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M r .  J u s t i c e  Gene B .  Daly de l ivered  t h e  Opinion of the  Court. 

Two separa te  a c t i o n s  were f i l e d  by p l a i n t i f f s  Ray and 

Jack Twite a g a i n s t  James Lackman, David Gregoryk and Lackman 

Realty i n  the  D i s t r i c t  Court, Missoula County. Counsel f o r  t h e  

r e spec t ive  p a r t i e s  s t i p u l a t e d  the  two causes of a c t i o n  with Ray 

Twite and Jack Twite a s  p l a i n t i f f s  could be consol ida ted  and 

deemed submitted t o  the  t r i a l  cour t  upon t h e  f i l i n g  of b r i e f s .  

David Gregoryk was served i n  t h a t  a c t i o n  on March 15, 1974, but  

d id  n o t  appear.  A d e f a u l t  judgment was taken a g a i n s t  him on 

A p r i l  29, 1974. Af te r  jury  t r i a l  the  remaining defendants were 

found t o  be n o t  l i a b l e .  

Subsequently, Jack  and Ray Twite f i l e d  a c t i o n s  a g a i n s t  

Western Surety Company (Western) on Gregoryk' s bond. The 

a c t i o n s  were consol idated and submitted t o  t h e  t r i a l  cour t  on 

agreed f a c t s .  Judgment was rendered in ' favor  of Western and 

Twites now appeal from the  f i n a l  judgment. 

I n  t h e  complaint of t h e  underlying a c t i o n ,  p l a i n t i f f s  

based t h e i r  s u i t  on t h e  f a c t  David Gregoryk was a l i censed  r e a l  

e s t a t e  salesman under t h e  Real E s t a t e  Licensing Act of 1963. The 

cause p resen t ly  before t h i s  Court was f i l e d  a g a i n s t  Western Surety 

Company a s  su re ty  f o r  Gregoryk under s e c t i o n  66-1933, R.C.M. 1947, of  

t h e  Real E s t a t e  Licensing Act. The bond requi red  t h a t  Western 

would be bound t o  t h e  Montana Real E s t a t e  Commission i n  t h e  sum 

of $10,000 conditioned upon t h e  payment by Gregoryk of judgment 

recovered a g a i n s t  him f o r  l o s s  o r  damage t o  any ind iv idua l  a r i s i n g  

i n  t h e  course of Gregoryk's p r a c t i c e  a s  a l icensed  r e a l  e s t a t e  

salesman. 



Each p l a i n t i f f  entered i n t o  a wr i t t en  contract  t o  purchase 

land located. i n  the  Garnet Range area of Powell County. T i t l e  t o  

t h i s  land was i n  Gregoryk and h i s  wife by v i r t u e  of a contract  f o r  

deed. A t  the  time t h a t  p l a i n t i f f s  signed the  s a l e s  con t rac t s ,  

the Gregoryks were i n  defau l t  under t h e i r  contract  fo r  deed. The 

contracts  signed by p l a i n t i f f s  were commonly used forms i n  the  r e a l  

e s t a t e  business i n  Montana. The form contract  makes a number of 

references t o  r e a l  e s t a t e  brokers and agents ,  but Gregoryk signed 

these contracts  a s  s e l l e r  ra ther  than a s  an agent o r  broker. These 

contracts  were signed a t  Lackman Realty, where Gregoryk worked 

a s  a salesman. I t  a l s o  appears t ha t  Lackman Realty was s e l l i n g  

s imi lar  l o t s  i n  the same area .  

The t r i a l  court  made findings i n  agreement with the s t i pu l a t ed  

f a c t s ,  and fur ther  found: 

" 5 .  That a t  a l l  times per t inent  here to  David Gregoryk 
was the owner of the r e a l  e s t a t e  which was sold t o  and 
purchased by the P l a i n t i f f s .  

" 6 .  That a l l  a c t s  of David Gregoryk were accomplished 
a s  owner of the  r e a l  property i n  question." 

Upon these findings the D i s t r i c t  Court concluded , 

matter of law: 

"1. That David Gregoryk in  a l l  of h i s  re la t ionsh ips  
with JACK TWITE and RAY TWITE was ac t ing  as the  owner 
of the  property i n  question and not a s  a l icensed r e a l  
e s t a t e  salesman. 

"2. That the  Defendant i s  not l i a b l e  under sa id  bond 
fo r  the  a c t s  of David Gregoryk since the  ac t ions  com- 
plained of were a c t s  accomplished by the  owner of the  
property and not within the course of Gregoryk's business 
a s  a r e a l  e s t a t e  salesman." 

The issues  on appeal a re :  

1. Whether or  not  under the Montana Real Esta te  Licensing 

Act the  r e a l  e s t a t e  agent Gregoryk, i n  s e l l i n g  h i s  own property, 

can be covered on the r e a l  e s t a t e  bond provided by Western? 



2 .  Whether at torney fees and i n t e r e s t  can be recovered 

i n  addi t ion t o  the  f u l l  amount of the bond? 

We find the  major problem i n  t h i s  case i s  the  misapplica- 

t i o n  of the  Real Esta te  License Act. Section 66-1924, R.C.M. 

1947, simply requires anyone dealing d i r e c t l y  o r  i nd i r ec t ly  i n  

the  r e a l  e s t a t e  business buy a  broker or  salesman l icense .  This 

means the person so engaged must comply with sect ions  66-1929 

through 66-1935, R.C.M. 1947, which s e t  fo r th  the educational ,  

profess ional ,  and monetary requirements t o  obtain the  l i cense  

required for  the  job or  posi t ion t o  be held by the person deal ing 

i n  r e a l  e s t a t e .  

The Act, f u r the r ,  i n  sect ion 66-1937, R.C.M. 1947, 

e n t i t l e d  "Grounds f o r  r e fusa l  - suspension o r  revocation of l icense",  

s e t s  out the e t h i c a l  standards t o  be observed by a  l icensee  under 

t h i s  Act. There i s  no provision i n  the  Act t h a t  relaxes the  

e t h i c a l  standards f o r  a  l icensee  who happens t o  be s e l l i n g  property 

t i t l e d  or  contracted t o  the l icensee.  The contrary i s  demonstrated 

under sec t ion  66-1937(7), which proh ib i t s  ac t ing  i n  dual  capacity 

a s  a  broker and undisclosed pr inc ipa l  i n  a  t ransact ion.  This is  

the  sum t o t a l  of our concern, given the  agreed f a c t s  i n  t h i s  case. 

Section 66-1926 - "Exempted classes",  has nothing t o  do 

with the  problem presented by the agreed f a c t s  of t h i s  case and 

i t s  i n se r t i on  in to  t h i s  case i s  e r ro r .  

Section 66-1926 merely enumerates the  persons who may 

be associated with a  r e a l  e s t a t e  t ransact ion,  yet  a r e  not i n  the  

r e a l  e s t a t e  business and therefore a r e  "exempted" from purchasing 

a  r e a l  e s t a t e  l i cense ,  i . e . ,  an individual  s e l l i n g  h i s  own home, 

an a t torney ac t ing  fo r  a  c l i e n t ,  an a t torney- in-fact ,  auct ioneers 

and many others .  The f a c t  t h a t  a person can s e l l  h i s  own property 



without  being i n  v i o l a t i o n  of the  Real E s t a t e  Act,  f o r  f a i l u r e  

t o  purchase a r e a l  e s t a t e  l i c e n s e ,  does no t  lend i t s e l f  t o  t h e  

propos i t ion  t h a t  a l i censed  r e a l  e s t a t e  salesman i s  r e l i e v e d  

of h i s  r e s p o n s i b i l i t y  under s e c t i o n  66-1937, merely because he 

has taken property i n t o  h i s  name before  defrauding a purchaser.  

This  would render the  Act a n u l l i t y .  Furthermore, it w i l l  s tand  

without  d i scuss ion  t h a t  t h i s  kind of arrangement would be s t r i c t l y  

a g a i n s t  publ ic  policy,which i s  t o  p r o t e c t  the  publ ic  from 

unscrupulous and insolvent  r e a l  e s t a t e  agents  and brokers .  

A number of j u r i s d i c t i o n s  have ru led  on t h i s  mat ter  i n  

conjunction with a s t a t u t o r y  exemption when dea l ing  i n  a person ' s  

own property.  We a r e  concerned only t o  the  ex ten t  t h a t  they 

demonstrate the  s u r e t y ' s  l i a b i l i t y  i n  cases  involving the  s a l e  

of a l i c e n s e e '  s proper ty .  

The r u l e  of these  j u r i s d i c t i o n s  may be synthesized i n  t h i s  

manner : 

Members of the  publ ic  have t h e  r i g h t  t o  r e l y  upon 

express  o r  implied rep resen ta t ions  of a l icensed  r e a l  

e s t a t e  agent o r  broker  although the  agent  i s  i n  f a c t  

the  owner of t h e  property being so ld .  Therefore,  t h e  

s u r e t y  i s  bound by such express o r  implied representa-  

t i o n s  and the  bond s h a l l  cover such judgments en tered .  

See: Goody v .  Maryland Casualty Co., (1933), 53 Idaho 523, 25 P.2d 

1045; Mapes v. F o s t e r ,  (1928), 38 Wyo. 244, 266 P. 109. 
i 

P l a i n t i f f s  here  contend they were l ed  t o  be l i eve  they 

were dea l ing  with a reputable  r e a l  e s t a t e  broker  agent i n  t h e  

purchase of t h e  land. P l a i n t i f f s  poin t  t o  these  e x t e r n a l  f a c t o r s  

which l e d  them t o  be l i eve  t h a t  defendant was s e l l i n g  t h i s  land 

a s  a broker:  



1) The r e a l  e s t a t e  agent (Gregoryk) never informed 

p l a i n t i f f s  he was a c t i n g  a s  owner of the  land ,  not  a s  a  l i censed  

r e a l  e s t a t e  agent.  

2) The s igning  of s tandard form c o n t r a c t s ,  a s  we l l  a s  

o the r  n e g o t i a t i o n s ,  took place i n  t h e  o f f i c e s  of Lackman Real ty ,  

a  l a r g e  r e a l  e s t a t e  agency i n  Missoula, where defendant Gregoryk 

worked a s  a  salesman. 

3)  Lackman Realty was s e l l i n g  land i n  t h e  same a rea  and 

was a d v e r t i s i n g  t h a t  land f o r  s a l e .  One of t h e  p l a i n t i f f s ,  Jack 

Twite, responded t o  t h e  a d v e r t i s i n g  and was d i r e c t e d  t o  M r .  Gregoryk. 

The record c l e a r l y  d i s c l o s e s  t h i s  s ta tement:  

"A.  Well, t h e  land t h a t  I purchased, 20 ac res  
ad jacen t  t o  it  was a  r e s u l t  of my reading t h i s  
ad i n  the paper by J i m  Lackman and I c a l l e d  
J i m  Lackman and asked about t h i s  land t h a t  he had 
adver t i sed  and a t  t h a t  time J i m  Lackman t o l d  me 
t h a t  h i s ,  t h a t  one of h i s  agen t s ,  Dave Gregoryk, 
was handling the  s a l e  of t h i s  property." 

From these  f a c t s  i t  was reasonable f o r  p l a i n t i f f s  t o  be l i eve  

they were dea l ing  wi th  a  bonded r e a l  e s t a t e  salesman. 

The l icensed  r e a l  e s t a t e  agent (Gregoryk) never in -  

formed p l a i n t i f f s  t h a t  he was dea l ing  with t h e  property a s  t h e  

owner. I n  l i g h t  of the publ ic  pol icy of the  Act ,  t h a t  of pro- 

t e c t i o n  f o r  the  b e n e f i t  of the  publ ic  dea l ing  with r e a l t o r s  o r  

r e a l t y  salesmen who may be " i r r e spons ib le  o r  insolvent" ,  we must 

conclude defendant Gregoryk i n  t h i s  t r a n s a c t i o n  d id  n o t  meet 

minimum s tandards  t h a t  would a l e r t  a  l ay  person t h i s  was not  a  

"Lackman Realty" t r a n s a c t i o n .  

The second i s s u e  i s  whether a t to rney  fees  and i n t e r e s t  can 

be recovered i n  a d d i t i o n  t o  t h e  f u l l  amount of t h e  bond. The 

language of the  su re ty  bond provides:  



"The aggregate  l i a b i l i t y  of the  su re ty  
hereunder,  whether t o  one o r  more persons,  
s h a l l  i n  no event exceed the  t o t a l  sum of 
TEN THOUSAND DOLLARS ($10,000.00) .I1  

I n  Lapke v. Hunt, (1968), 151 Mont. 450, 460, 443 P.La  

493, a p p e l l a n t  i n  a r e a l  e s t a t e  t r a n s a c t i o n  urged t h a t  i n t e r e s t  

could no t  be c o l l e c t e d  i f  it exceeded the  face  value of l i a b i l i t y  

under t h e  bond. This Court reasoned: 

"we hold t h a t  i n  an a c t i o n  a g a i n s t  a s u r e t y  
company upon'a bond issued by t h a t  company, i n t e r e s t  
may be awarded even i f  t h a t  i n t e r e s t ,  i n  add i t ion  
t o  the  amount of damages awarded, exceeds t h e  amount 
of l i a b i l i t y  s t a t e d  i n  the  bond. 12 Am.Jur.Zd, Bonds, 
545, p. 508; 11 C.J.S. Bonds 5132(b), p. 511." 

The Court f u r t h e r  he ld  t h a t  i n t e r e s t  would commence a s  a genera l  

r u l e ,  upon demand made upon l i c e n s e e ,  but  where no demand was 

made on t h e  s u r e t y  the  l i a b i l i t y  commenced upon the  f i l i n g  of t h e  

complaint a g a i n s t  l i censee .  

Sec t ion  66-1940(c), R.C.M. 1947, s i n c e  repealed by t h e  

1977 l e g i s l a t u r e  bu t  t h e  s t a t u t e  i n  fo rce  a t  t h e  time t h i s  a c t i o n  

accrued, read i n  p a r t :  

"(c)* * * I n  a l l  cases  where s u i t  i s  brought 
a g a i n s t  the  broker o r  t h e  salesman, and h i s  
s u r e t y ,  the  c o u r t  s h a l l ,  upon e n t e r i n g  judgment 
f o r  the  p l a i n t i f f ,  al low a s  a p a r t  of t h e  c o s t s  
of s u i t  a reasonable amount a s  a t t o r n e y ' s  f ees .  

" A l l  p e n a l t i e s  provided f o r  by t h i s  s e c t i o n  
may be c o l l e c t e d  from t h e  b roker ' s  and salesman's 
bonds provided by s e c t i o n  66-1933." (Emphasis added.) 

Costs of s u i t  a r e  recognized t o  be c o l l e c t a b l e  beyond 

the  face  va lue  of the  bond and hence wi th  p r e c i s e  s t a t u t o r y  

a u t h o r i t y  a t to rney  f e e s  i n  t h i s  ins tance  w i l l  be a p a r t  of the  

c o s t  of s u i t .  

The judgment of t h e  t r i a l  cour t  i s  reversed. The cause 

i s  remanded t o  t h e  t r i a l  cour t  t o  e n t e r  judgment f o r  p l a i n t i f f s  



and conduct a  hearing t o  determine the  cor rec t  amount of 

i n t e r e s t  and reasonable at torney fees t o  be included i n  the  

cos t  of s u i t .  

We Concur: 

. . . . . . . . . 
M r .  Chief J u s t i c e  Frank I. Haswell, d issent ing:  

I would aff i rm the judgment of the  D i s t r i c t  Court. 

The surety bond here was issued i n  conformity with the  

requirements of the Real Esta te  Licensing Act of 1963, spec i f i ca l l y  

sect ion 66-1933, R.C.M. 1947, a s  amended. This s t a t u t e  and the  

bond issued thereunder l i m i t  the  su re ty ' s  l i a b i l i t y ,  among other  

th ings ,  t o  losses  r e su l t i ng  from v io la t ion  of the  Act by the  

salesman. The Act spec i f i ca l l y  exempts s a l e s  of h i s  own property 

by a r e a l  e s t a t e  salesman: 

"66-1926. EXEMPTED CLASSES. A s ing le  a c t  performed, 
fo r  a  commission o r  compensation of any kind, i n  
the  * * * s e l l i n g  * * * of r e a l  e s t a t e  * * *, except 
a s  here inaf te r  speci f ied ,  s h a l l  cons t i t u t e  the  person 
performing any such a c t s  a r e a l  e s t a t e  broker or  r e a l  
e s t a t e  salesman. The provisions of t h i s  a c t ,  however, 
s h a l l  not:  



"(1) apply t o  any person who, a s  owner, * * * 
s h a l l  perform any of the aforesaid  a c t s  with 
reference t o  property owned * * * by himself * * *.' 
(Emphasis supplied.) 

I n  my v i e w  the  language of  both the  s t a t u t e  and the 

I 

sure ty  

bond i s  c l e a r  and unambiguous. Under such circumstances, the re  

i s  nothing f o r  t h i s  Court t o  construe. Dunphy v. Anaconda 

Company, (1968), 151 Mont. 76, 438 P.2d 660 and cases c i t e d  there in .  

The function of t h i s  Court i s  simply t o  a sce r t a in  what i n  terms 

or  i n  substance is  contained i n  the s t a t u t e  and bond and not  t o  

i n s e r t  what has been omitted nor t o  omit what has been inser ted .  

Section 93-401-15, R.C.M. 1947. 

I n  shor t ,  it i s  simply the duty of the Supreme Court t o  

accept the  s t a t u t e  and bond a s  wri t ten .  Policy considerat ions 

should no t  be permitted t o  control  p la in  language. 

% d g  4 b s p d  
Chief J u s t i c e  . 


