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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of t h e  
Court .  

~ e f e n d a n t ,  ~ o h n n y  J o e  Maldonado, appea l s  from an  o r d e r  

of  t h e  D i s t r i c t  Court ,  Yellowstone County, denying h i s  

p e t i t i o n  f o r  pos t -convic t ion  r e l i e f .  

On September 11, 1970, defendant  e n t e r e d  a  g u i l t y  p l e a  

t o  a  charge of second deg ree  a s s a u l t ,  a f e lony  under s e c t i o n s  

94-602(5) and 94-114, R.C.M. 1947. The d i s t r i c t  judge 

d e f e r r e d  impos i t i on  of sen tence  f o r  a  pe r iod  of t h r e e  yea r s .  

On August 25, 1971, t h e  S t a t e  f i l e d  a  p e t i t i o n  t o  

revoke d e f e n d a n t ' s  d e f e r r e d  impos i t ion  of s en t ence ,  a l l e g i n g  

t h a t  du r ing  t h e  pe r iod  of h i s  p roba t ion ,  defendant  had been 

charged w i t h  t h e  cr ime of r e c e i v i n g  s t o l e n  p rope r ty ,  had 

l e f t  t h e  s t a t e  and absconded from s u p e r v i s i o n ,  and had 

f a i l e d  t o  r e p o r t  t o  h i s  p roba t ion  o f f i c e r  as r equ i r ed .  

A t  t h e  September 22, 1971, hear ing  on t h e  p e t i t i o n  t o  

revoke,  defendant  admi t ted  t h e  second and t h i r d  a l l e g a t i o n s  

i n  t h e  p e t i t i o n ,  b u t  denied he had been charged w i t h  r e c e i v i n g  

s t o l e n  p rope r ty .  The D i s t r i c t  Court  o rdered  t h a t  t h e  t e r m s  

of t h e  d e f e r r e d  impos i t i on  of  sen tence  remain i n  e f f e c t ,  

excep t  t h a t  defendant  was r e q u i r e d  t o  s e r v e  s i x  months i n  

t h e  county j a i l  on a work-re lease  program. The c o u r t  o r d e r  

was modified on November 29, 1971, t o  p rov ide  t h a t  defendant  

s e r v e  on ly  weekends i n  j a i l .  

On December 8 ,  1972, t h e  S t a t e  f i l e d  a  second p e t i t i o n  

t o  revoke d e f e n d a n t ' s  d e f e r r e d  impos i t i on  of s en t ence ,  

a l l e g i n g  defendant  committed t h e  o f f e n s e s  of bu rg l a ry  and 

c r i m i n a l  pos ses s ion  of dangerous drugs  on October 25 ,  1972. 

A t  t h e  r evoca t ion  hea r ing  he ld  on January 25, 1973, t h e  

S t a t e  p resen ted  evidence t h a t  when p o l i c e  responded t o  a  

bu rg l a ry  a larm a t  a  l o c a l  hardware s t o r e  a t  about  2:00 a.m., 

October 25, 1972, defendant  w a s  found i n s i d e  t h e  s t o r e  w i t h  



ano the r  i n d i v i d u a l ,  nea r  a gun c a s e  which was broken and 

s e v e r a l  guns removed. Upon r e c e i v i n g  t h i s  evidence a t  t h e  

January 25, 1973, r e v o c a t i o n  hea r ing ,  t h e  D i s t r i c t  Court  

revoked t h e  o r i g i n a l l y  d e f e r r e d  impos i t i on  of s en t ence  on 

t h e  second degree  a s s a u l t  conv ic t ion ,  and sentenced defend- 

a n t  t o  f i v e  y e a r s  and n i n e  months i n  t h e  Montana s t a t e  

p r i s o n .  

On J u l y  25, 1975, a f t e r  s e r v i n g  approximately one-half 

of h i s  s en t ence  on t h e  second degree  a s s a u l t  charge ,  defendant  

was paro led .  While s t i l l  on p a r o l e ,  on A p r i l  4 ,  1976, a 

B i l l i n g s  p o l i c e  o f f i c e r  a r r e s t e d  defendant  i n  a l o c a l  ba r  on 

a charge of  c a r r y i n g  a concealed weapon. The D i s t r i c t  Court  

g r an t ed  t h e  Yellowstone County a t t o r n e y  l e a v e  t o  f i l e  an  

Informat ion ,  charg ing  defendant  w i t h  c a r r y i n g  a concealed 

weapon w i t h i n  t h e  c i t y  l i m i t s  of B i l l i n g s ,  Montana, i n  

v i o l a t i o n  of s e c t i o n  94-8-210, R.C.M. 1947. The county 

a t t o r n e y  f i l e d  a n o t i c e  t o  i n c r e a s e  punishment pursuant  t o  

s e c t i o n  95-1506, R.C.M. 1947, a l l e g i n g  defendant  was a p r i o r  

convic ted  f e l o n  under s e c t i o n  95-1507, R.C.M. 1947, due t o  

h i s  p rev ious  conv ic t ion  f o r  second degree  a s s a u l t .  

I n  h i s  a f f i d a v i t  i n  suppor t  of t h e  Informat ion charg ing  

defendant  w i th  c a r r y i n g  a concealed weapon, t h e  deputy 

county a t t o r n e y  a l l e g e d  t h a t  a t  approximately  12:30 a.m., 

A p r i l  4 ,  1976, O f f i c e r  H a t f i e l d  of  t h e  B i l l i n g s  P o l i c e  

Department was f lagged  down by an  anonymous person and 

informed t h a t  defendant  was i n s i d e  t h e  Empire Bar i n  B i l l i n g s ,  

c a r r y i n g  a concealed weapon. A f f i a n t  s t a t e d  O f f i c e r  H a t f i e l d  

and O f f i c e r  Trimbo e n t e r e d  t h e  ba r  and observed defendant ;  

upon sea rch ing  defendant  t h e  o f f i c e r s  d i scovered  and s e i z e d  

a .38 c a l i b e r  Smith & Wesson p i s t o l  w i t h  a two inch  b a r r e l ,  

which defendant  was c a r r y i n g  i n  a shoulder  h o l s t e r  concealed 

by h i s  brown l e a t h e r  j acke t .  



These f a c t s  a l l e g e d  i n  t h e  a f f i d a v i t  w e r e  l a r g e l y  

co r robora t ed  by defendant  himself  a t  h i s  a r ra ignment  on t h e  

concealed weapon charge.  Defendant admi t ted  he was c a r r y i n g  

a concealed and loaded .38 c a l i b e r  Smith & Wesson r e v o l v e r  

i n  a shoulder  h o l s t e r  wh i l e  he was i n  t h e  Empire Bar. 

Defendant s t a t e d  t h a t  he  understood he was s u b j e c t ,  a s  a 

p e r s i s t e n t  f e lony  o f f e n d e r ,  t o  i nc reased  punishment up t o  

100 y e a r s  imprisonment. Defendant pleaded g u i l t y  and t h e  

D i s t r i c t  Court  sentenced defendant  t o  s e r v e  twenty y e a r s  i n  

t h e  s t a t e  p r i son .  

On October 1 2 ,  1976, defendant  f i l e d  a p e t i t i o n  f o r  

pos t -convic t ion  r e l i e f ,  pursuant  t o  s e c t i o n  95-2601, R.C.M. 

1947, i n  D i s t r i c t  Court ,  Yellowstone County. Defendant 

r a i s e s  t h e  fo l lowing  i s s u e s  on h i s  appea l  from t h e  D i s t r i c t  

C o u r t ' s  A p r i l  26, 1977, o r d e r  denying pos t -convic t ion  r e l i e f :  

1. Did s e c t i o n  95-1507, R.C.M. 1947, t h e  p e r s i s t e n t  

f e lony  o f f ende r  s t a t u t e ,  as a p p l i e d  t o  defendant ,  v i o l a t e  

c o n s t i t u t i o n a l  s a f egua rds  d e a l i n g  w i t h  ex  p o s t  f a c t o  laws 

and equa l  p r o t e c t i o n ?  

2. Is s e c t i o n  95-1507 u n c o n s t i t u t i o n a l  under A r t i c l e  

11, S e c t i o n  28, 1972 Montana C o n s t i t u t i o n ?  

3 .  Did t h e  D i s t r i c t  Court  abuse i t s  d i s c r e t i o n  i n  

revoking d e f e n d a n t ' s  d e f e r r e d  impos i t ion  of s en t ence  on t h e  

second degree  a s s a u l t  conv ic t ion?  

4 .  Did t h e  c o u r t ' s  mistaken b e l i e f  i n  s en t enc ing  t h a t  

defendant  had e n t e r e d  h i s  g u i l t y  p l e a  t o  t h e  second degree  

a s s a u l t  charge on January 25, 1973 r a t h e r  than  on September 

11, 1970, c o n s t i t u t e  r e v e r s i b l e  e r r o r ?  

5. Was s e c t i o n  94-8-210, R.C.M. 1947, as i n  e f f e c t  

when defendant  committed t h e  crime of c a r r y i n g  a concealed 

weapon, an  u n c o n s t i t u t i o n a l l y  vague s t a t u t e ?  



6. Was defendant  s u f f i c i e n t l y  informed, p r i o r  t o  

e n t e r i n g  h i s  p l e a ,  of t h e  p o s s i b l e  s en t ences  he could r e -  

c e i v e  a s  a  p e r s i s t e n t  f e lony  o f f ende r  upon conv ic t ion  of 

c a r r y i n g  a  concealed weapon? 

7. Did t h e  D i s t r i c t  Court  abuse i t s  d i s c r e t i o n  i n  

f i n d i n g  t h a t  defendant  was n o t  denied e f f e c t i v e  a s s i s t a n c e  

of counsel?  

8.  W a s  t h e  twenty yea r  sen tence  defendant  r ece ived  s o  

exces s ive  and d i s p r o p o r t i o n a t e  t o  t h e  o f f e n s e  a s  t o  c o n s t i -  

t u t e  c r u e l  and unusual  punishment? 

On September 11, 1970, when defendant  p lead  g u i l t y  t o  

second deg ree  a s s a u l t ,  a  f e lony ,  Montana's p e r s i s t e n t  f e lony  

o f f ende r  s t a t u t e ,  s e c t i o n  94-4713, R.C.M. 1947, al lowed a  

d i s t r i c t  judge t o  s en t ence  a  defendant  t o  a  maximum sen tence  

of  t e n  y e a r s  imprisonment f o r  a  subsequent  f e lony  c o n v i c t i o n  

of c a r r y i n g  a  concealed weapon. Sec t ion  94-4713, was r epea l ed  

by t h e  l e g i s l a t u r e  i n  1973 and r ep l aced  w i t h  t h e  p r e s e n t  

s e c t i o n  95-1507. Defendant committed t h e  c a r r y i n g  of a 

concealed weapon o f f e n s e  on A p r i l  4 ,  1976, when s e c t i o n  95- 

1507, was i n  e f f e c t .  The D i s t r i c t  Court  judge sentenced 

defendant  t o  twenty y e a r s  i n  t h e  s t a t e  p r i s o n  a s  a p e r s i s t e n t  

f e lony  o f f ende r  under s e c t i o n  95-1507. Under s e c t i o n  95- 

1 5 0 7 ( 2 ) ,  t h e  maximum p e n a l t y  f o r  c o n v i c t i o n  of t h e  f e lony  of 

c a r r y i n g  a  concealed weapon, f o r  one who has  "p rev ious ly  

been convic ted  of a  f e lony"  i s  100 y e a r s  i n  t h e  s t a t e  p r i s o n .  

Defendant a l l e g e s  t h a t ,  because t h e  f e lony  second 

degree  a s s a u l t  conv ic t ion  occur red  p r i o r  t o  t h e  enactment of 

s e c t i o n  95-1507, t h e  D i s t r i c t  C o u r t ' s  u s e  of t h e  a s s a u l t  

conv ic t ion  t o  i n c r e a s e  punishment under s e c t i o n  95-1507 on 

t h e  f e lony  of  c a r r y i n g  a  concealed weapon charge c o n s t i t u t e d  

an  ex  p o s t  f a c t o  law. Defendant contends  he could be  c o n s t i -  



t u t i o n a l l y  sentenced on ly  under s e c t i o n  94-4713, t h e  p e r s i s t e n t  

f e lony  o f f ende r  s t a t u t e  i n  e f f e c t  when he committed t h e  

second deg ree  a s s a u l t .  

Defendant miscons t rues  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n s  

a g a i n s t  ex p o s t  f a c t o  laws. Both t h e  United S t a t e s  and 

Montana C o n s t i t u t i o n s  p r o h i b i t  t h e  Montana l e g i s l a t u r e  from 

pas s ing  ex  p o s t  f a c t o  laws. A r t i c l e  I ,  Sec t ion  10 ,  United 

S t a t e s .  C o n s t i t u t i o n ;  A r t i c l e  11, Sec t ion  31, 1972 Montana 

C o n s t i t u t i o n .  Ex p o s t  f a c t o  laws a r e  p r o h i b i t e d  on t h e  

t heo ry  no one should be  punished f o r  conduct  which t h e  

law d i d  n o t  g i v e  him advance warning was c r i m i n a l .  S e c t i o n  

95-1507, was enacted i n  1973 p r i o r  t o  d e f e n d a n t ' s  commission 

of t h e  c a r r y i n g  a concealed weapon f e lony  i n  1976. The law 

d i d  n o t  punish defendant  f o r  p a s t  conduct ,  b u t  merely n o t i -  

f i e d  defendant  he was s u b j e c t  t o  i nc reased  punishment, i f  he 

i n  t h e  f u t u r e  committed an  a d d i t i o n a l  f e lony  crime. I n  

r e j e c t i n g  a  c la im s i m i l a r  t o  d e f e n d a n t ' s ,  t h e  United S t a t e s  

Supreme Court  s t a t e d  : 

"Nor do we t h i n k  t h e  f a c t  t h a t  one of 
t h e  c o n v i c t i o n s  t h a t  e n t e r e d  i n t o  t h e  c a l c u l a -  
t i o n s  by which p e t i t i o n e r  became a  f o u r t h  
o f f ende r  occur red  b e f o r e  t h e  Act w a s  passed,  
makes t h e  Act i n v a l i d l y  r e t r o a c t i v e  * * * . 
The sen tence  a s  a  * * * h a b i t u a l  c r i m i n a l  is  
n o t  t o  be viewed as e i t h e r  a new jeopardy o r  
a d d i t i o n a l  p e n a l t y  f o r  t h e  e a r l i e r  crimes. 
I t  i s  a  s t i f f e n e d  p e n a l t y  f o r  t h e  l a t e s t  cr ime,  
which i s  cons idered  t o  be an  aggravated of -  
f e n s e  because a r e p e t i t i v e  one." Gryger v. 
Burke, (1948) ,  334 U.S. 728, 732, 68 S.Ct. 
1256, 92 L.ed. 1683. 

See a l s o :  McDonald v. Massachuset ts ,  (1901) ,  180 U.S. 311, 

Defendant contends  s e c t i o n  95-1507 v i o l a t e s  t h e  equa l  

p r o t e c t i o n  and due p roces s  c l a u s e s  of t h e  Four teen th  Amendment 

because on ly  a  minor i t y  of  r e p e a t  f e l o n y  o f f e n d e r s  a r e  

p rosecu ted  under t h e  p e r s i s t e n t  f e lony  o f f ende r  s t a t u t e .  



Defendant a l l e g e s  t h a t  s e c t i o n  95-1507 i s  i n  g e n e r a l  uncon- 

s t i t u t i o n a l l y  s e l e c t i v e l y  a p p l i e d ,  and w a s  s e l e c t i v e l y  

a p p l i e d  i n  t h e  i n s t a n t  c a s e ,  due t o  t h e  county a t t o r n e y ' s  

animosi ty  toward defendant  and d e f e n d a n t ' s  counse l .  Nothing 

i n  t h e  r e c o r d  suppor t s  d e f e n d a n t ' s  a s s e r t i o n  t h a t  he w a s  

s i n g l e d  o u t  f o r  p e r s i s t e n t  f e l o n y p r o s e c u t i o n d u e  t o  t h e  

p r o s e c u t o r ' s  f e e l i n g s  of pe r sona l  enmity. Nor does a  showing 

of s e l e c t i v e  enforcement of a c r i m i n a l  law, w i thou t  more, 

c o n s t i t u t e  a c o n s t i t u t i o n a l  v i o l a t i o n .  " *  * * t h e  conscious  

e x e r c i s e  of some s e l e c t i v i t y  i n  enforcement i s  n o t  i n  i t s e l f  

a  f e d e r a l  c o n s t i t u t i o n a l  v i o l a t i o n "  a b s e n t  an a l l e g a t i o n  and 

showing t h a t  " *  * * t h e  s e l e c t i o n  w a s  d e l i b e r a t e l y  based 

upon an  u n j u s t i f i a b l e  s t anda rd  such a s  r a c e ,  r e l i g i o n ,  o r  

o t h e r  a r b i t r a r y  c l a s s i f i c a t i o n  * * * "  such a s  s ex ,  o r  t h e  

e x e r c i s e  of  t h e  F i r s t  Amendment r i g h t  t o  f r e e  speech. Oyler 

v. Boles ,  (1962) ,  368 U.S. 448, 456, 82 S.Ct. 501, 7  L ed 2d 

446, 453. 

Defendant nex t  c la ims  t h a t ,  because s e c t i o n  95-1507 

s u b j e c t s  r e p e a t  f e l o n y  o f f e n d e r s  t o  p o t e n t i a l l y  s t i f f e r  

s en t ences  than  f i r s t  t ime f e lony  o f f e n d e r s ,  t h e  law v i o l a t e s  

t h a t  p o r t i o n  of A r t i c l e  11, Sec t ion  28, 1972 Montana C o n s t i t u t i o n ,  

which provides  t h a t  " F u l l  r i g h t s  a r e  r e s t o r e d  by t e rmina t ion  

of s t a t e  supe rv i s ion  f o r  any o f f e n s e  a g a i n s t  t h e  s t a t e . "  

The succes s  of d e f e n d a n t ' s  argument n e c e s s a r i l y  depends upon 

whether t h e  r e f e r e n c e  i n  A r t i c l e  11, Sec t ion  28, t o  " f u l l  

r i g h t s "  i n c l u d e s  a  " r i g h t "  of a  p r i o r  f e lony  o f f ende r  t o  n o t  

have h i s  p r i o r  o f f e n s e  cons idered ,  when sen tenc ing  him on a  

subsequent  fe lony .  

The t r a n s c r i p t  of proceedings  of t h e  Montana c o n s t i t u t i o n a l  

convent ion c l e a r l y  i n d i c a t e s  t h e  Committee of t h e  whole, i n  

recommending t h e  A r t i c l e  11, Sec t ion  28 c l a u s e  on r e s t o r a -  

t i o n  of f u l l  p r i s o n e r ' s  r i g h t s ,  w a s  concerned t h a t  no o b s t a c l e s  



preven t  t h e  ex-convict  from becoming a c o n t r i b u t i n g  and 

p a r t i c i p a t i n g  member of t h e  community. Speaking on behalf  

of t h e  committee, one d e l e g a t e  s t a t e d  t h a t  t h e  ex-pr i soner ,  

no longer  under s t a t e  supe rv i s ion ,  " * * * should be e n t i t l e d  

t o  t h e  r e s t o r a t i o n  of  a l l  c i v i l  and p o l i t i c a l  r i g h t s ,  i nc lud ing  

t h e  r i g h t  t o  v o t e ,  hold  o f f i c e ,  and e n t e r  occupa t ions  which 

r e q u i r e  s t a t e  l i c e n s i n g . "  Vol. 7 ,  Const.  Convention T r a n s c r i p t  

5550 (remarks of Delegate  James). A main concern of t h e  

d e l e g a t e s  was t h a t  ex-convicts  n o t  au toma t i ca l ly  be  precluded 

from p r a c t i c i n g  s t a t e - l i c e n s e d  p ro fe s s ions .  Vol. 7, Const .  

Convention T r a n s c r i p t  5624-26 (remarks of Delegates  Habedank 

and Campbell).  See a l s o :  M i l l e r  v .  C a r t e r ,  ( 7 t h  C i r .  

1977) ,  547 F.2d 1314, 1328-29, a f f ' d .  (1978) ,  U.S. 

, 98 S.Ct. 786, 54 L ed 2d 603. 

The " f u l l  r i g h t s "  language of A r t i c l e  11, S e c t i o n  28 

does  n o t  i n c l u d e  a " r i g h t "  t o  be sentenced f o r  a f e lony  

wi thou t  r ega rd  t o  p r i o r  f e l o n y  conv ic t ions .  Having a p r i o r  

f e lony  conv ic t ion  w i t h  t h e  p o t e n t i a l  f o r  i n c r e a s i n g  punish- 

ment on a subsequent  f e lony  conv ic t ion  does  n o t  hamper 

r e h a b i l i t a t i o n  of t h e  ex-convict  o r  d imin i sh  h i s  c i v i l  o r  

p o l i t i c a l  r i g h t s .  I f  t h e  ex-convict  obeys t h e  l a w ,  a s  a l l  

c i t i z e n s  a r e  r e q u i r e d  t o  do ,  f o r  f i v e  y e a r s  subsequent  t o  

h i s  f e lony  conv ic t ion  o r  r e l e a s e  from p r i s o n ,  t h e  p r i o r  

f e lony  may n o t  be used t o  i n c r e a s e  punishment under s e c t i o n  

95-1507 f o r  a subsequent  fe lony .  Rather t han  invo lv ing  

any c i v i l  o r  p o l i t i c a l  " r i g h t " ,  i n c r e a s i n g  t h e  s en t ence  of a 

p e r s i s t e n t  f e lony  o f f e n d e r  i s  e n t i r e l y  c o n s i s t e n t  w i t h  t h e  

c o n s t i t u t i o n a l  mandate t h a t  "Laws f o r  t h e  punishment of 

cr ime s h a l l  be founded on t h e  p r i n c i p l e s  of p reven t ion  and 

re format ion .*  * * "  A r t i c l e  11, S e c t i o n  28, 1972 Montana 

C o n s t i t u t i o n .  



" *  * * P e r s i s t e n c e  i n  crime and f a i l u r e  of 
e a r l i e r  d i s c i p l i n e  e f f e c t i v e l y  t o  d e t e r  o r  
reform j u s t i f y  more d r a s t i c  t r ea tmen t .  * * * 
For t h e  de t e rmina t ion  of s en t ences ,  j u s t i c e  
g e n e r a l l y  r e q u i r e s  c o n s i d e r a t i o n  of more 
than  t h e  p a r t i c u l a r  a c t s  by which t h e  crime 
was committed and t h a t  t h e r e  be taken i n t o  
account  t h e  c i rcumstances  of t h e  o f f e n s e  
t o g e t h e r  w i t h  t h e  c h a r a c t e r  and p r o p e n s i t i e s  
of t h e  o f f ende r .  H i s  p a s t  may be taken  t o  
i n d i c a t e  h i s  p r e s e n t  purposes and t endenc ie s  
and s i g n i f i c a n t l y  t o  sugges t  t h e  pe r iod  of 
r e s t r a i n t  and t h e  kind of d i s c i p l i n e  t h a t  
ought  t o  be imposed upon him." Pennsylvania  
ex re l .  S u l l i v a n  v .  Ashe, (1937) ,  302 U.S. 
51, 54-55, 58 S.Ct. 59, 82 L.ed. 43. 

Defendant a l s o  a s s e r t s  t h a t  no proper  cause  was shown 

t o  revoke t h e  d e f e r r e d  impos i t ion  on t h e  second deg ree  

a s s a u l t  charge ,  and t h e  a s s a u l t  conv ic t ion  could t h e r e f o r e  

n o t  be  cons idered  a s  a p r i o r  f e lony  t o  i n c r e a s e  h i s  punish- 

ment on t h e  c a r r y i n g  a concealed weapon charge.  The f a c t s  

adduced a t  t h e  D i s t r i c t  Court  hear ing  on t h e  S t a t e ' s  second 

p e t i t i o n  t o  revoke t h e  d e f e r r e d  sen t ence  show t h a t  on 

October 25, 1972, a t  2:00 a . m . ,  t h e  p o l i c e  apprehended 

defendant  and ano the r  i n d i v i d u a l  i n s i d e  a  hardware s t o r e ,  

where a  gun c a s e  was broken and s e v e r a l  guns removed. The 

D i s t r i c t  Court  had ample cause  t o  revoke t h e  d e f e r r e d  imposi- 

t i o n  of sen tence .  

Defendant i s  n o t  c o r r e c t  i n  h i s  a s s e r t i o n  t h a t  t h e  

D i s t r i c t  Court  had no a u t h o r i t y  a f t e r  t h e  f i r s t  r evoca t ion  

hea r ing  t o  impose a  j a i l  term a s  an a d d i t i o n a l  c o n d i t i o n  of 

h i s  cont inued d e f e r r e d  impos i t ion  of sen tence .  Defendant 

contends  t h i s  C o u r t ' s  ho ld ing  i n  S t a t e  v .  Drew, (1971) ,  158 

Mont. 2 1 4 ,  490 P.2d 230, e s t a b l i s h e d  t h a t  a  t e r m  i n  j a i l  may 

never be  imposed a s  a c o n d i t i o n  of a  d e f e r r e d  sen tence .  

However, t h i s  Court  i n  D r e w  merely s t a t e d  t h a t  a  t r i a l  judge 

may n o t  a c t u a l l y  impose a  s en t ence  and d e f e r  t h e  impos i t i on  

of p a r t  of t h a t  sen tence .  The d i s t r i c t  judge may, however, 



d e f e r  impos i t i on  of s en t ence  and make a j a i l  t e r m  a condi-  

t i o n  of p roba t ion .  " *  * * There i s  a v a l i d  d i s t i n c t i o n  

under t h e  law i n  g r a n t i n g  a d e f e r r e d  impos i t i on  upon c o n d i t i o n s ,  

r a t h e r  t han  imposing a j a i l  s en t ence  w i t h  cond i t i ons . "  

S t a t e  ex re l .  Woodbury v.  Dis t r ic t  Court ,  (1972) ,  159 Mont. 

128,  136, 495 P.2d 1119. See a l s o :  S t a t e  v.  Thorsness ,  

(1974) ,  165 Mont. 321, 528 P.2d 692. 

Defendant nex t  contends  t h a t  h i s  p e r s i s t e n t  f e lony  

o f f ende r  s en t ence  i s  i n v a l i d  because t h e  d i s t r i c t  judge 

sentenced him under t h e  misapprehension t h a t  defendant  p lead  

g u i l t y  on January 25, 1973, t o  second degree  a s s a u l t .  

Defendant d i d ,  however, on September 11, 1970, p lead g u i l t y  

t o  second degree  a s s a u l t .  Although defendant  emphasizes 

t h a t  he d i d  n o t  on January 25, 1973, p lead  g u i l t y  t o  a 

bu rg l a ry  charge ,  t h e  f a c t  t h a t  he was found by p o l i c e  a t  

2:00 a.m. i n  a hardware s t o r e  where t h e  b u r g l a r  a larm had 

sounded and guns had been removed from a broken d i s p l a y  

c a s e ,  w a s  s u f f i c i e n t  cause  t o  revoke d e f e n d a n t ' s  d e f e r r e d  

sen t ence  on t h e  second deg ree  a s s a u l t  conv ic t ion  and was 

v a l i d l y  used t o  i n c r e a s e  d e f e n d a n t ' s  punishment f o r  h i s  

subsequent  f e lony  conv ic t ion .  

Defendant a l s o  asserts t h a t  s e c t i o n  94-8-210 t h e  

c a r r y i n g  a concealed weapon s t a t u t e  a s  i n  e f f e c t  when he 

committed t h e  cr ime,  gave p rosecu to r s  d i s c r e t i o n  t o  charge  

t h e  t r a n s a c t i o n  a s  a f e lony  o r  a misdemeanor, gave no jud i -  

c i a l  g u i d e l i n e s  as t o  when t h e  charges  should be f e lony  o r  

misdemeanor, and t h e r e f o r e ,  was u n c o n s t i t u t i o n a l l y  vague. 

Defendants c i t e s  Olsen v .  Delmore, (1956) ,  48 ~ a s h . 2 d  545, 

295 P.2d 324, 325, and S t a t e  v .  P i rkey ,  (1955) ,  203 O r .  

697, 281 P.2d 698, where t h e  Supreme Cour t s  of bo th  washington 

and Oregon dec l a red  u n c o n s t i t u t i o n a l  s t a t u t e s  which d i d  n o t  



d i s t i n g u i s h  when i d e n t i c a l  conduct  should be charged by 

p r o s e c u t o r s  as f e l o n i e s  o r  misdemeanors. 

I n  1976 when defendant  was charged a s  a p e r s i s t e n t  

f e lony  o f f ende r ,  s e c t i o n  94-8-210 provided t h a t  a person 

convic ted  of c a r r y i n g  a concealed weapon " * * * s h a l l  be 

punished by a f i n e  n o t  exceeding f i v e  hundred d o l l a r s  o r  by 

imprisonment i n  t h e  county j a i l  f o r  a pe r iod  n o t  exceeding 

s i x  months, o r  by bo th  such f i n e  and imprisonment, o r  may be 

punished by imprisonment i n  t h e  s t a t e  p e n i t e n t i a r y  f o r  a 

pe r iod  n o t  exceeding f i v e  yea r s . "  Defendant contends t h a t  

because t h e  same o f f e n s e  may be punished a s  e i t h e r  a f e lony  

o r  a misdemeanor, t h e  r u l e  and r a t i o n a l e  of  Olsen,  P i rkey  

and s i m i l a r  c a s e s  r e q u i r e  t h i s  Court  t o  r u l e  t h a t  s e c t i o n  

94-8-210 i s  u n c o n s t i t u t i o n a l .  

The defendant  i n  Olsen was convic ted  under a c a r r y i n g  a 

concealed weapon s t a t u t e  which conta ined  a pena l ty  c l a u s e  

worded ve ry  s i m i l a r l y  t o  t h e  pena l ty  c l a u s e  of s e c t i o n  94-8- 

210 .  The cr ime i n  Olsen was " *  * * punishable  by a f i n e  of 

n o t  more than  f i v e  hundred d o l l a r s  o r  imprisonment i n  t h e  

county j a i l  f o r  n o t  more than  one year  o r  bo th ,  - o r  by 

imprisonment i n  t h e  p e n i t e n t i a r y  f o r  n o t  less than one year  

nor more than  t e n  yea r s . "  Olsen v.  Delmore, 295 P.2d 325. 

I n  Washington, t h e  c l a s s i f i c a t i o n  of a cr ime a s  a f e lony  o r  

a misdemeanor was dependent upon t h e  p o t e n t i a l  punishment, 

and n o t  upon t h e  punishment which t h e  o f f e n d e r  a c t u a l l y  

r ece ived  upon conv ic t ion .  C r i m e s  punishable  by d e a t h  o r  

imprisonment i n  t h e  s t a t e  p e n i t e n t i a r y  were f e l o n i e s ;  cr imes 

punishable  by f i n e s  of l e s s  t han  $250, O r  by imprisonment i n  

a county j a i l  f o r  n o t  more than  n i n e t y  days ,  were misdemeanors. 

The v i c e  of t h e  s t a t u t e  i n  Olsen,  and of a s i m i l a r  s t a t u t e  

i n  P i rkey ,  was t h a t  it au tho r i zed  p rosecu t ing  o f f i c i a l s  t o  



charge i d e n t i c a l  conduct  by d i f f e r e n t  persons  a s  e i t h e r  a  

f e lony  o r  a  misdemeanor. This  unbr id l ed  p r o s e c u t o r i a l  

d i s c r e t i o n  v i o l a t e s  t h e  c o n s t i t u t i o n a l  gua ran tee  of equa l  

p r o t e c t i o n  of t h e  laws. " *  * * t h e  s t a t u t e  i t s e l f  f u r n i s h e s  

no c r i t e r i o n  by which t o  determine when an  accused i s  t o  be 

charged w i t h  f e lony ,  and when wi th  a  misdemeanor * * *." 

(Emphasis added.) S t a t e  v .  P i rkey ,  281 P.2d 702. 

Although t h e  s e c t i o n  94-8-210 p e n a l t y  c l a u s e  i n  e f f e c t  

when defendant  committed t h e  crime was worded s i m i l a r l y  t o  

t h e  Washington s t a t u t e  i n  Olsen,  Montana's law does  n o t  

s u f f e r  from t h e  same c o n s t i t u t i o n a l  i n f i r m i t y .  I n  Montana, 

t h e  d i s c r e t i o n  t o  c l a s s i f y  an o f f e n s e  a s  a  f e lony  o r  a  

misdemeanor belongs t o  t h e  sen tenc ing  c o u r t  and n o t  t o  t h e  

p rosecu t ing  o f f i c i a l .  Except f o r  t h e  l i m i t e d  j u r i s d i c t i o n a l  

and s t a t u t e  of l i m i t a t i o n  purposes of s e c t i o n  94-1-105, 

R.C.M. 1947, t h e  c l a s s i f i c a t i o n  of an o f f e n s e  a s  a  f e lony  o r  

a s  a  misdemeanor depends e n t i r e l y  upon t h e  a c t u a l  s en t ence  

imposed by t h e  t r i a l  c o u r t  upon conv ic t ion .  

S e c t i o n  94-2-101 (15) ( 3 1 ) ,  i n  1975, read :  

" ( 1 5 )  'Felony '  means a n  o f f e n s e  i n  which - t h e  
s en t ence  imposed upon conv ic t ion  i s  d e a t h  
o r  imprisonment i n  t h e  s t a t e  p r i s o n  f o r  any 
t e r m  exceeding one (1) year . "  (Emphasis 
added. ) 

" ( 3 1 )  'Misdemeanor' means an o f f e n s e  i n  which 
t h e  s en t ence  imposed upon conv ic t ion  i s  
imprisonment i n  t h e  county j a i l  f o r  any term, - 

o r  f i n e ,  o r  bo th ,  o r  t h e  sen tence  imposed i s  
imprisonment i n  t h e  s t a t e  p r i s o n  f o r  any term 
of one yea r  o r  l e s s . "  (Emphasis added.) 

Where t h e  power t o  c l a s s i f y  a  cr ime a s  a  f e lony  o r  a  

misdemeanor i s  g iven  t o  t h e  judge, through t h e  sen tence  he 

imposes, r a t h e r  than  t o  t h e  p rosecu to r ,  t h e r e  i s  no equa l  

p r o t e c t i o n  v i o l a t i o n .  Gibson v.  D e l l ,  ( 9 t h  C i r .  1971) ,  443 

F.2d 75. See: Daloia  v. Rhay ( 9 t h  C i r .  1958) ,  252 F.2d 768, 

770. The r a t i o n a l e  f o r  t h i s  d i s t i n c t i o n  was set  f o r t h  by 



M r .  J u s t i c e  Black i n  h i s  d i s s e n t  i n  Berra  v.  United S t a t e s ,  

(1956) ,  351 U.S. 131, 1 4 0 ,  76 S.Ct. 685, 100 L.ed. 1013: 

" * * * Of cour se  i t  i s  t r u e  t h a t  under our  
system Congress may v e s t  t h e  judge and ju ry  
wi th  broad power t o  say  how much punishment 
s h a l l  be  imposed f o r  a  p a r t i c u l a r  o f f e n s e .  
But it i s  q u i t e  d i f f e r e n t  t o  v e s t  such powers 
i n  a  p rosecu t ing  a t t o r n e y .  A judge and ju ry  
a c t  under p rocedura l  r u l e s  c a r e f u l l y  pre-  
s c r i b e d  t o  p r o t e c t  t h e  l i b e r t y  of t h e  i n d i -  
v i d u a l .  The i r  judgments and v e r d i c t s  are 
reached a f t e r  a  p u b l i c  t r i a l  i n  which a  defend- 
a n t  has  t h e  r i g h t  t o  be r ep re sen ted  by an 
a t t o r n e y .  No such p r o t e c t i o n s  a r e  thrown 
around d e c i s i o n s  by a  p rosecu t ing  a t t o r n e y . "  * * "  
351 U.S. 140. 

Nor w a s  t h e  s t a t u t e  u n c o n s t i t u t i o n a l l y  vague because 

t h e  judge could sen t ence  t h e  o f f e n s e  a s  e i t h e r  a  f e lony  o r  a  

misdemeanor, wi thout  s t a t u t o r y  g u i d e l i n e s  a s  t o  when each 

grade  of  s en t ence  should be imposed. One of t h e  purposes  of 

t h e  1973 Montana Criminal  Code was t o  v e s t  wide sen t enc ing  

d i s c r e t i o n  i n  t h e  t r i a l  judge who i s  f a m i l i a r  w i th  t h e  

c h a r a c t e r  and p a s t  r eco rd  of t h e  defendant ,  and wi th  t h e  

c i rcumstances  of t h e  p a r t i c u l a r  ca se .  Although t h e  pena l ty  

p r o v i s i o n  of t h e  c a r r y i n g  a  concealed weapon s t a t u t e ,  a s  it 

was i n  e f f e c t  when defendant  committed t h e  cr ime,  was no t  

a r t f u l l y  phrased,  it meant no more than  t h a t  one found 

g u i l t y  of t h e  s e c t i o n  could be  sentenced t o  imprisonment i n  

t h e  s t a t e  p r i s o n  f o r  a  term n o t  t o  exceed f i v e  yea r s .  The 

sen t enc ing  c l a u s e ,  t h e r e f o r e ,  was no d i f f e r e n t  from o t h e r  

s e c t i o n s  of  t h e  c r i m i n a l  code which l i k e w i s e  v e s t  t h e  - 

sen tenc ing  judge w i t h  t h e  d i s c r e t i o n  t o  impose a  misdemeanor 

o r  a  f e lony  sen tence ,  a s  t h e  c i rcumstances  of t h e  c a s e  

war ran t .  See,  e .g . ,  s e c t i o n  94-6-104, R.C.M. 1947 ( a r s o n  

sen tence  n o t  t o  exceed twenty y e a r s  imprisonment);  s e c t i o n  

94-6-204, R.C.M. 1947 (bu rg l a ry  s en t ence  n o t  t o  exceed t e n  

y e a r s  imprisonment);  s e c t i o n  94-7-202, R.C.M. 1947 ( p e r j u r y  

sen t ence  n o t  t o  exceed t e n  y e a r s  imprisonment) .  



Defendant contends  he w a s  n o t  informed t h a t ,  upon 

conv ic t ion  of c a r r y i n g  a  concealed weapon, he might have 

r ece ived  a  misdemeanor r a t h e r  than a f e lony  sen tence .  

Defendant a s s e r t s  had he r e a l i z e d  t h a t  he might have been 

convic ted  of on ly  a  misdemeanor, he would have s tood  t r i a l  

r a t h e r  t han  p lead  g u i l t y .  

To be v a l i d ,  d e f e n d a n t ' s  g u i l t y  p l e a  must have been 

en t e red  v o l u n t a r i l y  and unders tanding ly .  Boykin v .  Alabama, 

(1969) ,  395 U.S. 238, 244, 89 S.Ct. 1709, 23 L ed 2d 274; 

S t a t e  v. Doty, (1977) ,  Mont. , 566 P.2d 1388, 1391, 

3 4  St.Rep. 731. A p l e a  of g u i l t y  i s  i n v a l i d  as n o t  having 

been unders tanding ly  e n t e r e d  i f  t h e  defendant  was n o t  informed 

of  t h e  maximum p o t e n t i a l  p e n a l t y  upon conv ic t ion .  Tucker v.  

United S t a t e s ,  ( 5 t h  C i r .  1969) ,  409 F.2d 1291, 1295. I n  

t h i s  ca se ,  defendant  was p rope r ly  informed of t h e  maximum 

p o t e n t i a l  s en t ence  upon a  g u i l t y  p l e a .  A g u i l t y  p l e a  i s  n o t  

n e c e s s a r i l y  i n v a l i d  i f  a  defendant  i s  n o t  informed of minimum 

p e n a l t i e s  upon conv ic t ion .  Defendant miscons t rues  Montana 

law when he  s t a t e s  t h a t  he d i d  n o t  r e a l i z e  he might have 

been convic ted  of a  misdemeanor r a t h e r  than  a  fe lony .  

Defendant could have been convic ted  a t  t r i a l  i n  t h e  D i s t r i c t  

Court  on ly  of  t h e  o f f e n s e  of c a r r y i n g  a concealed weapon. A s  

p r ev ious ly  d i scussed ,  t h e  o f f e n s e  assumes t h e  c h a r a c t e r  of 

misdemeanor o r  f e lony  on ly  a f t e r  t h e  judge has  imposed 

sen tence .  A conv ic t ion  a f t e r  t r i a l  o r  a  c o n v i c t i o n  due t o  a  

g u i l t y  p l e a  t h e r e f o r e  had no e f f e c t  upon whether t h e  o f f e n s e  

would subsequent ly  be c l a s s i f i e d  a s  a  misdemeanor o r  a  

f e lony ,  and t h e  f a i l u r e  t o  inform defendant  of t h e  minimum 

sen tence  d i d  n o t  a f f e c t  t h e  v o l u n t a r i n e s s  of h i s  g u i l t y  

p l e a .  

Defendant nex t  a l l e g e s  he  was denied e f f e c t i v e  a s s i s -  



t ance  of counse l  when he  en t e red  h i s  p l e a  of g u i l t y  t o  t h e  

charge  of c a r r y i n g  a  concealed weapon. This  Court  has  

s t a t e d  t h e  s t anda rd  f o r  e v a l u a t i n g  an inadequacy of counse l  

c l a im  i s  t h e  " f a r c e  and sham t e s t " .  S t a t e  v .  McElveen, 

(1975) ,  168 Mont. 500, 504, 544 P.2d 820; S t a t e  v .  M i l l e r ,  

(1977) I Mont. , 568 P.2d 130,  34 St.Rep. 838. 

I n  exp la in ing  t h e  s p e c i f i c s  of t h i s  tes t ,  t h i s  Court  

has  he ld  t h a t  t o  r ende r  e f f e c t i v e  a s s i s t a n c e  w i t h i n  t h e  

requirements  of t h e  S i x t h  Amendment, United S t a t e s  Const i -  

t u t i o n ,  and A r t i c l e  11, Sec t ion  24, 1972 Montana C o n s t i t u t i o n ,  

counsel  must a t t empt  t o  "d i scove r  a l l  t h e  f a c t s  and circum- 

s t a n c e s  of t h e  crime" through "thorough i n v e s t i g a t i o n  of  t h e  

persons  and even t s  involved i n  t h e  cr ime."  S t a t e  v.  McElveen, 

168 Mont. 506. The r e p r e s e n t a t i o n  by counse l  must a l s o  

i nc lude  adequa te  p r e p a r a t i o n  and conference  wi th  h i s  c l i e n t .  

S t a t e  v .  McElveen, 168 Mont. 504, quo t ing  Will iams v .  Beto,  

( 5 t h  C i r .  1965) ,  354 F.2d 698, 704. Adequate conference  

wi th  t h e  c l i e n t  i n c l u d e s  adv i s ing  t h e  c l i e n t  of h i s  r i g h t s  

and e l i c i t i n g  from t h e  c l i e n t  a l l  m a t t e r s  of de fense ,  o r  

a s c e r t a i n i n g  t h a t  t h e r e  e x i s t s  no defense .  See: Coles v.  

Peyton,  ( 4 t h  C i r .  1 9 6 8 ) ,  389 F.2d 2 2 4 ,  226, c e r t . d e n . ,  393 

U.S. 849, 89 S.Ct. 80,  2 1  L ed 2d120 (1968) .  

Defendant c la ims  t h a t  counse l  was i n e f f e c t i v e  because 

counse l  d i d  n o t  a t t e m p t  t o  suppress  t h e  evidence ob ta ined  i n  

a  s e a r c h  of defendant ,  because counse l  d i d  n o t  make any 

i n v e s t i g a t i o n  t o  de te rmine  t h e  c o n s t i t u t i o n a l i t y  of t h e  

concealed weapons s t a t u t e ,  and because counse l  made no 

i n v e s t i g a t i o n  a s  t o  why defendant  was c a r r y i n g  a  concealed 

weapon. The d e c i s i o n s  of whether t o  cha l l enge  t h e  c o n s t i t u -  

t i o n a l i t y  of a  s t a t u t e  o r  t o  move t o  suppress  evidence a r e  

m a t t e r s  of l e g a l  judgment. I n  t h i s  c a s e ,  we hold t h e  c a r r y i n g  



a concealed weapon s t a t u t e  was c o n s t i t u t i o n a l .  Defendant ' s  

a t t o r n e y  s t a t e d  i n  an  a f f i d a v i t  t h a t  defendant  had expla ined  

t h a t  t h e  p o l i c e  had a u t h o r i t y  t o  s e a r c h  defendant  a s  a  

c o n d i t i o n  of d e f e n d a n t ' s  p a r o l e  on t h e  second degree  a s s a u l t  

charge.  Defendant c la ims  he had no c r i m i n a l  i n t e n t  because 

t h e  r ea son  he w a s  c a r r y i n g  a  concealed weapon was t o  p r o t e c t  

h imself  from a t t a c k  i n  t h e  b a r  t h a t  he w a s  i n .  Concealing a  

p i s t o l  o r  r evo lve r  on h i s  person w i t h i n  t h e  c i t y  l i m i t s ,  

however, was s u f f i c i e n t  evidence t o  c o n v i c t  under s e c t i o n  

94-8-210. The reasons  f o r  d e f e n d a n t ' s  concea l ing  t h e  weapon 

were i n  t h i s  c a s e  i r r e l e v a n t  t o  t h e  i s s u e  of c r i m i n a l  i n t e n t ,  

though t h o s e  r ea sons  might have been a  r e l e v a n t  c o n s i d e r a t i o n  

i n  sen tenc ing .  

Defendant ' s  counse l ,  i n  an  a f f i d a v i t ,  swore t h a t  he 

consu l t ed  wi th  defendant  a s  t o  t h e  f a c t s  of  t h e  c a s e  and 

p o s s i b l e  de fenses ,  a r ranged  t o  t a k e  s t a t emen t s  from prospec- 

t i v e  w i tnes ses ,  had conve r sa t ions  w i t h  v a r i o u s  persons  

involved i n  t h e  c a s e ,  considered and r e j e c t e d  t h e  p o s s i b i l i t y  

of submi t t i ng  a  motion t o  suppres s ,  determined t h a t  t h e r e  

w a s  no sound de fense ,  and f i n a l l y  advised  defendant  t h e r e  

was a lmost  no chance of succes s  a t  t r i a l .  Defense counse l  

t hen  p l e a  bargained w i t h  t h e  county a t t o r n e y  and advised  

defendant  t o  e n t e r  a g u i l t y  p l e a  i n  exchange f o r  a  prosecu- 

t i o n  r e q u e s t  f o r  a twenty year  sen tence .  Subsequent t o  

sen tenc ing ,  d e f e n d a n t ' s  a t t o r n e y  made a  motion t o  v a c a t e  t h e  

twenty year  sen tence ,  supported by a  memorandum of law. The 

r e p r e s e n t a t i o n  of defendant  by h i s  a t t o r n e y  was e f f e c t i v e  

w i t h i n  t h e  s t anda rds  se t  f o r t h  i n  S t a t e  v .  McElveen, supra .  

The f i n a l  con ten t ion  of defendant  i s  t h a t  t h e  twenty 

yea r  s en t ence  he r ece ived  was c r u e l  and unusual  punishment 

p rosc r ibed  by t h e  Eigh th  Amendment, United S t a t e s  ~ o n s t i t u t i o n ,  



and by A r t i c l e  11, S e c t i o n  22, 1972 Montana C o n s t i t u t i o n .  

Defendant  con tends  t h e  s e n t e n c e  i s  e x c e s s i v e  and d i s p r o -  

p o r t i o n a t e  t o  t h e  c r i m e  of  c a r r y i n g  a  concea led  weapon, a  

crime which he  a l l e g e s  u s u a l l y  b r i n g s  o n l y  a  f i n e ,  a  s h o r t  

j a i l  s e n t e n c e ,  o r  b o t h  such  f i n e  and j a i l  s e n t e n c e .  Defendant  

n o t e s  t h a t  t h e  maximum s e n t e n c e  under  s e c t i o n  94-8-210 f o r  

t h e  o f f e n s e  o f  c a r r y i n g  a  concea led  weapon i s  f i v e  y e a r s .  

Defendant  m i scons t rue s  t h e  o f f e n s e  f o r  which he  was 

charged.  Although he  w a s  a r r e s t e d  and c o n v i c t e d  o f  c a r r y i n g  

a  concea led  weapon, he  w a s  s en t enced  n o t  a s  a f i r s t - t i m e  

f e l o n y  v i o l a t o r  o f  t h e  c r i m i n a l  l a w s ,  b u t  a s  a  p e r s i s t e n t  

f e l o n y  o f f e n d e r .  I t  i s  i n d i s p u t a b l e  t h a t  a  s e n t e n c e ,  though 

i t  be  w i t h i n  t h e  maximum s e n t e n c e  a l lowed by s t a t u t e ,  may be 

s o  e x c e s s i v e  and d i s p r o p r o t i o n a t e  t o  t h e  c i r cums t ances  of  

t h e  o f f e n s e  a s  t o  c o n s t i t u t e  c r u e l  and unusua l  punishment.  

W e e m s  v .  Uni ted  S t a t e s ,  ( 1 9 1 0 ) ,  217 U.S. 349, 367, 30 S.Ct.  

544, 54 L.ed. 793; O ' N e i l  v .  Vermont, ( 1892 ) ,  1 4 4  U.S. 323, 

12  S.Ct.  693, 36 L.ed. 450 ( F i e l d ,  J . ,  d i s s e n t i n g ) .  

" * * * t h e  C rue l  and Unusual Punishment Clause  * * * 

p r o s c r i b e s  punishment g r o s s l y  d i s p r o p o r t i o n a t e  t o  t h e  

s e v e r i t y  of  t h e  cr ime* * * ." Ingraham v .  Wright ,  ( 1 9 7 7 ) ,  

430 U.S. 651, 667, 97 S.Ct.  1401, 51 L ed  2d 711, 727, 728. 

Mindful  of  t h i s  l i m i t a t i o n ,  w e  n o t e ,  however " * * * 

t h e  g e n e r a l  r u l e  t h a t  a  s e n t e n c e  w i t h i n  t h e  maximum a u t h o r i z e d  

by s t a t u t e  i s  n o t  c r u e l  and unusua l  punishment."  S t a t e  v .  
i 

Karahthos ,  ( 1972 ) ,  158 Mont. 461, 468, 493 P.2d 326. 
C 

The twenty y e a r  s e n t e n c e  which d e f e n d a n t  r e c e i v e d  was 

w e l l  w i t h i n  t h e  one  hundred y e a r  maximum s e n t e n c e  a u t h o r i z e d  

by s e c t i o n  95-1507, t h e  p e r s i s t e n t  f e l o n y  o f f e n d e r  s t a t u t e  

under  which de f endan t  was sen tenced .  The punishment p r o s c r i b e d  

was n o t  g r o s s l y  d i s p r o p o r t i o n a t e  t o  t h e  s e v e r i t y  o f  t h e  



offense. Though the maximum penalty for the first felony 

offense of carrying a concealed weapon is five years imprison- 

ment, defendant had previously been convicted of another 

felony. Persistent felony offender statutes " * * * prescribe 

such penalties as may be deemed appropriate in view of the 

nature of the offense and the character of the offender, 

taking in view his past conduct * * * taking into considera- 

tion past offenses committed by the accused as a circumstance 

of aggravation * * * ." Carlesi v. New York, (1914), 233 
u.S. 51, 59, 34 S.Ct. 576, 58 L.ed. 843, 849. 

In this case, defendant's previous felony conviction 

was for second degree assault, a violent crime against 

another human being. Defendant's second felony conviction 

was for carrying a concealed weapon in a shoulder holster 

concealed by a leather jacket. The concealed weapon was a 

.38 caliber pistol with a two inch barrel, a weapon which if 

used on another individual could likely cause serious bodily 

injury or death. Defendant committed the carrying a con- 

cealed weapon offense less than nine months after being 

paroled on the felony assault crime. Given these circum- 

stances, we cannot say the twenty year sentence was so 

grossly disproportionate to the severity of the crime as to 

constitute cruel and unusual punishment. 

The order of the District Court denying defendant's 

petition for post-conviction relief is affirmed. 

We Concur: 


