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Hon. P e t e r  G .  Meloy, D i s t r i c t  Judge ,  s i t t i n g ,  d e l i v e r e d  t h e  Opinion 

of  t h e  C o u r t .  

T h i s  i s  an o r i g i n a l  proceeding  s e e k i n g  a  d e c l a r a t o r y  

judgment from t h i s  Cour t  on t h e  c o n s t i t u t i o n a l i t y  o f  s e c t i o n  

93-710, e t  s e q . ,  R . C . M .  1947.  

These s t a t u t e s  p r o v i d e  i n  p a r t  t h a t  i n d i v i d u a l s  

nominated f o r  j u d i c i a l  v a c a n c i e s  be conf i rmed by t h e  S e n a t e ,  b u t  

t h a t  a nominat ion  made w h i l e  t h e  S e n a t e  i s  n o t  i n  s e s s i o n  i s  

e f f e c t i v e  a s  an appo in tmen t ,  u n t i l  t h e  end of  t h e  nex t  s e s s i o n .  

T h i s  c o n t r o v e r s y  a r o s e  a f t e r  t h e  j u d i c i a l  vacancy 

c r e a t e d  by t h e  appoin tment  of Chief J u s t i c e  Paul H a t f i e l d  t o  

t h e  Uni ted  S t a t e s  S e n a t e .  The J u d i c i a l  Nominating Commission a s  

a u t h o r i z e d  by s e c t i o n  93-710, p r e s e n t e d  t h e  Governor w i t h  t h r e e  

nominees.  Thomas L .  Judge a s  Governor of t h e  S t a t e  o f  Montana 

s e l e c t e d  one of  t h r e e  nominees,  Frank I .  Haswe l l ,  t o  f i l l  t h e  o f f i c e  

of Chief  J u s t i c e  of t h e  Supreme Cour t  a s  a u t h o r i z e d  by S e c t i o n  

93-71 1 .  

The appo in tmen t  of  J u s t i c e  Haswell a s  Chief  J u s t i c e  

c r e a t e d  a  vacancy on t h e  Supreme Cour t  which r e q u i r e s  t h e  same 

p rocedures  a s  used i n  f i l l i n g  t h e  vacancy f o r  Chief  J u s t i c e .  

P e t i t i o n e r s  a r e  Lewis R .  J o n e s ,  Ralph R .  H e r r i o t t  and 

C h a r l e s  B .  Sande ,  r e g i s t e r e d  v o t e r s  i n  T r e a s u r e  and Yel lowstone  

Coun t i e s  who d e s i r e  and i n t e n d  t o  v o t e  i n  t h e  nex t  pr imary  and 

n e x t  g e n e r a l  e l e c t i o n s  i n  t h e  S t a t e  of Montana. 

Respondents  f i l e d  a  motion t o  d i s m i s s  and t h e  Cour t  

d i s m i s s e d  t h e  a c t i o n  a s  t o  r e s p o n d e n t s  Mike G r e e l y ,  John C .  

H a r r i s o n ,  La r ry  E l i s o n  and " a l l  o t h e r  p e r s o n s  r e c e n t l y  invo lved  a s  

c a n d i d a t e s  o r  a s p i r a n t s  t o  t h e  appoin tment  t o  t h e  o f f i c e  of  Chief  

J u s t i c e  of t h e  Supreme Cour t  of t h e  S t a t e  o f  Montana and A s s o c i a t e  

J u s t i c e  of t h e  Supreme Cour t  of Montana." 



The m o t i o n  t o  d i s m i s s  a s  t o  t h e  o t h e r  r e s p o n d e n t s  

was h e a r d  a t  t h e  t i m e  o f  t h e  h e a r i n g  o n  t h e  m e r i t s  o n  M a r c h  3 1 ,  

1 9 7 8 .  

I t  i s  p e t i t i o n e r s '  c o n t e n t i o n  t h a t  i n d i v i d u a l s  

a p p o i n t e d  t o  f i l l  j u d i c i a l  v a c a n c i e s  m u s t  r u n  f o r  o f f i c e  a t  t h e  

n e x t  s u c c e e d i n g  p r i m a r y .  

The' c r u x  o f  p e t i t i o n e r s '  a r g u m e n t  i s  t h a t  A r t i c l e  

V I I ,  S e c t i o n  8 ,  1 9 7 2  Mon tana  C o n s t i t u t i o n ,  i s  a m b i g u o u s .  

The t h r u s t  o f  t h e  c o m p l a i n t  i s  t h a t  s e c t i o n s  9 3 - 7 1 0  

and  9 3 - 7 1 1  a r e  u n c o n s t i t u t i o n a l .  The b a s i s  f o r  t h e  c o n t e n t i o n s  

i s  c o n s i d e r e d  l a t e r  i n  t h i s  O p i n i o n .  

R e s p o n d e n t s  i n i t i a l l y  c o n t e n d  p e t i t i o n e r s  l a c k  s t a n d -  

i n g  t o  i n v o k e  t h e  j u d i c i a l  power  o f  t h i s  C o u r t .  I n  a d d i t i o n ,  

r e s p o n d e n t s  c o n t e n d  t h e  m a n d a t e s  o f  A r t i c l e  V I I ,  S e c t i o n  8 ,  a s  

t o  j u d i c i a l  v a c a n c i e s  a r e  u n a m b i g u o u s  and  t h e r e f o r e  n o t  

s u b j e c t  t o  a n y  c o n s t r u c t i o n  b y  t h i s  C o u r t .  

The f i r s t  i s s u e  i s  w h e t h e r  p e t i t i o n e r s  h a v e  s t a n d i n g  

t o  i n v o k e  t h e  C o u r t ' s  j u d i c i a l  p o w e r .  

The r u l e  i s  w e l l - e s t a b l i s h e d  i n  Mon tana  t h a t  o n l y  

t h o s e  who a r e  a d v e r s e l y  a f f e c t e d  b y  a  s t a t u t e  w i l l  be  h e a r d  

t o  q u e s t i o n  i t s  v a l i d i t y .  Chovanak v .  M a t t h e w s ,  ( 1 9 4 8 ) ,  1 2 0  

Mon t .  520, 1 8 8  P.2d 582.  

Chovanak s t a t e d  t h a t  a s  a  g e n e r a l  r u l e ,  p r i v a t e  

c i t i z e n s  may n o t  r e s t r a i n  o f f i c i a l  a c t s  when t h e y  f a i l  t o  

a l l e g e  and  p r o v e  damages t o  t h e m s e l v e s  d i f f e r i n g  i n  c h a r a c t e r  

f r o m  t h a t  s u s t a i n e d  b y  t h e  g e n e r a l  p u b l i c .  

The r i g h t  t o  v o t e ,  however ,  i s  a  p e r s o n a l  and  

c o n s t i t u t i o n a l  r i g h t .  A l t h o u g h  s t a t u r e  a s  an  e l e c t o r  w i l l  

g e n e r a l l y  n o t  a l l o w  an  i n d i v i d u a l  t o  b r i n g  an  a c t i o n  i n v o k i n g  



t h e  j u d i c i a l  power ,  a n  e l e c t o r  who i s  d e n i e d  t h i s  r i g h t  i s  

s u f f i c i e n t l y  a f f e c t e d  t o  i n v o k e  t h e  j u d i c i a l  power  t o  

c h a l l e n g e  t h e  v a l i d i t y  o f  t h e  A c t  w h i c h  d e n i e s  h i m  t h e  r i g h t .  

The s e c o n d  i s s u e  i s  w h e t h e r  t h e  j u d i c i a l  n o m i n a t i n g  

p r o c e s s  a s  e s t a b l i s h e d  i n  Mon tana  i s  c o n s t i t u t i o n a l .  A r t i c l e  

V I I ,  S e c t i o n  8 ,  1972  Mon tana  C o n s t i t u t i o n ,  i s  d i v i d e d  

i n t o  t h r e e  s u b s e c t i o n s .  S u b s e c t i o n  ( 1 )  p r o v i d e s  f o r  t h e  

n o m i n a t i o n  and  a p p o i n t m e n t  t o  f i l l  j u d i c i a l  v a c a n c i e s  and i s  

t h e  c o n s t i t u t i o n a l  b a s i s  f o r  s e c t i o n s  93 -71  0  and  93 -71  1 .  

S u b s e c t i o n s  ( 2 )  and  ( 3 )  p r o v i d e  t h e  manner  o f  t h e  e l e c t i o n  t o  

f i l l  t h e  v a c a n c i e s .  P e t i t i o n e r s  r e l y  on  t h e  l a n g u a g e  i n  K e l l e r  

v .  S m i t h ,  ( 1 9 7 6 ) ,  M o n t .  553 P.2d 1002 ,  33 S t .  Rep. 

828 ,  and  Y u n k e r  v .  M u r r a y ,  ( 1 9 7 6 ) ,  M o n t .  , 554 P.2d 

285, 33  S t .  Rep. 856 ,  w h i c h  d e a l  w i t h  s u b s e c t i o n s  ( 2 )  and  ( 3 )  

and  t h e  m e a n i n g  o f  t h e  w o r d  " i n c u m b e n t " .  P e t i t i o n e r s  a r g u e  

t h a t  b e c a u s e  o f  a  s o - c a l l e d  " a m b i g u i t y "  i n  s u b s e c t i o n s  ( 2 )  

and  ( 3 )  t h a t  s u b s e c t i o n  ( 1 )  i s  a l s o  a m b i g u o u s .  We do n o t  

a g r e e .  

A r t i c l e  V I I ,  S e c t i o n  8 ,  s u b s e c t i o n  ( I ) ,  s t a t e s  i n  

p a r t :  " E a c h  n o m i n a t i o n  s h a l l  be c o n f i r m e d  b y  t h e  s e n a t e ,  b u t  

a  n o m i n a t i o n  made w h i l e  t h e  s e n a t e  i s  n o t  i n  s e s s i o n  s h a l l  b e  

e f f e c t i v e  a s  an  a p p o i n t m e n t  u n t i l  t h e  end  o f  t h e  n e x t  

s e s s i o n . "  

T h e r e  i s  n o t h i n g  a n b i g u o u s  a b o u t  t h i s  l a n g u a g e .  

When t h e  w o r d s  o f  a  s t a t u t e  a r e  p l a i n ,  u n a m b i g u o u s ,  d i r e c t  and 

c e r t a i n ,  i t  s p e a k s  f o r  i t s e l f  and t h e r e  i s  n o t h i n g  f o r  t h e  

c o u r t  t o  c o n s t r u e .  S t a t e  ex  r e l .  P u b l i c  S e r v i c e  Comm. v .  B r a n n o n ,  

( 1 9 2 9 ) ,  8 6  M o n t .  200,  -28'2 P .  202, 209.  The t e r m s  m u s t  be  g i v e n  

t h e  n a t u r a l  and p o p u l a r  m e a n i n g  i n  w h i c h  t h e y  a r e  u s u a l l y  



u n d e r s t o o d .  S t a t e  ex r e l .  Hinz v .  Moody, ( 1 9 2 4 ) ,  71 Mont. 

473 ,  230 P .  575 ;  Cashman v .  V i c k e r s ,  ( 1 9 2 4 1 ,  69 Mont. 

516 ,  223 P .  8 9 7 .  

These ,  same p r i n c i p l e s  a p p l y  i n  t h e  i n t e r p r e t a t i o n  

o f  t h e  C o n s t i t u t i o n .  C r u s e  v .  F i s c h l ,  ( 1 9 1 8 ) ,  55 Mont. 258 ,  

1 7 5  P .  8 7 3 ;  M a r t i e n  v .  P o r t e r ,  ( 1 9 2 3 ) ,  68  Mont. 4 5 0 ,  219 P .  8 1 7 .  

The l a n g u a g e  o f  t h e  C o n s t i t u t i o n  i s  u n e q u i v o c a l l y  

c l e a r  s o  t h a t  when a  j u d i c i a l  vacancy  e x i s t s ,  a  n o m i n a t i o n  

made when t h e  s e n a t e  i s  n o t  i n  s e s s i o n  i s  e f f e c t i v e  a s  an 

a p p o i n t m e n t  u n t i l  t h e  end o f  t h e  n e x t  s e s s i o n .  

The h o l d i n g  i n  K e l l e r  v .  S m i t h ,  s u p r a ,  t h a t  t h e  word 

" i n c u m b e n t "  i n  A r t i c l e  V I I ,  S e c t i o n  8 i s  ambiguous  h a s  no 

b e a r i n g  on t h e  c l a r i t y  o f  any  o t h e r  l a n g u a g e  i n  t h i s  s e c t i o n .  

P e t i t i o n e r s  u s e  o f  Yunker v .  Murray ,  s u p r a ,  i s  s i m i l a r l y  

i n a p p r o p r i a t e .  

Because  t h e  l a n g u a g e  i s  unambiguous  t h e r e  i s  

n o t h i n g  f o r  t h e  C o u r t  t o  c o n s t r u e .  

The s t a t u t e s  c o m p l a i n e d  o f  a r e  d e r i v e d  d i r e c t l y  

f rom t h e  unambiguous  l a n g u a g e  o f  t h e  1972  Montana C o n s t i t u t i o n .  

P e t i t i o n e r s  p o i n t  o u t  t h a t  a t  t h e  t i m e  of t h e  
o f  t h e  

a d o p t i o n / j u d i c i a l  a r t i c l e  i n  1972 ,  t h e  l e g i s l a t u r e  met i n  

a n n u a l  s e s s i o n s  and t h a t  s u b s e q u e n t l y  t h e  C o n s t i t u t i o n  was 

amended t o  p r o v i d e  b i e n n i a l  s e s s i o n s .  From t h i s  e v e n t  p e t i t i o n e r s  

seem t o  c o n t e n d  t h e  j u d i c i a l  a r t i c l e  i s  n o t  what  t h e  p e o p l e  

d e s i r e  a t  t h i s  t i m e .  To a c h i e v e  t h e  r e s u l t  t h a t  p e t i t i o n e r s  

d e s i r e ,  t h i s  C o u r t  would have  t o  i n s e r t  l a n g u a g e  i n t o  s u b s e c t i o n  

( 1 )  o f  t h e  j u d i c i a l  a r t i c l e .  T h i s  C o u r t  ha s  no such  a u t h o r i t y .  

N e i t h e r  c an  t h i s  C o u r t  a c c e p t  p e t i t i o n e r s '  

c o n t e n t i o n  t h a t  t h e  j u d i c i a l  a p p o i n t m e n t  p r o c e s s  i s  v i o l a t i v e  o f  



and r e p u g n a n t  t o  t h e  f o l l o w i n g  p r o v i s i o n s  o f  t h e  1972 

Montana C o n s t i t u t i o n :  A r t i c l e  1 1 ,  S e c t i o n  1 ;  A r t i c l e  1 1 1 ,  

S e c t i o n  1 ;  and A r t i c l e  V ,  S e c t i o n  1 3 .  

A r t i c l e  1 1 ,  S e c t i o n  1 ,  p r o v i d e s :  

" P o p u l a r  S o v e r e i g n t y .  Al l  pol i  t i c a l  power 
i s  v e s t e d  i n  and d e r i v e d  f rom t h e  p e o p l e .  
Al l  government  o f  r i g h t  o r i g i n a t e s  w i t h  
t h e  p e o p l e ,  i s  founded  upon t h e i r  w i l l  
o n l y ,  and i s  i n s t i t u t e d  s o l e l y  f o r  t h e  
good o f  t h e  w h o l e . "  

A r t i c l e  111 ,  S e c t i o n  1 ,  p r o v i d e s  f o r  t h e  s e p a r a t i o n  

o f  t h e  powers o f  t h e  government  i n t o  t h r e e  d i s t i n c t  b r a n c h e s ,  

and A r t i c l e  V ,  S e c t i o n  1 3 ,  g o v e r n s  t h e  impeachment p r o c e s s .  

The C o n s t i t u t i o n  must  be c o n s i d e r e d  a s  a  whole .  

S t a t e  ex r e l .  L i v i n g s t o n e  v .  Murray,  ( 1 9 6 0 ) ,  137 Mont. 557 ,  

354 P.2d 552.  A l l  o f  t h e  p r o v i s i o n s  of  t h e  C o n s t i t u t i o n  b e a r i n g  

upon t h e  same s u b j e c t  m a t t e r  a r e  t o  r e c e i v e  a p p r o p r i a t e  

a t t e n t i o n  and be c o n s t r u e d  t o g e t h e r .  Co t t i ngham v .  S t a t e  

Board of  Examine r s ,  ( 1 9 5 8 ) ,  134 Mont. 1 ,  328 P.2d 907.  

The p r o v i s i o n s  c o n t a i n e d  i n  A r t i c l e  11, S e c t i o n  1 ;  

A r t i c l e  111 ,  S e c t i o n  1 ;  a n d ,  A r t i c l e  V ,  S e c t i o n  13  a p p l y  

o n l y  g e n e r a l l y  t o  t h e  j u d i c i a l  n o m i n a t i n g  p r o c e s s  a s  e s t a b l i s h e d  

i n  Montana,  whe rea s  t h e  p r o v i s i o n  i n  A r t i c l e  V I I ,  S e c t i o n  8  

r e l a t e s  s p e c i f i c a l l y  t o  t h e  f i l l i n g  o f  j u d i c i a l  v a c a n c i e s .  

I n  t h e  c o n s t r u c t i o n  o f  c o n s t i t u t i o n s ,  b road  and 

g e n e r a l  p r o v i s i o n s  which t e n d  i n  some measu re  t o  c o n f l i c t  

w i t h  t h e  s p e c i f i c  o n e s  a r e  c o n t r o l l e d  by t h e  s p e c i f i c  

p r o v i s i o n .  B r i t i s h - A m e r i c a n  Oi l  P r o d u c i n g  Co. v .  S t a t e  Board 

of  E q u a l i z a t i o n ,  ( 1 9 3 6 ) ,  101 Mont. 293 ,  54 P.2d 1 2 9 ,  

a f f i r m e d  299 U.S. 1 5 9 ,  57 S .  C t .  1 3 2 ,  81 L Ed 95 ;  S t a t e  ex r e 1  

Cor ry  v .  Cooney,  ( 1 9 2 4 ) ,  70 Mont. 3 5 5 ,  225 P .  1007 .  

vaca  

Comp 

The e s t a b l i s h e d  p r o c e d u r  

n c i e s  i n  Montana a r e  c o n s t i t u t i  

l a i n t  i s  d i s m i s s e d .  

e s  f o r  f i l l i n g  j u d i c i a l  - 
- - 
i n g  



/ I ~ c t i n g  Chief Justice 

b' J u s t i c e  

- D i s t r i c t  J u d q e s  s i t t i n g  w i z h  thk 
Court. 


