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M r .  Chief J u s t i c e  Frank I. Haswell d e l i v e r e d  t h e  Opinion 
of t h e  Court .  

Defendants Robey, Peterman and Tuten have f i l e d  con- 

s o l i d a t e d  appea l s  from t h e i r  conv ic t ions  i n  t h e  D i s t r i c t  

Court ,  F l a thead  County, f o r  p a r t i c i p a t i n g  i n  ca rd  games 

w i t h i n  premises n o t  l i c e n s e d  f o r  gambling. Defendant Robey 

a l s o  appea l s  from c o n v i c t i o n s  i n  D i s t r i c t  Cour t ,  F la thead  

County, f o r  o p e r a t i n g  a n  un l icensed  premises  f o r  t h e  purpose 

of conduct ing ca rd  games and f o r  posses s ion  of i l l e g a l  

gambling pa raphe rna l i a .  

On t h e  morning of  December 1, 1976, an informer  tele- 

phoned t h e  F l a thead  County s h e r i f f ' s  depar tment  and t o l d  

Chief De tec t ive  Robert  Soderstrom he suspec ted  t h a t  " t h e r e  

would be a game t h a t  evening a t  t h e  Stagecoach Inn." The 

informant  s t a t e d  defendant  Jimmy Robey would h o s t  t h e  poker 

game t h a t  evening u p s t a i r s  a t  t h e  Stagecoach Inn.  The 

informant  a l s o  named v a r i o u s  people  who would p a r t i c i p a t e  i n  

t h e  game, a l l  of whom t h e  d e t e c t i v e s  knew a s  ','poker p l a y e r s ,  

d e a l e r s ,  l i c e n s e d  e s t ab l i shmen t  o p e r a t o r s " .  La t e r  t h a t  day,  

t h e  same informant  te lephoned De tec t ive  Soderstrom and 

r ea f f i rmed  h i s  e a r l i e r  a s s e r t i o n  t h a t  a  poker game was t o  be  

he ld  a t  t h e  Stagecoach Inn  i n  Somers, Montana. I n  t h e  

second te lephone  c a l l ,  t h e  informant  s t a t e d  t h e  game would 

s t a r t  between 10:OO and 1 1 : O O  p.m. 

S h o r t l y  a f t e r  t h e  i n fo rman t ' s  second phone c a l l ,  Detec- 

t i v e  Soderstrom summoned t h r e e  o t h e r  d e t e c t i v e s  t o  t h e  

s h e r i f f ' s  o f f i c e  t o  meet w i th  him and t h e  F la thead  County 

a t t o r n e y .  The group met a t  about  9:00 t o  1 0 : O O  p.m. The 

county a t t o r n e y  gave one of t h e  d e t e c t i v e s ,  Al lan  Harkins ,  

$300 " f l a s h  money" t o  be used t o  a t t e m p t  t o  buy i n t o  t h e  

supposed i l l e g a l  poker game. 



The d e t e c t i v e s ,  accompanied by one uniformed o f f i c e r ,  

a r r i v e d  a t  t h e  Stagecoach Inn parking l o t  s h o r t l y  a f t e r  mid- 

n i g h t  on December 2 ,  1976. While t h e  t h r e e  d e t e c t i v e s  

remained i n  t h e  park ing  l o t ,  De tec t ive  Harkins  e n t e r e d  t h e  

Stagecoach Inn where he assumed t h e  r o l e  of a h igh r o l l i n g  

Alaskan i n  s e a r c h  of some gambling t h r i l l s .  

Although upon a r r i v a l  a t  t h e  Stagecoach Inn t h e  de t ec -  

t i v e s  had seen approximately twenty c a r s  i n  t h e  park ing  l o t ,  

De tec t ive  Harkins observed on ly  f o u r  people  i n  t h e  down- 

s t a i r s  ba r  a r e a .  De tec t ive  Harkins t e s t i f i e d  t o  hea r ing  t h e  

sound of poker c h i p s  and v o i c e s  emanating from an u p s t a i r s  

room a s  he passed an  unmarked s t a i rway  c l o s e  t o  t h e  e n t r a n c e  

of  t h e  Inn  on h i s  way t o  t h e  ba r .  A f t e r  approximately t e n  

minutes ,  Harkins l e f t  t h e  b a r  t o  r e p o r t  h i s  f i n d i n g s  t o  

De tec t ive  Soderstrom. Soderstrom d i r e c t e d  Harkins t o  r e t u r n  

t o  t h e  Inn  and t o  a t t empt  t o  e n t e r  t h e  c a r d  game. 

De tec t ive  Harkins re -en te red  t h e  Inn and t o l d  t h e  

barmaid t h a t  he w a s  a n  Alaskan looking f o r  a poker game. 

Defendant Robey, t h e  owner of t h e  Stagecoach Inn ,  en t e red  

t h e  ba r  a r e a  whi le  Harkins w a s  t e l l i n g  h i s  s t o r y  t o  t h e  

barmaid, and t o l d  t h e  barmaid "we d o n ' t  p l ay  poker he re . "  

Harkins ,  who was i n  t h e  b a r  from approximately  12:15 t o  

1:45 a.m., observed a man twice  c a r r y  t r a y s  of s i x  d r i n k s  up 

t h e  unmarked s t a i rway  and r e t u r n  w i t h  empty g l a s s e s .  

The d e t e c t i v e s  i n  t h e  parking l o t  observed a man on two 

occas ions  move c a r s  from t h e  f r o n t  park ing  l o t  of t h e  Inn  t o  

some l o c a t i o n  behind t h e  b a r .  About an  hour and a h a l f  

a f t e r  t h e i r  a r r i v a l  a t  t h e  Stagecoach Inn  park ing  l o t ,  a t  

approximately  1:45 a.m., t h e  d e t e c t i v e s  and t h e  uniformed 

o f f i c e r  en t e red  t h e  Inn ,  r a n  up t h e  s t a i r s ,  e n t e r e d  an 

u p s t a i r s  doorway and a r r e s t e d  e leven  people  p l ay ing  poker i n  



an  u p s t a i r s  room. The d e t e c t i v e s  s e i z e d  v a r i o u s  checks ,  

ca sh  and I . O . U . ' s ,  p l ay ing  c a r d s ,  poker c h i p s ,  punch boards ,  

and a  f e l t  covered poker t a b l e ,  a l l  of which were found i n  

t h e  u p s t a i r s  room of t h e  Inn a t  t h e  t ime of de fendan t s1  

a r r e s t .  The d e t e c t i v e s  a l s o  took numerous photographs of 

t h e  gambling pa raphe rna l i a  they found i n  t h e  room. The 

d e t e c t i v e s  had n e i t h e r  a  war ran t  f o r  de fendan t s1  a r r e s t  nor  

a  war ran t  t o  s e a r c h  t h e  room. 

The F la thead  County a t t o r n e y  f i l e d  two in format ions  i n  

D i s t r i c t  Court .  I n  counts  one and two of one in format ion ,  

t h e  county a t t o r n e y  charged defendant  Robey w i t h  o p e r a t i n g  

an  un l icensed  premises f o r  t h e  purpose of  conduct ing c a r d  

games and wi th  posses s ion  of i l l e g a l  gambling pa raphe rna l i a ,  

bo th  v i o l a t i o n s  of  F la thead  County Gambling Commission 

Regula t ions ,  enacted pu r suan t  t o  t h e  Montana Card Games Act ,  

s e c t i o n  62-701 e t  s eq . ,  R.C.M. 1947. I n  count  t h r e e  of t h e  

second in format ion  each of  t h e  defendants ,  i nc lud ing  Robey, 

was charged w i t h  p a r t i c i p a t i n g  i n  ca rd  games w i t h i n  premises 

l i c e n s e d  t o  d i spense  i n t o x i c a t i n g  beverages  b u t  n o t  l i c e n s e d  

f o r  gambling a s  r e q u i r e d  by Regulat ion 3.10, Rules and 

Regula t ions  of t h e  F l a thead  County Gambling Commission. 

Defendants submit ted a  motion t o  d i smis s  based on a  

c la im t h a t  t h e  a c t s  charged took p l a c e  w i t h i n  a  p r i v a t e  

r e s i d e n c e ,  and w e r e  thereby  excluded by s e c t i o n  94-8-403, 

R.C.M. 1947, from t h e  coverage of t h e  Montana Card G a m e s  Act 

o r  l o c a l  gambling r e g u l a t i o n s .  The c o u r t  denied t h e  motion, 

r u l i n g  a s  a  m a t t e r  of law t h a t  Robeyls u p s t a i r s  apar tment  

was n o t  a p r i v a t e  r e s idence .  The D i s t r i c t  Court  a l s o  denied 

de fendan t s1  motion t o  suppress  evidence s e i z e d  i n  t h e  cou r se  

of t h e  w a r r a n t l e s s  s e a r c h  of  obey's apar tment .  



  obey w a s  t r i e d  b e f o r e  a  jury  and convic ted  of  o p e r a t i n g  

an  un l i censed  premises and posses s ion  of i l l e g a l  gambling 

pa raphe rna l i a .  I n  a  s e p a r a t e  nonjury t r i a l ,  de fendants  

Robey, Peterman and Tuten w e r e  t r i e d  and convic ted  of  p a r t i -  

c i p a t i n g  i n  a  ca rd  game on an  un l icensed  premises .  

Defendants r a i s e  t h e  fo l lowing  s p e c i f i c a t i o n s  of e r r o r  

on appea l :  

1. Did t h e  d e t e c t i v e s  have probable  cause  t o  e n t e r  t h e  

u p s t a i r s  room of t h e  Stagecoach Inn ,  a r r e s t  defendants ,  and 

s e a r c h  t h e  room? 

2 .  Were t h e  d e t e c t i v e s  r e q u i r e d  by Montana s t a t u t o r y  

law o r  by t h e  Montana o r  United S t a t e s  C o n s t i t u t i o n s  t o  

o b t a i n  an  a r r e s t  wa r ran t  p r i o r  t o  de fendan t s '  a r r e s t ?  

3 .  Was t h e  room i n  which t h e  poker game was conducted 

a  " p r i v a t e  home" w i t h i n  t h e  meaning of s e c t i o n  94-8-403, 

R.C.M. 1947? 

4 .  Was defendant  Robey sub jec t ed  t o  double  jeopardy by 

being convic ted  of conducting a  poker game on un l icensed  

premises and by subsequent ly  being convic ted  of p a r t i c i -  

p a t i n g  i n  t h e  same game? 

5. Did t h e  D i s t r i c t  Court  commit numerous e r r o r s  a t  

t r i a l  denying defendants  a  f a i r  t r i a l ?  

I n  ou r  view, t h e  f i r s t  i s s u e  i s  d i s p o s i t i v e  of t h i s  

appea l .  United S t a t e s  c o n s t i t u t i o n a l  requirements  govern 

sea rches  and a r r e s t s  w i thou t  war ran t s  and f u r n i s h  t h e  

answers t o  t h i s  i s s u e .  

H e r e ,  t h e r e  was n e i t h e r  p robable  cause  t o  a r r e s t  t h e s e  

de fendan t s  nor t o  s e a r c h  t h e  apar tment  under u n i t e d  S t a t e s  

c o n s t i t u t i o n a l  s t anda rds .  These requi rements  f o r  d e t e r -  

mining probable  cause  t o  s ea rch  o r  a r r e s t  wi thout  a  war ran t  

are e s s e n t i a l l y  t h e  same. S p i n e l l i  v .  United S t a t e s ,  (1969) ,  



393 U.S. 4 1 0 ,  417, 89 S.Ct. 584, 21 L ed 2d 637. The 

probable  cause  requirements  f o r  a  w a r r a n t l e s s  a r r e s t ,  i f  n o t  

more s t r i n g e n t ,  " * * * s u r e l y  cannot  be l e s s  s t r i n g e n t  t han  

where an  a r r e s t  wa r ran t  i s  ob ta ined  * * * ." Wong Sun v.  

United S t a t e s ,  (1963) ,  371 U.S. 471, 479-80, 83 S.Ct.  407, 9  

L ed 2d 4 4 1 .  Th is  Court  has  noted t h a t  " * * * when hearsay  

in format ion  forms t h e  j u s t i f i c a t i o n  f o r  a  f i n d i n g  of p robable  

cause  * * * t h e  two-pronged t e s t  s e t  o u t  i n  Agui la r  v .  

Texas, 378 U.S. 108, 1 1 4 ,  84 S.Ct. 1509, 1514, 12 L ed 2d 

723, must be a p p l i e d  and s a t i s f i e d  * * * ." S t a t e  ex re l .  

Townsend v .  D i s t r i c t  Court ,  (1975) ,  168 Mont. 357, 360-61, 

I n  i n v a l i d a t i n g  a  s e a r c h  war ran t  i n  S p i n e l l i  v .  United 

S t a t e s ,  sup ra ,  t h e  United S t a t e s  Supreme Court  a p p l i e d  t h e  

two-pronged t e s t  of Agui la r  v .  Texas, (1964) ,  378 U.S. 108,  

84 S.Ct. 1509, 1 2  L ed 2d 723, and f i r s t  cons idered  t h e  

weight  of t h e  i n f o r m a n t ' s  t i p  a p a r t  from o t h e r  a l l e g a t i o n s  

of p robable  cause:  

" *  * * Though t h e  a f f i a n t  swore t h a t  h i s  
c o n f i d a n t  was ' r e l i a b l e , '  he o f f e r e d  t h e  
m a g i s t r a t e  no reason  i n  suppor t  of t h i s  
conclusion.*  * *" S p i n e l l i ,  393 U.S. a t  416. 

I n  t h i s  c a s e  De tec t ive  Soderstrom s t a t e d  " I  have g o t t e n  

in format ion  [from t h e  informant]  t h a t  was r e l i a b l e "  and t h a t  

he had known t h e  informant  f o r  a  number of y e a r s .  De tec t ive  

Soderstrom l a t e r  t e s t i f i e d  he d i d  n o t  b e l i e v e  t h e  i n f o r m a n t ' s  

t i p  a l o n e  provided probable  cause  t o  a r r e s t ,  and t h e  S t a t e ,  

i n  a  b r i e f  t o  t h e  D i s t r i c t  Court ,  s t a t e d  t h a t  t h e  c i t i z e n  

who gave t h e  t i p s  was " * * * n o t  known t o  be a  r e l i a b l e  

informant ."  

I t  i s  t h e  second prong of t h e  Agui la r  t e s t ,  however, 

which t h e  a r r e s t  most completely f a i l e d  t o  s a t i s f y .  



" * * * The t i p  does  n o t  c o n t a i n  a  s u f f i c i e n t  
s t a t emen t  of t h e  under ly ing  c i rcumstances  from 
which t h e  informer concluded t h a t  S p i n e l l i  was 
running a  bookmaking ope ra t ion .  We a r e  n o t  
t o l d  how t h e  FBI 's  source  r ece ived  h i s  informa- 
t i o n - - i t  i s  n o t  a l l e g e d  t h a t  t h e  informant  
p e r s o n a l l y  observed S p i n e l l i  a t  work o r  t h a t  
he  had eve r  p laced  a  b e t  w i th  him. Moreover, 
i f  t h e  informant  came by t h e  in format ion  
i n d i r e c t l y ,  he d i d  n o t  exp la in  why h i s  sou rces  
w e r e  r e l i a b l e .  * * * " S p i n e l l i ,  393 U.S. a t  416. 

Here, De tec t ive  Soderstrom t e s t i f i e d  n e i t h e r  d i d  he 

himself  know how t h e  informant  acqui red  t h e  in format ion  nor 

d i d  t h e  informant  t e l l  him where he had acqui red  h i s  informa- 

t i o n .  Under such c i rcumstances ,  t h e r e  i s  no way of d e t e r -  

mining whether t h e  informant  was simply r e p e a t i n g  a  c a s u a l  

rumor o r  whether h i s  t i p  was based on pe r sona l  o b s e r v a t i o n s .  

Nor d i d  t h e  informant  d e s c r i b e  w i t h  p a r t i c u l a r i t y  t h e  

accused ' s  a c t i v i t i e s  on t h e  n i g h t  of t h e  arrest  s o  a s  t o  

permi t  co r robora t ion  of t h e  d e t a i l s  t o  g i v e  r ise  t o  t h e  

i n f e r e n c e  t h a t  t h e  informant  had gained h i s  in format ion  i n  a 

r e l i a b l e  way. I n  Draper v .  United S t a t e s ,  (1959) ,  358 U.S. 

307, 79 S.Ct. 329, 3  L ed 2d 327, t h e  informant  r e p o r t e d  t h e  

defendant  had gone t o  Chicago t h e  day b e f o r e  by t r a i n  and he 

would r e t u r n  t o  Denver by t r a i n  w i t h  t h r e e  ounces of he ro in  

on one of two s p e c i f i e d  mornings. The informant  i n  Draper 

a l s o  desc r ibed  t h e  c l o t h e s  t h e  defendant  would be  wearing 

and t h e  bag he would be  c a r r y i n g ,  and s t a t e d  t h a t  he ha- 

b i t u a l l y  "walked real f a s t " .  When t h e  p o l i c e  i n v e s t i g a t i o n  

co r robora t ed  t h e s e  d e t a i l s  they could reasonably  conclude 

t h e  informant  had pe r sona l  knowledge of d e f e n d a n t ' s  h a b i t s  

and c r i m i n a l  a c t i v i t y .  

I n  c o n t r a s t ,  t h e  informant  i n  t h i s  c a s e  s t a t e d  merely 

t h a t  t h e r e  would be  a  poker game hos ted  by Robey u p s t a i r s  a t  

t h e  Stagecoach Inn  s t a r t i n g  between 10:OO and 1 1 : O O  p.m. I t  

i s  n o t  p a r t i c u l a r l y  s u r p r i s i n g  t h a t  Robey would be  a t  t h e  



Inn  s i n c e  he owned t h e  Inn and l i v e d  u p s t a i r s .  The p o l i c e  

a r r i v e d  a t  t h e  Inn  t o o  l a t e  t o  c o r r o b o r a t e  t h e  a l l e g e d  

s t a r t i n g  t ime.  The on ly  in format ion  ga the red  i n  t h e  p o l i c e  

i n v e s t i g a t i o n  which was more i n d i c a t i v e  of a  poker game than  

merely a  p r i v a t e  p a r t y  was De tec t ive  Hark ins '  s t a t emen t  t h a t  

he became s u s p i c i o u s  when he heard what he thought  t o  be t h e  

sound of poker c h i p s  being s h u f f l e d  u p s t a i r s  as he en t e red  

t h e  ba r .  Given t h e  f a c t  t h e  door t o  t h e  u p s t a i r s  apar tment  

where defendants  w e r e  p l ay ing  c a r d s  i s  approximately 30  f e e t  

from t h e  bottom of t h e  s t a i r s ,  t h i s  evidence l o s e s  much of 

i t s  v i t a l i t y .  The weight  of t h e  poker c h i p s  test imony under 

t h e s e  c i rcumstances ,  i s  ha rd ly  enough t o  g i v e  r i s e  t o  p robable  

cause  t o  e n t e r  t h e  apar tment  and a r r e s t  defendants .  

The a c t i o n s  of t h e  a r r e s t i n g  o f f i c e r s  i n d i c a t e  they  

themselves were h igh ly  d o u b t f u l  t h e r e  was probable  cause  t o  

e n t e r  Robey's room and a r r e s t  defendants .  The o f f i c e r s  

q u i t e  c o r r e c t l y  d i d  n o t  b e l i e v e  t h e r e  was probable  cause  t o  

a r r e s t  a s  i s  evidenced by De tec t ive  Soders t rom's  tes t imony 

t h a t  he d i d  n o t  f e e l  t h e  i n fo rman t ' s  t i p  provided probable  

cause  t o  a r r e s t .  Nor d i d  t h e  a r r e s t i n g  o f f i c e r s  by t h e i r  

a c t i o n s  appear  t o  b e l i e v e  t h e r e  was probable  cause  t o  a r r e s t  

when De tec t ive  Harkins r e tu rned  t o  t h e  park ing  l o t ,  a f t e r  

having been i n  t h e  b a r  f o r  about  t e n  minutes ,  and r e l a t e d  t o  

t h e  d e t e c t i v e s  t h a t  t h e r e  were few people  i n  t h e  downs ta i r s  

b a r  a r e a ,  b u t  he had heard what he thought  t o  be t h e  sound 

of poker c h i p s  and had seen  d r i n k s  being c a r r i e d  u p s t a i r s .  

De tec t ive  Soderstrom, upon r e c e i v i n g  t h i s  in format ion ,  

merely i n s t r u c t e d  De tec t ive  Harkins t o  r e t u r n  t o  t h e  b a r  and 

a t t e m p t  t o  e n t e r  a  poker game. De tec t ive  h ark ins r e - en t e red  

t h e  b a r ,  and he remained t h e r e  i n  excess  of an hour--without 

r e p o r t i n g  any a d d i t i o n a l  obse rva t ions  t o  t h e  a r r e s t i n g  



o f f i c e r s - - i n  an unsuccess fu l  a t t empt  t o  j o i n  t h e  supposed 

c a r d  game. 

The a r r e s t i n g  o f f i c e r s  themselves,  wh i l e  s i t t i n g  i n  t h e  

parking l o t  observ ing  t h e  b a r ,  saw nothing t h a t  would add t o  

probable  cause .  The S t a t e  emphasizes t h e  o f f i c e r s '  observa- 

t i o n  of a  man who twice  moved c a r s  from t h e  f r o n t  l o t  t o  t h e  

r e a r  of t h e  bar .  Th i s ,  however, i s  ha rd ly  an a c t i o n  i n  

which poker p l a y e r s  r a t h e r  than  par ty-goers  a r e  more l i k e l y  

t o  engage. I t  appears  from t h e  evidence t h a t  t h e  o f f i c e r s  

stormed t h e  stairs t o  defendant  Robey's apar tment  and a r -  

r e s t e d  defendants  a t  1:45 a.m., n o t  because of an accumula- 

t i o n  of f a c t o r s  c r e a t i n g  probable  cause ,  b u t  merely because 

t h e  ba r  would soon c l o s e  and t h e  doors  would then  be locked.  

" *  * * mere unconfirmed susp ic ion  i s  n o t  t h e  c r i t e r i a  upon 

which probable  cause  i s  based.  Something more was needed, 

and even t h e  a g e n t s  recognized t h i s . *  * *" United S t a t e s  v .  

Jackson,  ( 6 t h  C i r .  1976) ,  533 F.2d 314, 319. 

Nor d i d  t h e  f a c t  t h e  p o l i c e  o f f i c e r s  saw gambling 

pa raphe rna l i a  and a  c a r d  game i n  p rog res s  as they e n t e r e d  

defendant  Robey's room provide  probable  cause  t o  j u s t i f y  an 

o the rwi se  i l l e g a l  a r r e s t ,  s ea rch  and s e i z u r e .  

"Thus t h e  Governiient i s  ob l iged  t o  j u s t i f y  
t h e  arrest by t h e  s e a r c h  and a t  t h e  same 
t ime t o  j u s t i f y  t h e  s e a r c h  by t h e  arrest .  
This  w i l l  n o t  do. An o f f i c e r  ga in ing  ac- 
c e s s  t o  p r i v a t e  l i v i n g  q u a r t e r s  under c o l o r  
of h i s  o f f i c e  and of t h e  law which he per-  
s o n i f i e s  must t hen  have some v a l i d  b a s i s  
i n  law f o r  t h e  i n t r u s i o n .  Any o t h e r  r u l e  
would undermine ' t h e  r i g h t  of t h e  people  t o  
be s e c u r e  i n  t h e i r  persons ,  houses ,  pape r s ,  
and e f f e c t s , '  and would o b l i t e r a t e  one of 
t h e  most fundamental d i s t i n c t i o n s  between 
our  form of government, where o f f i c e r s  a r e  
under t h e  law, and t h e  p o l i c e - s t a t e  where 
they  are t h e  law." Johnson v .  United S t a t e s ,  
(1948) ,  333 U.S. 1 0 ,  16-17, 68 S.Ct. 367, 
92 L.ed. 436. 



Thi s  Cou r t  ha s  p r e v i o u s l y  a p p l i e d  t h e  same a n a l y s i s  of 

Uni ted  S t a t e s  c o n s t i t u t i o n a l  r equ i r emen t s  i n  a  c a s e  i n v o l v i n g  

a n  i l l e g a l  e n t r y  w i t h o u t  a  s e a r c h  w a r r a n t  i n t o  a  p r i v a t e  

r e s i d e n c e  where con t raband  was d i s c o v e r e d .  

"As a n  e n t r y  i s  l awfu l  o r  un lawfu l  a t  t h e  
t i m e  i t  i s  made, t h e  subsequen t  s e a r c h  has  t h e  
same l e g a l  c h a r a c t e r  a s  t h e  e n t r y  which made it 
p o s s i b l e .  ( C i t a t i o n  o m i t t e d . )  Thus where,  a s  
h e r e ,  t h e  e n t r y  i n t o  d e f e n d a n t ' s  r e s i d e n c e  was 
un lawfu l ,  t h e  s e a r c h  was l i k e w i s e  un lawfu l  a s  it 
was t h e  p roduc t  of t h e  i l l e g a l  e n t r y .  And a  
s e a r c h  i s  l a w f u l  o r  un lawfu l  when it s t a r t s  and 
does  n o t  change t h a t  c h a r a c t e r  from i t s  s u c c e s s .  
( C i t a t i o n  o m i t t e d . )  Thus a  s e a r c h  un lawfu l  i n  
i t s  i n c e p t i o n  i s  n o t  v a l i d a t e d  by what it t u r n s  
up. ( C i t a t i o n  o m i t t e d . )  * * * " S t a t e  v .  Langan, 
(1968) ,  1 5 1  Mont. 558, 567, 445 P.2d 565. 

Because t h e r e  w a s  no p robab l e  c ause  e i t h e r  t o  s e a r c h  

w i t h o u t  a  w a r r a n t  o r  t o  ar res t  d e f e n d a n t s  w i t h o u t  a  w a r r a n t ,  

t h e  a r r e s t s  and s e i z u r e  o f  t h e  ev idence  i n c i d e n t  t o  t h e  

a r r e s t s  v i o l a t e d  t h e  Fou r th  Amendment, Uni ted  S t a t e s  Cons t i -  

t u t i o n .  Accord ing ly ,  t h e  ev idence  s e i z e d  shou ld  have been 

supp re s sed ,  and i t s  i n t r o d u c t i o n  a t  t r i a l  c o n s t i t u t e d  

r e v e r s i b l e  e r r o r .  

Absent  t h e  ev idence  i l l e g a l l y  s e i z e d ,  t h e r e  w a s  i n s u f f i -  

c i e n t  ev idence  t o  s u p p o r t  t h e  c o n v i c t i o n s .  Thus a  new t r i a l  

c anno t  be  g r a n t e d ,  and t h e  c a s e  must be  d i smi s sed .  S t a t e  v .  

Langan, sup ra .  

I n  view o f  o u r  ho ld ing ,  t h e  remain ing  s p e c i f i c a t i o n s  of  

e r r o r  need n o t  be  d i s c u s s e d  a s  t h e i r  d e t e r m i n a t i o n  would n o t  

a f f e c t  t h e  r e s u l t  i n  t h i s  c a s e .  

Reversed and d i smi s sed .  

2W-k Chief  J u s t i c e  b?@d& 

M r .  J u s t i c e  John C ,  Sheehy 
~ u s t i c e s  d i d  n o t  p a r t i c i p a t e .  i n  t h i s  

-10- c a s e .  



M r .  John Conway Harr ison d i s sen t ing :  

I d i s s e n t .  Here t h e  informant gave Detect ive Soderstrom 

' 1  t he  names of kno-m poker p laye r s ,  d e a l e r s  and l icensed  e s t a b l i s h -  

ment operators"  who were t o  l a t e r  p a r t i c i p a t e  i n  t h e  game a t  the  

Stagecoach Inn .  This  added t o  the  f a c t  t h a t  on the  same c a l l  

t h e  informant t o l d  the  po l i ce  the game was on f o r  t h a t  n i g h t ,  

p lus  the  a r r i v a l  of the c a r s  a t  the  inn  and t h e  l a t e r  sound of 

poker ch ips  coming from the  second f l o o r ,  a l l  a r e  i n  my opinion 

s u f f i c i e n t  cause t o  s u s t a i n  the  convic t ions  . 
I n  Draper v.  United S t a t e s  (1959), 358 U.S. 307, 313, 

79 S.Ct. 329, 3  L ed 2d 327, 332, the  Court speaking t o  whether 

t h e r e  was probable cause noted: 

"* * * Probable cause e x i s t s  where ' t h e  f a c t s ,  and 
circumstances wi th in  [ the  a r r e s t i n g  o f f i c e r s  ' ] 
knowledge and of which they had reasonable t r u s t -  
worthy information [ a r e ]  s u f f i c i e n t  i n  themselves 
t o  warrant a  man of reasonable cau t ion  i n  the  
b e l i e f  t h a t '  an of fense  has been o r  i s  being com- 
mit ted."  

I would a f f i r m  t h e  convic t ions .  


