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M r .  J u s t i c e  Gene B .  Daly de l ivered  t h e  Opinion of the  Court: 

The S t a t e  of Montana br ings  t h i s  appeal  pursuant t o  

sec t ion  95-2403, K.C.M. 1947, from the  order  of the  D i s t r i c t  

Court, H i l l  County, g ran t ing  defendant ' s  motion t o  suppress 

evidence se ized  i n  t h e  search of h i s  home under a search  warrant .  

On August 27 ,  1976, Paula Kirchgas ler  ( informant) went 

t o  the  Havre po l i ce  department t o  f i l e  a complaint concerning 

an a s s a u l t  a g a i n s t  he r  t h a t  occurred the  previous n i g h t .  The 

a l l eged  a s s a i l a n t  was a t h i r d  p a r t y ,  no t  the  present  defendant.  

During t h e  course of quest ioning concerning the  a s s a u l t  t h e  

informant revealed information concerning drug use and possession 

by c e r t a i n  Havre r e s i d e n t s .  This quest ioning was undertaken by 

O f f i c e r  Stremcha of t h e  Havre po l i ce  department. As a r e s u l t  

of t h i s  d iscuss ion  and t h e  information revealed by t h e  informant,  

an a p p l i c a t i o n  f o r  a search warrant was prepared seeking author iza-  

t i o n  t o  search  a residence occupied by defendant.  

O f f i c e r  Stremcha and the  informant went before  J u s t i c e  of 

Peace S ta l l cop .  A t  t h i s  time J u s t i c e  of Peace S t a l l c o p  requested 

c e r t a i n  a d d i t i o n s  be made t o  the  a p p l i c a t i o n  f o r  the  search  

warrant pe r t a in ing  t o  the  a l l eged  of fense .  He placed t h e  informant 

and O f f i c e r  Stremcha under oa th  and asked them i f  the  s ta tements  

included i n  the  app l i ca t ion  were t r u e  and conducted no f u r t h e r  

examination i n t o  the  s ta tements  a l l eged ly  made by t h e  informant and 

made no inqui ry  a s  t o  h e r  i d e n t i t y  o r  the  b a s i s  f o r  h e r  claim. 

The search  warrant was issued and t h e  search  was conducted by 

Havre po l i ce .  Drugs were recovered and defendant was a r r e s t e d .  

An Information was f i l e d  on August 30, 1976, charging defendant with 

cr iminal  possession of dangerous drugs with i n t e n t  t o  s e l l  i n  

v i o l a t i o n  of s e c t i o n  54-133.1, R.C.M. 1947. 



On January 24, 1977, a motion t o  suppress evidence was 

f i l e d  on behal f  of defendant and hearing was he ld  before  Hon. 

B.  W.  Thomas on February 16,  1977. On A p r i l  5 ,  1977 ,  t h e  c o u r t  

granted the  motion t o  suppress.  There was no showing t h a t  anv 

examination was made of the  informant before  the  i s su ing  j u s t i c e  

of peace on mat ters  which would r e l a t e  t o  h e r  r e l i a b i l i t y  o r  

c r e d i b i l i t y .  

The s i n g l e  i s s u e  on appeal i s  whether t h e  D i s t r i c t  Court 

properly granted defendant 's  motion t o  suppress.  

The i n s t a n t  case involves the  two pronged t e s t  a s  s e t  out  

i n  Aguilar  v. Texas, (1964), 378 U.S. 108, 84 S.Ct. 1509, 12 L ed 2d 

723 and S p i n e l l i  v .  United S t a t e s ,  (1969), 393 U.S. 410, 89 S.Ct. 

584, 21 L ed 2d 637. I n  h i s  memorandum t o  the  order  suppressing 

t h e  evidence,  Judge Thomas he ld  t h a t  t h e  a p p l i c a t i o n  met t h e  

f i r s t  t e s t  of Aguilar  and S p i n e l l i  i n  t h a t  t h e  a f f i d a v i t  contained 

"some of t h e  underlying circumstances from which the  informant con- 

cluded t h a t  t h e  n a r c o t i c s  were where [ s l h e  claimed they were." 

However, the  a f f i d a v i t  d id  no t  meet the  second t e s t  i n  t h a t  i t  

d id  n o t  con ta in  s u f f i c i e n t  f a c t s  from which a judge could "assess  

t h e  c r e d i b i l i t y  of the  informant o r  t h e  r e l i a b i l i t y  of h e r  in-  

formation.' '  

Although the  informant appeared personal ly before  J u s t i c e  

of Peace S t a l l c o p ,  no information was con t r ibu ted  toward t h e  

determinat ion of probable cause,  o the r  than t h a t  contained i n  t h e  

a f f i d a v i t  of O f f i c e r  Stremcha. The record c l e a r l y  e s t a b l i s h e s  

t h a t  the  only information before  t h e  j u s t i c e  of peace was t h a t  

contained i n  t h e  s ta tement  of f a c t s  given by O f f i c e r  Stremcha i n  

h i s  a f f i d a v i t  i n  support  of the  search warrant .  Our inqui ry  must 

the re fo re  be l imi ted  t o  the  four  corners  of t h e  a f f i d a v i t .  

P e t i t i o n  of Gray, (1970), 155 Mont. 510, 473 P.2d 532; S t a t e  v .  

Bent ly,  (1970), 156 Mont. 129, 477 P.2d 345. 



It cannot be d isputed  t h a t  hearsay information may be 

considered t o  e s t a b l i s h  probable cause.  S t a t e  v.  Paulson, (1975), 

167 Mont. 310, 538 P.2d 339; Draper v.  United S t a t e s ,  (1959), 358 

U.S. 307, 79 S.Ct. 329, 3 L ed 2d 327. But when k a r s a y  informa- 

t i o n  forms t h e  j u s t i f i c a t i o n  f o r  a f inding  of probable cause and 

t h e  issuance of a search warrant ,  t h e  two pronged t e s t  s e t  out  

i n  Aguilar  must be appl ied  and s a t i s f i e d :  

"* * * t he  magis t ra te  must be informed of [ f i r s t ]  
some of t h e  underlying circumstances from which t h e  
informant concluded t h a t  t h e  n a r c o t i c s  were where 
he claimed they were, a n d a n d ]  some of t h e  under- 
ly ing  circumstances from/the o f f i c e r  concluded t h a t  
t h e  informant * * * was ' c r e d i b l e '  o r  h i s  information 
' r e l i a b l e '  ." 378 U.S. 114. 

I n  the  i n s t a n t  case  the  f i r s t  p a r t  of t h e  t e s t  i s  no t  

a t  i s s u e ;  however, the  second p a r t  i s  a t  i s sue .  The second p a r t  

of t h e  Agui l a r -Sp ine l l i  t e s t  mandates t h a t  t h e  ex i s t ence  of 

probable cause be es t ab l i shed  only through a c red ib le  informant 

wi th  r e l i a b l e  information. The magis t ra te  must be informed of 

some underlying circumstances which demonstrate t h a t  c r e d i b i l i t y  

o r  r e l i a b i l i t y .  The a f f i d a v i t  must s e t  f o r t h  t h e  underlying 

circumstances necessary t o  enable t h e  magis t ra te  independently 

t o  judge t h e  v a l i d i t y  of t h e  informant 's  conclusion and t h e  

a f f i a n t  must support  h i s  c laim t h a t  t h e  informant was c r e d i b l e  

o r  h i s  information r e l i a b l e .  Aguilar v. Texas, supra;  S p i n e l l i  

v. United S t a t e s ,  supra;  United S t a t e s  v.  Goldstein,  (9 th  C i r .  

The a f f i d a v i t  of O f f i c e r  Stremcha, who was no t  present  

on August 23, 1976, when t h e  informant a l l e g e d l y  entered  defendant 's  

residence and saw the  contraband drugs,  was based on information 

suppl ied  by informant. I n  the  i n s t a n t  case a f f i a n t  s t a t e s  t h a t  

he be l i eves  the  informant i s  r e l i a b l e  based on the  candor of h e r  

s ta tements  and the  d e t a i l e d  knowledge of defendant and defenda n t  ' s 



res idence ,  which h e r  s ta tements  contained. There were no f a c t s  

s t a t e d  t o  show informant was known t o  t h e  o f f i c e r ,  o r  t h a t  t h e  

o f f i c e r  had had any pas t  o r  s u f f i c i e n t  dea l ings  with informant 

upon which t o  base a b e l i e f  t h a t  t h e  information was r e l i a b l e  o r  

t r u t h f u l .  Nor does t h i s  Court have any s tatement  of  cor robora t ive  

f a c t s  known o r  discovered. Here, no f a c t s  whatever a r e  given,  only 

a f f i a n t ' s  u l t ima te  conclusions t h a t  he beljwes informant was 

r e l i a b l e .  The second p a r t  of the  Agui la-Spine l l i  t e s t  cannot 

be s a t i s f i e d  with s ta tements  which a r e  a t  b e s t  conclusory.  S t a t e  

ex r e l .  Townsend v.  D i s t r i c t  Court, (1975), 168 Mont. 357, 361, 

The S t a t e  attempted t o  b o l s t e r  the  a p p l i c a t i o n  f o r  search 

warrant by a personal  appearance of the  informant before  t h e  j u s t i c e  

of peace. I n  S t a t e  v.  Thomson, (1976), 169 Mont. 158, 162, 545 

t h i s  Court he ld  t h a t  o r a l  testimony from an informant 

could be used t o  t e s t  h i s  r e l i a b i l i t y  where the  a f f i d a v i t  was o the r -  

wise s u f f i c i e n t  t o  e s t a b l i s h  probable cause.  I n  t h i s  case ,  no 

t e s t  f o r  r e l i a b i l i t y  was made. No e f f o r t  was made by the  j u s t i c e  

of peace t o  inqu i re  i n t o  f a c t s  beyond the  s ta tements  appearing 

i n  t h e  a p p l i c a t i o n .  The following testimony during the  hear ing  on 

the  motion t o  suppress evidence revea l s  J u s t i c e  of Peace s t a l l c o p ' s  

s ta tements:  

"A.  [ I ]  asked them, [Stremcha and informant] ,  
ques t ions  concerning the  s ta tements  t h a t  were 
made i n  the  a p p l i c a t i o n  f o r  the  search  warrant t o  
determine whether o r  no t  they knew what was i n  
the  a p p l i c a t i o n  and t h a t  they were w i l l i n g  t o  
swear t h a t  t h e  s ta tements  i n  t h e  a p p l i c a t i o n  were 
the  t r u t h .  

"Q. I n  quest ioning the  informant and M r .  Stremcha, 
d id  you seek any information out  s i d e  of the  face  
of the  document t o  f i n d  probable cause? A .  No. 
I merely inquired t o  the  mat ters  s e t  f o r t h  i n  the  
app l i ca t ion .  



"Q. Do you r e c a l l  any s p e c i f i c  ques t ions  t h a t  you 
asked h e r  r e l a t i v e  t o  the substance of the app l i ca -  
t i o n  and the  f a c t s  t h a t  were s e t  f o r t h ?  A .  N o .  
I don ' t  r e c a l l  s p e c i f i c  questions. ' '  

Nei ther  the  a p p l i c a t i o n  nor the  ques t ions  asked by J u s t i c e  

of Peace S t a l l c o p  s a t i s f y  the  requirements f o r  e s t a b l i s h i n g  

j u s t i f i a b l e  r e l i a n c e  on t h e  s ta tements  of informant. No evidence 

was o f fe red  t h a t  i n  the p a s t  she had given accura te  information 

of c r iminal  a c t i v i t y .  No evidence was presented by t h e  po l i ce  

which would i n d i c a t e  t h a t  the  information suppl ied was accura te .  

No at tempt  was made t o  e s t a b l i s h  t h e  informant a s  an upstanding 

o r  be l i evab le  c i t i z e n .  I n  t h i s  case ,  we a r e  dea l ing  with t h e  

r u l e s  p e r t a i n i n g  t o  a mere "informant", no t  a "ci t izen-informant"  . 
This  d i s t i n c t i o n  i s  c l e a r l y  s e t  f o r t h  by t h e  Ca l i fo rn ia  c o u r t  i n  

People v.  Smith, (1976), 132 Cal.Rptr. 397, 553 P.2d 557, 560: 

" ' A  "cit izen-informant" i s  a c i t i z e n  who purpor ts  
t o  be t h e  v ic t im of o r  t o  have been t h e  witness of a 
crime who i s  motivated by good c i t i z e n s h i p  and a c t s  
openly i n  a i d  of law enforcement. * * * It i s  reasonable 
f o r  po l i ce  o f f i c e r s  t o  a c t  upon t h e  r e p o r t s  of such an 
observer of c r imina l  a c t i v i t y .  * * * A "ci t izen-informant"  
i s  d i s t ingu i shed  from a mere informer who g ives  a t i p  t o  
law enforcement o f f i c e r s  t h a t  a person i s  engaged i n  
t h e  course of c r imina l  conduct. * * * Thus, experienced 
s t o o l  pigeons o r  persons c r imina l ly  involved o r  disposed 
a r e  n o t  regarded a s  "cit izen-informants" because they 
a r e  genera l ly  motivated by something o t h e r  than good 
c i t i z e n s h i p .  * * *' * * * The des ignat ion  ' c i t i z e n -  
informant'  i s  j u s t  a s  conclusionary a s  the des ignat ion  
' re l iab le- informant . '  I n  e i t h e r  case t h e  conclusion must 
be supported by f a c t s  s t a t e d  i n  the  a f f i d a v i t . "  553 P.2d 
560. 

See Aguilar  v. Texas supra.  

The record he re  r evea l s  t h e  informant c l e a r l y  d i d  n o t  

q u a l i f y  a s  a "cit izen-informant" . F i r s t ,  t h e  a f f i a n t  p o l i c e  o f f i c e r  

had had p r i o r  contac t  wi th  informant, bu t  d i d  no t  advise J u s t i c e  

of Peace S t a l l c o p  of t h i s  f a c t .  Second, t h e  informant had con tac t  

with t h e  Havre po l i ce  department and t h e  county a t t o r n e y ' s  o f f i c e  



on more than ten  occasions p r i o r  t o  August 27, 1976. Third,  

informant was a convicted fe lon a t  the  time the  app l ica t ion  was 

made and believed the  police were aware of t h a t  f a c t .  Fourth, 

three  felony charges had been made agains t  informant p r io r  t o  

August 27, 1976. 

The record before Jus t i ce  of Peace Sta l lcop contained 

nothing by which he could independently judge the  r e l i a b i l i t y  

of the  information. The D i s t r i c t  Court held the  e s s e n t i a l  f a c t s  

were not  present before J u s t i c e  of Peace Sta l lcop and the 

appl ica t ion was therefore  i n su f f i c i en t  t o  j u s t i f y  the issuance 

of a search warrant. We agree. 

The judgment of the D i s t r i c t  Court i s  affirmed. 

,' J u s t i c e  

We Concur: 

Chief J u s t i c e  

u J w & d  M*U 
Hon. Alf e B. Coate, D i s t r i c t  
Judge, s k d n g  with the Court. 


