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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

The S t a t e  of  Montana appea l s  from an  o r d e r  of t h e  

~ i s t r i c t  Court ,  G l a c i e r  County, suppress ing  a l l  evidence 

ob ta ined  i n  t h e  s e a r c h  of  an automobile opera ted  by Benoi 

Schu l t z  and occupied by Timothy Schoenda l le r .  The S t a t e  

f u r t h e r  appea l s  from t h e  o r d e r  of t h e  D i s t r i c t  Court  d i s -  

miss ing  c r i m i n a l  charges  a g a i n s t  Schoenda l le r .  

On t h e  evening of  February 4 ,  1977, a t  approximately 

8 : 5 5  p.m., two on-duty Cut Bank c i t y  p o l i c e  o f f i c e r s ,  r i d i n g  

t o g e t h e r  i n  t h e i r  p a t r o l  c a r ,  observed two v e h i c l e s  stopped 

i n  t h e  l a n e s  of t r a f f i c  on a  s t r e e t  i n  t h e  C i t y  of Cut Bank. 

The o f f i c e r s  d i r e c t e d  t h e  v e h i c l e s  t o  t h e  s i d e  of t h e  road 

and approached t h e  d r i v e r s .  One of t h e  v e h i c l e s  was d r i v e n  

by Schu l t z ,  accompanied by Schoendal ler  and a  female j u v e n i l e .  

O f f i c e r  LaBane t o l d  Schu l t z  t h e  v e h i c l e s  were stopped 

f o r  v i o l a t i n g  a  Cut Bank c i t y  o rd inance  which p r o h i b i t e d  

"s topping  i n  t h e  middle of t h e  s t r e e t "  t o  t a l k .  While 

s t and ing  bes ide  t h e  open d r i v e r ' s  window of t h e  Schu l t z  

v e h i c l e ,  O f f i c e r  LaBane d e t e c t e d  t h e  odor of mari juana and 

incense .  Based on t h i s  d e t e c t i o n  t h e  o f f i c e r  d i r e c t e d  t h e  

occupants  t o  e x i t  t h e  automobile and e n t e r  t h e  r e a r  s e a t  of 

t h e  p o l i c e  p a t r o l  c a r .  O f f i c e r  LaBane then  reques ted  O f f i c e r  

Babb t o  p l a c e  h i s  head i n  t h e  window of t h e  Schu l t z  auto-  

mobile t o  s e e  i f  he could d e t e c t  t h e  odor of mari juana.  

Upon o b t a i n i n g  O f f i c e r  Babb's conf i rmat ion  t h a t  he t o o  

d e t e c t e d  t h e  odor of mar i juana ,  O f f i c e r  LaBane reques ted  

S c h u l t z ' s  permiss ion t o  s e a r c h  t h e  automobile.  When permis- 

s i o n  was den ied ,  O f f i c e r  LaBane proceeded t o  s ea rch  t h e  

automobile.  Marijuana,  m e l l a r i l  p i l l s  and drug smoking 

pa raphe rna l i a  were found i n  t h e  r e a r  s e a t  of t h e  automobile.  



A hash i sh  p i p e  was found on t h e  f l o o r  b e s i d e  t h e  f r o n t  

passenger  s e a t .  O f f i c e r  LaBane r e t u r n e d  t o  h i s  p a t r o l  c a r  

and formal ly  a r r e s t e d  t h e  de fendan t s  and female j u v e n i l e ,  

based upon t h e  evidence c o n f i s c a t e d  i n  h i s  search .  A 

wrecker was d i spa t ched  t o  p i ck  up t h e  c a r  and it was impounded 

a t  t h e  p o l i c e  s t a t i o n .  Upon a r r i v a l  a t  t h e  p o l i c e  s t a t i o n ,  

O f f i c e r  Babb conducted a  body s e a r c h  of defendants  which 

d i s c l o s e d  a "whi te  rock" mari juana p i p e  found i n  t h e  p a n t s  

pocket  of Schoenda l le r .  

On February 8, 1977, defendants  were charged i n  j u s t i c e  

c o u r t ,  G l a c i e r  County, f o r  t h e  misdemeanor crime of c r i m i n a l  

pos ses s ion  of  dangerous drugs .  The D i s t r i c t  Court  subse- 

quen t ly  g ran ted  t h e  S t a t e  l e a v e  t o  f i l e  In format ions  charg ing  

defendants .  On February,  23, 1977, t h e  G l a c i e r  County 

a t t o r n e y  f i l e d  Informat ions  charg ing  defendants  w i t h  t h e  

cr ime of c r i m i n a l  pos ses s ion  of  dangerous drugs  ( a  q u a n t i t y  

of mari juana weighing less than  60  g rams) ,  a  misdemeanor i n  

v i o l a t i o n  of s e c t i o n  54-133, R.C.M. 1947. Defendants e n t e r e d  

p l e a s  of  n o t  g u i l t y  and e n t e r e d  motions t o  suppress  a l l  

evidence ob ta ined  by t h e  p o l i c e  w i thou t  a  s ea rch  war ran t .  

The causes  were conso l ida t ed  f o r  t h e  purpose of hea r ing  t h e  

motions t o  suppress .  

On A p r i l  6 ,  1977, t h e  D i s t r i c t  Court  conducted a  hea r ing  

on t h e  motions t o  suppress .  B r i e f s  i n  suppor t  of and i n  

o p p o s i t i o n  t o  t h e  motions t o  suppress  were submit ted t o  t h e  

D i s t r i c t  Court .  On J u l y  11, 1977, t h e  D i s t r i c t  Court  i s s u e d  

i t s  f i n d i n g s  of f a c t ,  conc lus ions  of law and o rde r  g r a n t i n g  

S c h u l t z ' s  motion t o  suppress  on t h e  grounds:  

" *  * * The s e i z i n g  o f f i c e r ,  by h i s  tes t imony and 
conduct ,  d i d  n o t  have r ea sonab le  cause  t o  b e l i e v e  
t h e  c o n t e n t s  of t h e  automobile offended a g a i n s t  
t h e  l a w .  Therefore ,  p robable  cause  s u f f i c i e n t  
f o r  a sea rch ,  s e p a r a t e  from probable  cause  f o r  
an  arrest ,  d i d  n o t  e x i s t . "  



On t h e  same day, t h e  D i s t r i c t  Court  i s s u e d  i t s  f i n d i n g s  of 

f a c t ,  conc lus ions  of  l a w  and o r d e r  g r a n t i n g  Schoenda l l e r ' s  

motion t o  suppress  and motion t o  d i smis s  on t h e  same grounds 

and added: 

" *  * * To b r i n g  a  charge  a g a i n s t  t h e  defendant  
h e r e i n ,  more than  mere presence  i n  t h e  p l a c e  
where a  s ea rch  i s  made wi thout  f u r t h e r  proof of 
p robable  cause  i s  i n s u f f i c i e n t  t o  j u s t i f y  an  
a r r e s t .  " 

The S t a t e  raises two i s s u e s  f o r  review: 

1. Whether a  p o l i c e  o f f i c e r ' s  d e t e c t i o n  of t h e  odor of 

mari juana emanating from i n s i d e  an automobile i s  s u f f i c i e n t  

p robable  cause  f o r  t h e  w a r r a n t l e s s  s e a r c h  of t h e  automobile 

and t h e  subsequent  a r r e s t  of t h e  occupants  on t h e  b a s i s  of 

evidence s e i z e d  i n  t h e  s ea rch?  

2 .  Whether t h e  presence  of Schoenda l le r  i n  t h e  auto-  

mobile c o n s t i t u t e d  s u f f i c i e n t  probable  cause  f o r  (1) h i s  

a r r e s t  on t h e  b a s i s  of evidence s e i z e d  i n  t h e  w a r r a n t l e s s  

s e a r c h  of t h e  automobile and ( 2 )  t h e  subsequent  s e a r c h  of 

h i s  person a t  t h e  p o l i c e  s t a t i o n  and t h e  s e i z u r e  of evidence? 

The law of s e a r c h  and s e i z u r e  i s  c o d i f i e d  as Chapter  7 ,  

T i t l e  95, Revised Codes of Montana. S e c t i o n  95-701, R.C.M. 

1947, s p e c i f i c a l l y  p rov ides :  

"Searches  and seizures--when au tho r i zed .  A 
s e a r c h  of a  person ,  o b j e c t  o r  p l a c e  may be made 
and in s t rumen t s ,  a r t i c l e s  o r  t h i n g s  may be 
s e i z e d  i n  accordance w i t h  t h e  p r o v i s i o n s  of 
t h i s  chap te r  when t h e  s e a r c h  i s  made: 

" ( a )  A s  an  i n c i d e n t  t o  a  l awfu l  a r r e s t .  

" ( b )  With t h e  consen t  of t h e  accused o r  
of any o t h e r  person who i s  l a w f u l l y  i n  pos- 
s e s s i o n  of t h e  o b j e c t  o r  p l a c e  t o  be  searched ,  
o r  who i s  be l i eved  upon r ea sonab le  cause  t o  be i n  
such l awfu l  posses s ion  by t h e  person making 
t h e  search .  

" (c) By t h e  a u t h o r i t y  of a  s ea rch  
war ran t .  

" (d )  Under t h e  a u t h o r i t y  and w i t h i n  
t h e  scope of a  r i g h t  of l awfu l  i n s p e c t i o n  
g ran ted  by law." 



The f a c t s  of  t h e  p r e s e n t  c a s e  demonstra te  a  c l e a r  absence of  

e i t h e r  s e a r c h  and s e i z u r e  i n c i d e n t  t o  a  l awfu l  a r r e s t ,  

consen t  o r  s e a r c h  pu r suan t  t o  a  v a l i d  s e a r c h  war ran t .  Thus, 

t h e  q u e s t i o n  becomes whether t h e  i n s t a n t  s e a r c h  and s e i z u r e  

i s  au tho r i zed  under subparagraph ( d ) ,  " * * * w i t h i n  t h e  

scope of  a  r i g h t  of l awfu l  i n s p e c t i o n  g ran ted  by law." 

The United S t a t e s  Supreme Court  long ago announced t h e  

r u l e  of law a p p l i c a b l e  t o  t h e  w a r r a n t l e s s  s ea rch  and s e i z u r e  

of  an  automobile:  

"On reason  and a u t h o r i t y  t h e  t r u e  r u l e  
i s  t h a t  i f  t h e  s e a r c h  and s e i z u r e  w i thou t  a 
war ran t  are made upon probable  cause ,  t h a t  
i s ,  upon a  b e l i e f ,  reasonably  a r i s i n g  o u t  of 
c i rcumstances  known t o  t h e  s e i z i n g  o f f i c e r ,  
t h a t  an  automobile o r  o t h e r  v e h i c l e  c o n t a i n s  
t h a t  which by l a w  i s  s u b j e c t  t o  s e i z u r e  and 
d e s t r u c t i o n ,  t h e  s e a r c h  and s e i z u r e  are v a l i d .  
The Four th  Amendment i s  t o  be  cons t rued  i n  
t h e  l i g h t  of what w a s  deemed an  unreasonable  
s e a r c h  and s e i z u r e  when i t  was adopted,  and 
i n  a manner which w i l l  conserve p u b l i c  
i n t e r e s t s  as w e l l  a s  t h e  i n t e r e s t s  and 
r i g h t s  of i n d i v i d u a l  c i t i z e n s .  

" *  * * I n  c a s e s  where t h e  s e c u r i n g  of a  
war ran t  i s  reasonably  p r a c t i c a b l e ,  it must be 
used,  and when p rope r ly  supported by a f f i d a v i t  
and i s s u e d  a f t e r  j u d i c i a l  approval  p r o t e c t s  t h e  
s e i z i n g  o f f i c e r  a g a i n s t  a s u i t  f o r  damages. I n  
c a s e s  where s e i z u r e  i s  imposs ib le  excep t  w i thou t  
war ran t ,  t h e  s e i z i n g  o f f i c e r  a c t s  un lawful ly  and 
a t  h i s  p e r i l  u n l e s s  he can show t h e  c o u r t  p robable  
cause." C a r r o l l  v.  United S t a t e s ,  (1925) ,  267 
U.S. 132, 149,  156,  45 S.Ct. 280, 69 L.Ed. 543, 
549, 552. 

C a r r o l l  and i t s  progeny c l e a r l y  d i s t i n g u i s h  t h e  r i g h t  

t o  s e a r c h  an  automobile and seize evidence from t h e  r i g h t  t o  

a r r e s t :  

" *  * * The r i g h t  t o  s ea rch  and t h e  v a l i d i t y  
of  t h e  s e i z u r e  are n o t  dependent on t h e  r i g h t  t o  
a r r e s t .  They are dependent on t h e  r ea sonab le  cause  
t h e  s e i z i n g  o f f i c e r  has  f o r  b e l i e f  t h a t  t h e  con- 
t e n t s  of t h e  automobile o f fend  a g a i n s t  t h e  law." 
267 U.S. 158, 159. 



See a l s o :  Chambers v .  Maroney, (1970) ,  399 U.S. 42, 90 

S.Ct. 1975, 26 L ed 2d 419; Coolidge v. New Hampshire, 

(1971) ,  403 U.S. 443, 91 S.Ct. 2022, 29 L ed 2d 564. 

W e  f i n d  no e r r o r  i n  t h e  p o l i c e  o f f i c e r ' s  i n i t i a l  d e t e n t i o n  

of defendants .  Schu l t z  was i n  v i o l a t i o n  of a  Cut Bank c i t y  

o rd inance  when he stopped h i s  v e h i c l e  i n  t h e  s t r e e t  f o r  t h e  

purpose of convers ing w i t h  t h e  d r i v e r  of ano the r  v e h i c l e ,  

s i m i l a r l y  blocking t h e  s t r e e t .  The c r u c i a l  q u e s t i o n  i s  

whether t h e  o f f i c e r ' s  d e t e c t i o n  of t h e  o l d  odor of i ncense  

and mari juana smoked sometime i n  t h e  p a s t  emanating from 

t h e  automobile i s  s u f f i c i e n t  p robable  cause  f o r  O f f i c e r  

LaBanels e n t r y  i n t o  t h e  automobile,  l a c k i n g  any ex igen t  

c i rcumstances ,  f o r  t h e  w a r r a n t l e s s  s e a r c h  of t h e  automobile 

and t h e  subsequent  a r r e s t  of t h e  occupants  on t h e  b a s i s  of 

evidence s e i z e d  i n  t h e  s ea rch .  

I n  S t a t e  v.  Spielmann, Chr i s tenson ,  (1973) ,  163 Mont. 

199,  205, 516 P.2d 617, t h i s  Court  c i t e d  w i t h  approval  t h e  

fo l lowing  d e f i n i t i o n  of  p robable  cause:  

"One need n o t  have evidence which would j u s t i f y  
conv ic t ion ;  p robable  cause  e x i s t s  i f  t h e  f a c t s  
and c i rcumstances  known t o  t h e  o f f i c e r  would 
war ran t  a  p rudent  man i n  b e l i e v i n g  t h a t  t h e  
o f f e n s e  has  been o r  i s  being committed. On t h e  
o t h e r  hand, p robable  cause  means more than  a  
b a r e  susp ic ion ,  t h e  l i n e  between mere susp i -  
c i o n  and probable  cause  'must be  drawn by an 
a c t  of  judgment formed i n  t h e  l i g h t  of t h e  
p a r t i c u l a r  s i t u a t i o n  and wi th  account  t aken  
of a l l  t h e  c i r cums tances . ' "  United S t a t e s  v.  
Thompson, (3 rd  C i r .  1970) ,  420 F.2d 536, 539. 

The S t a t e  has  c i t e d  some border  p a t r o l  c a s e s  which 

invo lve  smoke and burning mari juana b u t  t h e s e  a r e  e a s i l y  

d i s t i n g u i s h a b l e  by v i r t u e  of t h e  c i rcumstances  e x i s t i n g  a t  

n a t i o n a l  bo rde r s  i n  t e r m s  of n a t i o n a l  s e l f - p r o t e c t i o n .  ~ u t  

t h o s e  l a w f u l l y  w i t h i n  t h e  count ry ,  e n t i t l e d  t o  use  t h e  

p u b l i c  highways, have a r i g h t  t o  f r e e  passage wi thou t  

i n t e r r u p t i o n  o r  s e a r c h  u n l e s s  a  competent o f f i c i a l  au tho r i zed  

t o  s ea rch  has  probable  cause  f o r  b e l i e v i n g  t h a t  v e h i c l e s  a r e  



c a r r y i n g  contraband o r  i l l e g a l  merchandise. C a r r o l l  v .  

United S t a t e s ,  supra .  The border  p a t r o l  c a s e s  a r e  n o t  pe r suas ive  

when a p p l i e d  t o  t h e  f a c t s  of t h e  p r e s e n t  c a s e  i n  l i g h t  of 

r i g h t  t o  p r ivacy  and s e a r c h  and s e i z u r e  p r o t e c t i o n s  guaranteed 

by t h e  United S t a t e s  C o n s t i t u t i o n  and t h e  1972 Montana 

C o n s t i t u t i o n .  

Add i t i ona l  c a s e  a u t h o r i t y  c i t e d  by t h e  S t a t e  i nvo lves  

w a r r a n t l e s s  s ea rches  conducted a f t e r  i n v e s t i g a t o r y  o f f i c i a l s  

under d i f f e r e n t  c i rcumstances  d e t e c t e d  t h e  odor of p r e s e n t l y  

burning mari juana.  Here, O f f i c e r  LaBane t e s t i f i e d  a t  t h e  

suppress ion  hear ing :  "I asked f o r  M r .  S c h u l t z ' s  d r i v e r ' s  

l i c e n s e  and a t  t h e  same t ime I smel led a  s t r o n g  odor of 

mari juana i n  t h e  c a r  a long  w i t h  t h a t  of some incense  o r  

something, and * * * ." O f f i c e r  LaBane f u r t h e r  t e s t i f i e d  

t h a t  a l though  mari juana has  a  very  d i s t i n c t i v e  odor ,  he 

could n o t  de te rmine  whether defendants  were smoking mari juana 

when t h e  p o l i c e  o f f i c e r s  came upon them o r  whether mari juana 

had been smoked i n  t h e  automobile w i t h i n  t h e  prev ious  hour 

o r  more. O f f i c e r  LaBane d i d  ag ree  t h a t  t h e  mere odor of 

mari juana might l i n g e r  i n  an  automobile f o r  more than  a  day. 

The p o l i c e  conducted t h e i r  w a r r a n t l e s s  s e a r c h  on t h e  

b a s i s  of " *  * * a s t r o n g  odor of mari juana i n  t h e  c a r  a long  

w i t h  t h a t  of some incense  o r  something* * * "  and l a c k i n g  any 

e x i g e n t  c i rcumstances ,  such pe rcep t ion  f a l l s  c l o s e r  t o  t h e  

realm of  b a r e  s u s p i c i o n  than  probable  cause .  W e  do n o t  deny 

p o l i c e  o f f i c e r s  t h e  r i g h t  t o  r e l y  on t h e i r  s ense  of s m e l l  t o  

conf i rm t h e i r  obse rva t ions .  However, t o  hold  t h a t  an odor 

a lone ,  a b s e n t  evidence of v i s i b l e  c o n t e n t s ,  i s  deemed equi-  

v a l e n t  t o  p l a i n  view might  very  e a s i l y  mis lead  o f f i c e r s  i n t o  

f r u i t l e s s  i nvas ions  of p r ivacy  where t h e r e  i s  no contraband.  



There i s  ve ry  l i t t l e  d i s p u t e  concerning t h e  a p p l i c a b l e  

law i n  t h i s  m a t t e r .  However, c l o s e  q u e s t i o n  p r e s e n t s  i t s e l f  

on t h e  f a c t s  involved.  Again, t h i s  Court  i s  faced  w i t h  a 

c o l d  r eco rd ,  wh i l e  t h e  D i s t r i c t  Court  heard t h e  evidence and 

had t h e  oppor tun i ty  t o  observe  t h e  demeanor and conduct of 

each wi tness .  A s  a  r e s u l t  t h e  law i n s t r u c t s  t h i s  Court  t h a t  

t h e  D i s t r i c t  C o u r t ' s  judgment comes t o  u s  w i t h  a presumption 

of c o r r e c t n e s s  and t h e  S t a t e  h e r e  must overcome t h i s  presumption 

by a preponderance of  t h e  evidence.  This  burden has  n o t  been 

met. 

Therefore  we must conclude t h e  p o l i c e  o f f i c e r s  d i d  n o t  

have s u f f i c i e n t  p robable  cause  t o  s e a r c h  t h e  automobile 

d r i v e n  by Schu l t z .  Evidence u n c o n s t i t u t i o n a l l y  s e i zed  

du r ing  t h e  s ea rch  was p rope r ly  suppressed by t h e  D i s t r i c t  

Court .  S ince  t h e  subsequent  a r r e s t  of Schoenda l le r  and t h e  

s e a r c h  of h i s  person was t h e  f r u i t  of t h e  unlawful s e a r c h  

and s e i z u r e ,  t h e  D i s t r i c t  Court  p rope r ly  suppressed evidence 

s e i z e d  from Schoenda l le r  and p rope r ly  g ran ted  Schoenda l l e r ' s  

motion t o  d i smiss .  

The o r d e r s  of  t h e  D i s t r i c t  Court  g r a n t i n g  d e f e n d a n t ' s  

motions t o  suppress  and Schoenda l l e r ' s  motion t o  d i smis s  a r e  

a f f i rmed.  

/ 

J u s t i c e  

We Concur: 

Chief J u s t i c g  
4 
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Hon.' L. Cf; Gulbrandson, D i s t r i c t  
Judge,  s i t t i n g  i n  t h e  vacan t  s e a t  
of t h e  Court .  



M r .  J u s t i c e  John C .  Harrison dissent ing:  

I d i ssen t .  This Court has twice i n  the recent pas t  d e a l t  

with cases considering whether the  odor of marihuana cons t i t u t e s  

probable cause fo r  a r r e s t  and search. S t a t e  v. Hull,  (1971), 

158 Mont. 6,  487 P.2d 1314; S t a t e  v. Bennett, (1972), 158 Mont. 

496, 493 P.2d 1077. While i n  Hull the  o f f i c e r s  had been no t i f i ed  

t h a t  a pot party was i n  progress,  a f a c t  not  present i n  the  

i n s t an t  case ,  one of the control l ing fac tors  i n  t h i s  Court 's  

affirming the conviction was the aroma of burning o r  burnt 

marihuana emanating from the residence. There, l i k e  here ,  no 

marihuana o r  hashish was v i s i b l e  when the  o f f i ce r s  went i n t o  

the home. 

I n  Bennett, the  o f f i c e r s  smelled the marihuana when they 

entered the  apartment bui ld ing,  and before going ups t a i r s  t o  the 

apartment occupied by the  defendants. While - Hull and Bennett 

d i f f e r  fac tua l ly  from the i n s t an t  case,  I bel ieve  they have u n t i l  

now stood f o r  the proposition tha t  the odor of burning o r  burnt 

marihuana gives o f f i c e r s  probable cause t o  search and a r r e s t .  

Cal i fornia ,  i n  an opium case,  found s u f f i c i e n t  cause t o  

search and a r r e s t  i n  People v. Bock Leung Chew, (1956), 142 Cal. 

App.2d 400, 298 P.2d 118. Also Cal i fornia ,  i n  a case where 

the  smell of marihuana odors came from a ho te l  room, the  cour t  

upheld a conviction. Vaillancourt v. Superior Court fo r  County of 

Placer ,  273 Cal.App.2d 791, 78 Cal i f .  Rptr. 615 (1969). 

I n  Arizona the court  allowed the search of ax automobile 

trunk from which a "very faint1 '  odor of marihuana was detected.  

S t a t e  v. Zamora, (1977), 114 Ariz. 75, 559 P.2d 195, 197. This 

case ,  l i k e  the  one before us ,  was an automobile case and I would 

adhere t o  the ru l e  es tabl ished there ,  t ha t :  



"* * * The odor of marijuana i s  i n  i t s e l f  
enough t o  provide probable cause t o  i n i t i a t e  
a search.  * * * Nor i s  t h e r e  any requirement 
t h a t  i t  be a s t rong odor. 11 

Pol ice  o f f i c e r s  have t o  use no t  only good judgment 

i n  handl ing cases  of t h i s  type ,  but  must r e l y  much on t h e i r  

t h r e e  senses  - s i g h t ,  smell  and hearing.  To l i m i t  them t o  

s i g h t  and hear ing ,  and no t  smell  w i l l ,  i n  my opinion,  make t h e i r  

d i f f i c u l t  t a s k  even more d i f f i c u l t .  

I would overru le  the  D i s t r i c t  Court and r e i n s t a t e  the  

S t a t e ' s  c r iminal  charge.  


