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M r .  Chief J u s t i c e  Frank I.  Haswell d e l i v e r e d  t h e  op in ion  
of t h e  Court .  

Defendant Duncan Peder McKenzie, J r . ,  was convic ted  of 

t h e  crimes of  d e l i b e r a t e  homicide and aggravated kidnapping 

by ju ry  v e r d i c t  i n  t h e  D i s t r i c t  Court  of Cascade County and 

t h e r e a f t e r  was sentenced t o  dea th .  The conv ic t ion  and 

sen tence  were a f f i rmed on appea l  by t h i s  Court .  S t a t e  v.  

McKenzie, (1976) ,  Mont. , 557 P.2d 1023, 33 St.Rep. 

1043. 

The rea f t e r  , t h e  United S t a t e s  Supreme Court  g ran t ed  

c e r t i o r a r i ,  vaca ted  t h i s  C o u r t ' s  judgment and remanded t h e  

cause  t o  u s  f o r  f u r t h e r  c o n s i d e r a t i o n  i n  l i g h t  of P a t t e r s o n  

v.  New York, (1977) ,  432 U . S .  197, 97 S.Ct. 2319, 53 L Ed 2d 

281. This  op in ion  c o n s t i t u t e s  t h e  judgment of t h i s  Court  

fo l lowing  remand. 

The v i c t i m  i n  t h i s  c a s e  was Lana Harding, a  23 yea r  o l d  

r u r a l  school  t eache r  i n  Pondera County, Montana. On Tuesday 

morning, January 2 2 ,  1974, she  f a i l e d  t o  appear  a t  school .  

A t  t h e  Pioneer  School t eacherage  where she  l i v e d ,  t h e  bed 

was found i n  a  d i s h e v e l l e d  cond i t i on .  The s h e r i f f  of Pondera 

County was c a l l e d  and o f f i c e r s  w e r e  d i spa t ched  t o  t h e  s choo l ,  

a r r i v i n g  t h e r e  mid-morning. 

I n v e s t i g a t i o n  t h a t  day revea led :  (1) A r ed  t e n n i s  shoe 

belonging t o  Lana Barding j u s t  o u t s i d e  t h e  school ;  ( 2 )  a 

drag  t r a i l  from the teacherage  t o  a  nearby road;  ( 3 )  blood 

near  t h e  end of t h e  d rag  t r a i l  ( l a t e r  i d e n t i f i e d  a s  Lana ' s  

type  and Rh f a c t o r ) ;  and ( 4 )  a  wr i s twatch  belonging t o  Lana 

i n  t h e  same a r e a  a s  t h e  blood.  Lana Harding was l a s t  seen  

i n  Conrad, Montana, some 13  m i l e s  from t h e  teacherage ,  on 

Monday, January 21, a t  about  5:00 p.m. 



Defendant  had r e c e n t l y  moved i n t o  t h e  community and was 

working f o r  t h e  K & K Wholesale Seed Co. l o c a t e d  approx i -  

mate ly  t h r e e  m i l e s  from t h e  P ioneer  School  t e ache rage .  A 

day o r  s o  b e f o r e  January  21, he  made ar rangements  t o  buy a 

1948 b l a c k  Dodge p ickup ,  r e c o g n i z a b l e  t o  most i n h a b i t a n t s  of  

t h e  a r e a  because  it had belonged t o  one  l o c a l  owner f o r  a  

long  p e r i o d  o f  t i m e .  On January  21, d e f e n d a n t  had worked on 

t h e  p ickup a f t e r  work. H e  was s e e n  l e a v i n g  K & K Wholesale 

Seed Co. a t  ap2roximate ly  6:45 p.m., heading toward h i s  

p l a c e  of  r e s i d e n c e  ( n o t  f a r  from t h e  t e a c h e r a g e )  i n  t h e  

b l a c k  pickup.  The p ickup  was s e e n  a b o u t  7:00 p.m. a b o u t  a  

m i l e  from t h e  t e ache rage .  

Approximately an  hour l a t e r ,  around 8:00 p.m., de f endan t  

knocked on t h e  door  o f  t h e  Pearson  farm r e s i d e n c e ,  l o c a t e d  

a c r o s s  t h e  road  from t h e  t e ache rage .  H e  a sked  f o r  a s s i s t a n c e  

i n  s t a r t i n g  h i s  p ickup.  I t  was l a t e r  de termined t h e  p ickup  

was parked i n  t h e  road a t  a  p o i n t  where t h e  d r a g  t r a i l  ended 

and where t h e  b lood and watch w e r e  found t h e  fo l l owing  day.  

A t  t h e  Pearson  r e s i d e n c e  de f endan t  asked d i r e c t i o n s  t o  h i s  

own r e s i d e n c e  and c a l l e d  h i s  w i f e  t o  s ay  he  was coming home. 

Don Pearson  p u l l e d  t h e  p ickup ,  g o t  it s t a r t e d ,  and no ted  

de f en dan t  d i d  n o t  d r i v e  on toward h i s  p l a c e  of  r e s i d e n c e .  

S h o r t l y  t h e r e a f t e r ,  t h e  p ickup was s een  be ing  d r i v e n  toward 

t h e  d r i l l  s i t e  where Lana ' s  body was found t h e  fo l l owing  

day.  

H e r  body was found c l o t h e d  o n l y  i n  a s h i r t ,  swea t e r  and 

b r a .  I t  was draped ove r  t h e  tongue of  a  g r a i n  d r i l l .  She 

had been s e v e r e l y  b e a t e n  abou t  t h e  head and body. The 

f o r e n s i c  p a t h o l o g i s t  who examined t h e  body t e s t i f i e d  t h e  

d e a t h  blow had been d e l i v e r e d  t o  t h e  head and l a i d  open t h e  

r i g h t  s i d e .  A r o p e  was t i e d  around h e r  neck; t h e r e  was 



evidence she  had been s t r a n g l e d ;  however, p r e s s u r e  had been 

r e l e a s e d  s o  she  d i d  n o t  d i e  of s t r a n g u l a t i o n .  A c o i l  of 

w i r e  was entangled i n  h e r  h a i r ,  l a t e r  shown t o  have come 

from a  r o l l  of w i r e  found i n  t h e  back of d e f e n d a n t ' s  pickup.  

During t h e  s e a r c h  f o r  t h e  body and t h e  i n v e s t i g a t i o n  of  

t h e  homicide, t h r e e  a d d i t i o n a l  i t e m s  were found: (1) A p a i r  

of g loves ,  worn by defendant  a t  work, were found i n  a  f i e l d  

n o t  f a r  from where t h e  body was d i scovered  w i t h  human blood 

on them; (2) overshoes  wi th  Lana 's  t ype  blood and b r a i n  

t i s s u e  on them were found about  a  q u a r t e r  of  a  m i l e  away, 

and impress ions  from t h e  s o l e s  matched t h e  h e e l s  of boots  

l a t e r  taken from de fendan t ' s  home; and ( 3 )  Lana ' s  pu r se  was 

found near  t h e  p l a c e  where t h e  overshoes  were recovered.  

A s  a  r e s u l t  of  t h e  i n v e s t i g a t i o n  by t h e  s h e r i f f  and h i s  

d e p u t i e s ,  t h e  county a t t o r n e y ,  on Tuesday a f t e rnoon ,  January 

22, f i l e d  a  complaint  charg ing  defendant  w i th  a s s a u l t  b e f o r e  

t h e  j u s t i c e  of t h e  peace.  The county a t t o r n e y  a l s o  ob ta ined  

a  war ran t  f o r  t h e  a r r e s t  of defendant  and a  s ea rch  war ran t .  

Defendant was t h e r e a f t e r  a r r e s t e d  a t  h i s  home. The 

b lack  Dodge pickup was s e i z e d  and impounded. Human blood 

was found i n  t h e  bed of t h e  pickup and on t h e  s p r i n g s ;  t h e  

back end of t h e  pickup had been r e c e n t l y  sprayed wi th  b l ack  

p a i n t ;  t h e  spray  p a i n t  was l a t e r  i d e n t i f i e d  by F B I  e x p e r t s  

a s  i d e n t i c a l  t o  a  p a i n t  brand named "Weekend" which was n o t  

a v a i l a b l e  i n  t h e  Conrad, Pondera County, a r e a .  A can of t h e  

b lack  spray  p a i n t  w a s  found i n  t h e  cab  of t h e  pickup,  and 

another  was l a t e r  found a t  d e f e n d a n t ' s  home. 

The fo l lowing  i t ems  w e r e  found i n  t h e  back of t h e  

pickup: (1) A c o i l  of w i r e ,  l a t e r  i d e n t i f i e d  a s  having been 

t h e  sou rce  of t h e  w i r e  found i n  t h e  v i c t i m ' s  h a i r ;  ( 2 )  an 

exhaus t  manifold t h a t  had been pa in t ed  b lack ;  and ( 3 )  human 



blood of t h e  same type  and Rh f a c t o r  a s  Lana ' s  and b r a i n  and 

c o r t i c a l  t i s s u e  were found on t h e  manifold .  D r .  John P f a f f ,  

who examined t h e  v i c t i m ' s  body and t h e  manifold ,  t e s t i f i e d  

t h a t  t h e  manifold could have i n f l i c t e d  t h e  f a t a l  blow. 

A t  t h e  d r i l l  s i t e  where t h e  body was l o c a t e d ,  a p i e c e  

of b r a s s  from a  wate r  pump was found. The p r i o r  owner of 

t h e  Dodge pickup t e s t i f i e d  t h i s  p i e c e  of b r a s s  w a s  i n  t h e  

back of t h e  pickup when defendant  took posses s ion  of  t h e  

pickup on January 19. 

Seve ra l  co-workers a t  t h e  K & K Wholesale Seed Co. 

t e s t i f i e d  a t  t r i a l  t h a t  defendant  had s a i d  on January 21 

t h a t  he broke i n  every new v e h i c l e  by engaging i n  s exua l  

i n t e r c o u r s e  i n  each newly acqui red  v e h i c l e .  Seve ra l  days  

be fo re  defendant  had remarked t h a t  he had had i n t e r c o u r s e  

wi th  count ry  school  t e a c h e r s ;  t h a t  they w e r e  na ive ,  he could 

t each  them, and they were easy t o  g e t .  

Defendant appealed from t h e  judgment of conv ic t ion  and 

sen tence  imposed. W e  a f f i rmed.  S t a t e  v .  McKenzie, supra .  

The United S t a t e s  Supreme Court ,  on c e r t i o r a r i ,  vaca ted  t h i s  

C o u r t ' s  judgment and remanded t h e  cause  t o  u s  f o r  f u r t h e r  

c o n s i d e r a t i o n  i n  t h e  l i g h t  of  P a t t e r s o n  v .  N e w  York, supra .  

We have recons idered  t h e  e n t i r e  c a s e ,  n o t  only  i n  t h e  

l i g h t  of P a t t e r s o n ,  b u t  a l s o  on a l l  i s s u e s  r a i s e d  i n  t h e  

o r i g i n a l  appea l  t o  t h i s  Court .  This  op in ion  c o n s t i t u t e s  

t h i s  C o u r t ' s  judgment i n  t h e  e n t i r e  c a s e  fo l lowing  remand. 

I n  t h e  i n t e r e s t  of ano rde r ly  p r e s e n t a t i o n  of t h e  spec i -  

f i c a t i o n s  of e r r o r  r a i s e d  by defendant ,  w e  r eo rgan ize  and 

p r e s e n t  them i n s o f a r  a s  p o s s i b l e  i n  ch rono log ica l  sequence. 

~ l t h o u g h  t h e r e  i s  some o v e r l a p ,  t h e  i s s u e s  on appea l  g e n e r a l l y  

f a l l  i n t o  f o u r  c a t e g o r i e s :  (1) Those r e l a t i n g  t o  p r e t r i a l  

proceedings;  ( 2 )  t h o s e  involv ing  t h e  t r i a l  i t s e l f ;  ( 3 )  



i s s u e s  involv ing  p o s t - t r i a l  proceedings ,  i nc lud ing  b u t  n o t  

l i m i t e d  t o ,  impos i t ion  of t h e  dea th  sen tence ;  and ( 4 )  i s s u e s  

f o r  r e c o n s i d e r a t i o n  a s  remanded from t h e  United S t a t e s  

Supreme Court  . 
Defendant ' s  s p e c i f i c a t i o n s  of e r r o r  on appea l  a r e :  

1. The i s suance  and execut ion  of t h e  a r r e s t  and sea rch  

war ran ts  wi thout  p robable  cause ,  i nc lud ing  a l l  c la ims  of 

e r r o r  f lowing therefrom.  

2 .  E r r o r s  r e l a t i n g  t o  t h e  D i s t r i c t  C o u r t ' s  r e f u s a l  t o  

p e r ~ n i t  defendant  t o  change h i s  p l e a  and en fo rce  a  p l e a  

barga in .  

3 .  Denial  of d e f e n d a n t ' s  motions f o r  s u b s t i t u t i o n  of 

t h e  t r i a l  judge. 

4 .  Pe rmi t t i ng  t h e  f i l i n g  of amended Informat ions  

a g a i n s t  t h e  defendant  and m a t t e r s  r e l a t i n g  t h e r e t o .  

5. Denial  of a  speedy t r i a l  t o  defendant .  

6 .  Denial  of de fendan t ' s  motions f o r  a  p r o t e c t i v e  

o rde r  and t h e  c o n s t i t u t i o n a l i t y  of Montana s t a t u t e s  r e l a t i n g  

t h e r e t o .  

7 .  Denying defendant  t h e  r i g h t  t o  v o i r  d i r e  t h e  ju ry  

on l e g a l  concepts  r e l a t i n g  t o  d e f e n d a n t ' s  mental  s t a t e .  

8 .  Pe rmi t t i ng  t h e  S t a t e  t o  endorse  58 a d d i t i o n a l  

w i tnes ses  on t h e  amended Informat ion on t h e  f i r s t  day of 

t r i a l .  

9 .  F a i l u r e  of t h e  S t a t e  t o  t imely  f u r n i s h  defendant  

wi th  s t a t emen t s  of i t s  wi tnes ses .  

1 0 .  Improperly admi t t i ng  i n  evidence numerous S t a t e ' s  

e x h i b i t s  and denying admission i n  evidence c e r t a i n  proposed 

e x h i b i t s  of de fendan t ' s .  

11. Improperly i n s t r u c t i n g  t h e  ju ry .  

12.  Improper ju ry  v e r d i c t  forms. 



13. Pe rmi t t i ng  audience record ing  of t h e  S t a t e ' s  

c l o s i n g  argument t o  t h e  ju ry .  

1 4 .  Undue i n t e r f e r e n c e  and p a r t i s a n  a t t i t u d e  by t h e  

t r i a l  c o u r t  p revent ing  an  o r d e r l y  and proper  p r e s e n t a t i o n  of 

t h e  ca se .  

15.  I n s u f f i c i e n c y  of t h e  evidence t o  suppor t  t h e  

v e r d i c t .  

16.  Denial  of d e f e n d a n t ' s  motion f o r  a  new t r i a l .  

17. E r r o r s  i n  t h e  c o u r t ' s  " f i n d i n g s ,  conc lus ions ,  

s en t ence  and o rde r "  r e s u l t i n g  i n  t h e  impos i t ion  of t h e  d e a t h  

sen tence .  

18. On remand from t h e  United S t a t e s  Supreme Cour t ,  

t h e  i s s u e  i s  whether t h e  t r i a l  c o u r t ' s  i n s t r u c t i o n s  improperly 

s h i f t e d  t h e  burden of proof of d e f e n d a n t ' s  s t a t e  of mind, an  

e s s e n t i a l  element of t h e  cr imes charged,  t o  defendant  i n  

v i o l a t i o n  of due process  under t h e  f e d e r a l  and s t a t e  c o n s t i -  

t u t i o n s .  

I n  connec t ion  wi th  t h e  f i r s t  i s s u e  above, defendant  

contends:  The a r r e s t  and sea rch  war ran t s  were n o t  i s s u e d  

upon probable  cause  i n  v i o l a t i o n  of United S t a t e s  and Montana 

c o n s t i t u t i o n a l  requirements ;  t h e  f a c t s  suppor t ing  probable  

cause  were n o t  made under o a t h  o r  a f f i r m a t i o n  and reduced t o  

w r i t i n g  i n  v i o l a t i o n  of Montana c o n s t i t u t i o n a l  requirements ;  

t h e  s ea rch  war ran t  was e i t h e r  i s sued  a s  o r  conver ted i n t o  a  

p r o h i b i t e d  g e n e r a l  s ea rch  war ran t ;  s e c t i o n  95-1806( f ) ,  

R.C.M. 1 9 4 7 ,  i s  u n c o n s t i t u t i o n a l  under t h e  United S t a t e s  and 

Montana C o n s t i t u t i o n s ;  by reason  thereof  S t a t e ' s  e x h i b i t s  

17,  18 ,  20, 2 1 ,  22, 2 6 ,  27, 31, 32, 33, 34, 35, 39 through 

52, 83 through 100,  and s u b l e t t e r e d  e x h i b i t s  bear ing  any of 

t h e s e  numbers a r e  i nadmis s ib l e  a s  t h e  produc ts  of an unlawful 

s ea rch  and s e i z u r e ;  and de fendan t ' s  motions t o  suppress  and 

o b j e c t i o n s  t o  t h e s e  e x h i b i t s  should have been g ran ted .  



W e  d i s a g r e e  w i t h  d e f e n d a n t ' s  c o n t e n t i o n  t h e r e  was no 

p robab le  cause  f o r  t h e  a r r e s t  o r  s e a r c h  wa r r an t .  Th is  Cour t  

i n  S t a t e  ex  r e l .  G a r r i s  v .  Wilson, ( 1973 ) ,  162 Mont. 256, 

511 P.2d 15 ,  cons idered  f e d e r a l  c a s e  law and t h e  long  s t a n d i n g  

r u l e  i n  t h i s  j u r i s d i c t i o n  on p robab le  cause  f o r  a r r e s t  and 

s e a r c h  w a r r a n t s  no t i ng :  

"'We r e a c h  t h i s  d e c i s i o n  by a p p l i c a t i o n  of t h e  - - -  
fo l l owing  s t anda rds :  on ly  a  p r o b a b i l i t y  of - 
c r i m i n a l  conduc t  need be  shown.'" -- 

Far  more was shown h e r e .  See: S t a t e  v .  T r o g l i a ,  ( 1971 ) ,  

157 Mont. 22, 482 P.2d 143; S p i n e l l i  v .  United S t a t e s ,  

(1969) ,  393 U.S. 410, 89 S . C t .  584, 21 L.Ed.2d 637. 

Defendant a r g u e s  t h e  s e a r c h  w a r r a n t s  must f a l l  on t h e  

b a s i s  o f  f a i l u r e  on t h e  p a r t  of t h e  county  a t t o r n e y  t o  swear 

o r  a f f i r m  and reduce  t h e  tes t imony t o  w r i t i n g .  H e  rel ies on 

S t a t e  ex  r e l .  Townsend v. Dis t r i c t  Cour t ,  ( 1975 ) ,  168 Mont. 

357, 543 P.2d 193; and P e t i t i o n  of  Gray, (19701, 155 Mont. 

510, 473 P.2d 532. W e  f i n d  n e i t h e r  c a s e  f a c t u a l l y  a p p l i c a b l e  

he r e .  

A r t i c l e  11, S e c t i o n  11, 1972 Montana C o n s t i t u t i o n ,  

p rov ides  : 

" *  * * No w a r r a n t  t o  s e a r c h  any p l a c e ,  o r  s e i z e  
any person  o r  t h i n g  s h a l l  i s s u e  * * * wi thou t  
p robab le  c a u s e ,  suppor ted  by o a t h  o r  a f f i rma-  
t i o n  reduced t o  w r i t i n g . "  

I n  Townsend no th ing  was reduced t o  w r i t i n g .  Here, t h e r e  i s  

an  a f f i d a v i t  s igned  by t h e  county a t t o r n e y  and made a  p a r t  

of bo th  wa r r an t s .  A t  a  l a te r  d a t e ,  de f endan t  a rgues  t h e  

j u s t i c e  o f  t h e  peace  f a i l e d  t o  f o l l o w  t h e  r i t u a l s  of t h e  

swearing.  County At to rney  Nelson l a t e r  t e s t i f i e d  he asked 

t h e  j u s t i c e  of t h e  peace  " i f  he  was sworn." 

Defendant  a rgues  t h e  county a t t o r n e y  made t h e  a f f i d a v i t  

on ly  on f a c t s  ob t a ined  from J e r r y  Hoover, a  deputy  s h e r i f f  

of Pondera County, who had been a t  t h e  s cene  of t h e  crime a s  



p a r t  of t h e  i n v e s t i g a t i n g  team. This  i s  n o t  a  t r u e  p i c t u r e  

of what took p l a c e  b e f o r e  J u s t i c e  of t h e  Peace Wolfe a t  t h e  

t ime t h e  county a t t o r n e y  gave t h e  a f f i d a v i t  and ob ta ined  t h e  

war ran ts .  

On September 30, 1974, a  hear ing  on t h e  d e f e n d a n t ' s  

motion t o  suppress  was he ld  be fo re  Judge Robert  J.  Nelson. 

T e s t i f y i n g  were S h e r i f f  Hamrnermeister, h i s  deputy J e r r y  

Hoover, J u s t i c e  of  t h e  Peace Robert Wolfe and County At torney 

David H.  Nelson. The arguments of d e f e n d a n t ' s  counse l  were 

d i r e c t e d  t o  t h e  l a c k  of p robable  cause  f o r  t h e  i s suance  of 

t h e  war ran ts .  

A summary of t h e  test imony shows J u s t i c e  of t h e  Peace 

Wolfe t e s t i f i e d  he cus tomar i ly  swears a l l  w i tnes ses  though 

he d i d  n o t  r e c a l l  swearing i n  t h e  county a t t o r n e y ,  he con- 

s ide red  him sworn. Deputy Hoover t e s t i f i e d  he came i n t o  town 

about  4:30 p.m. on January 22, 1974, w i th  d i r e c t i o n s  t o  go 

t o  t h e  county a t t o r n e y ' s  o f f i c e ;  t h a t  he helped t h e  county 

a t t o r n e y  p repa re  t h e  a f f i d a v i t  and he then  went b e f o r e  

J u s t i c e  of t h e  Peace Wolfe and gave sworn tes t imony i n  

suppor t  of  t h e  i s suance  of t h e  war ran t s .  County At torney 

Nelson t e s t i f i e d  he  had been a t  t h e  scene  wi th  t h e  s h e r i f f  

and h i s  d e p u t i e s  du r ing  t h e  a f t e rnoon  and j u s t  p r i o r  t o  h i s  

coming t o  town t o  g e t  t h e  war ran t s  i s sued .  A t  t h e  hea r ing ,  

he s a i d  i n  answer t o  a  q u e s t i o n  a s  t o  what knowledge he had 

of t h e  f a c t s :  

"A.  Well,  w i thou t  looking a t  t h e  a f f i d a v i t  
now--I t h i n k  t h e  f i r s t  paragraph o r  two i s  my 
s t a t emen t  a s  t o  what I determined,  t h a t  she  
w a s  miss ing and may have been t h e  v i c t i m  of 
f o u l  p l ay  b u t  of  what n a t u r e  w e  d i d n ' t  know a t  
t h e  p a r t i c u l a r  t i m e ,  and t h a t  she  r e s i d e d  a t  
t h e  teacherage ."  

I n  a d d i t i o n ,  t h e  county a t t o r n e y  examined Deputy Hoover 

b e f o r e  t h e  j u s t i c e  of t h e  peace a s  t o  f a c t s  he l ea rned  



dur ing  t h e  i n v e s t i g a t i o n .  Here, u n l i k e  Gray, t h e r e  was, i n  

e f f e c t ,  sworn test imony by t h e  county a t t o r n e y  and deputy 

s h e r i f f  i n  a d d i t i o n  t o  t h e  a f f i d a v i t ,  and t h e  combination 

thereof  e s t a b l i s h e d  probable  cause .  The f a c t  t h a t  defendant  

had been parked a t  t h e  roads ide  near  t h e  school  t h e  n i g h t  

be fo re  had been e s t a b l i s h e d  by t h e  Pearsons ,  who a s s i s t e d  

defendant  i n  g e t t i n g  t h e  t r u c k  moved. I t  was t h e r e  t h e  

v i c t i m ' s  watch was found i n  a pool of blood by t h e  i n v e s t i -  

g a t i n g  o f f i c e r s  be fo re  going t o  town t o  g e t  t h e  war ran ts .  

See: Lindley v .  S t a t e ,  (1956) ,  Okl.Cr.,  2 9 4  P.2d 851. 

Th i s ,  i n  ou r  op in ion  i s  a  s u f f i c i e n t  showing of p robable  

cause  t o  i s s u e  t h e  war ran t s .  

Defendant n e x t  a t t a c k s  t h e  s p e c i f i c i t y  of t h e  s e a r c h  

war ran t ,  a l l e g i n g  t h a t  under t h e  s e a r c h  war ran t  i s s u e d ,  a  

b l a n k e t  s e i z u r e  r e s u l t e d .  Examination of t h e  war ran t  i n d i -  

c a t e s  t h a t  bo th  t h e  house and t h e  v e h i c l e  were t o  be searched.  

Though an e r r o r  on t h e  v i n t a g e  of t h e  b l ack  Dodge pickup 

(1950 i n s t e a d  of 1948) appeared,  t h a t  i s  of l i t t l e  s i g n i -  

f i cance .  S t a t e  ex re l .  Flournoy v .  Wren, (1972) ,  108 ~ r i z .  

356, 498 P.2d 4 4 4 .  A l l  p a r t i e s  knew t h e  pickup involved.  

A l l  t h a t  i s  needed t o  m e e t  t h e  requirements  of s p e c i f i c i t y  

i s  t h a t  t h e  o f f i c e r  w i t h  r ea sonab le  e f f o r t ,  can  a s c e r t a i n  

t h e  automobile in tended  t o  be  searched ,  and i t s  owner, i f  

p o s s i b l e .  Wangrow v .  United S t a t e s ,  ( 8 t h  C i r .  1968) ,  399 

F.2d 106. Defendant c i t e s  c a s e  a u t h o r i t y  t h a t  some seven 

c r i t e r i a  are needed f o r  i d e n t i f i c a t i o n  of a  motor veh ic le - -  

owner, make, model, y e a r ,  c o l o r ,  motor number and l i c e n s e  

number. Here, t h e  a f f i d a v i t  f o r  t h e  s e a r c h  war ran t  answers 

f i v e  of t h e  seven l i s t e d  c r i t e r i a  and it was s u f f i c i e n t l y  

s p e c i f i c .  Wilkerson v .  Commonwealth, (1923) ,  2 0 0  Ky. 399, 

255 S.W. 76; Hat ley v .  S t a t e ,  (1941) ,  72 0kl .Cr .  69, 113 

P.2d 396. 



Defendant ' s  argument t h a t  t h e  i t ems  s e i z e d  were n o t  

covered by t h e  language "any o t h e r  contraband a r t i c l e s 1 '  i s  

wi thout  m e r i t .  The language used comes w i t h i n  t h e  r u l e  of 

S t a t e  v .  Quigg,  (1970) ,  155 Mont. 1 1 9 ,  467 P.2d 692, where 

we he ld  t h a t  i t e m s  o t h e r  than  those  s p e c i f i c a l l y  desc r ibed  

i n  t h e  s e a r c h  war ran t  may be se i zed  a s  long a s  a  r ea sonab le  

r e l a t i o n s h i p  i s  demonstrated between t h e  s ea rch  au tho r i zed  

i n  t h e  war ran t  and s e i z u r e  of t h e  i t e m s  n o t  s p e c i f i c a l l y  

desc r ibed  t h e r e i n .  

Next we cons ide r  t h e  c o n s t i t u t i o n a l i t y  of s e c t i o n  95- 

1 8 0 6 ( f ) ,  R.C.M. 1947, which s t a t e s :  

"The burden of proving t h a t  t h e  s e a r c h  and s e i z u r e  
were unlawful s h a l l  be on t h e  defendant . "  

W e  f i n d  no m e r i t  i n  d e f e n d a n t ' s  con ten t ion  t h i s  subsec- 

t i o n  i s  u n c o n s t i t u t i o n a l .  W e  no t e  defendant  c i t e s  no 

a u t h o r i t y  f o r  h i s  p o s i t i o n  and t h e r e f o r e  f a i l s  t o  overcome 

t h e  presumption of c o n s t i t u t i o n a l i t y .  United S t a t e s  v .  

Keleher,  (1924) ,  55 App.D.C. 132,  2  F.2d 934, r e l i e d  upon by 

defendant ,  i s  n o t  a p p l i c a b l e  t o  t h e  f a c t s  he re .  W e  no t e  

t h a t  Montana's s t a t u t e  s e c t i o n  95-1806 ( f )  , R.C.M. 1947, i s  

p a t t e r n e d  a f t e r  Chapter  38, 8114-12(b),  I11.Code of Criminal  

Procedure,  which s t a t e s  i n  p a r t :  

" *  * * The judge s h a l l  r e c e i v e  evidence on any 
i s s u e  of f a c t  necessary  t o  determine t h e  motion 
and t h e  burden of proving t h a t  t h e  s e a r c h  and 
s e i z u r e  were unlawful  s h a l l  be on t h e  defendant  
* * * . ' I  

Here, such a  hear ing  was he ld  by t h e  t r i a l  c o u r t ,  and de- 

f endan t  f a i l e d  i n  h i s  e f f o r t .  People v .  Normant, ( 1 9 7 5 ) ,  2 5  

111.App.3d 536, 323 N.E.2d 553; S t a t e  v .  T r i t z ,  (1974) ,  164 

Mont. 344, 522 P.2d 603. 

Defendant nex t  s p e c i f i e s  r e v e r s i b l e  e r r o r  a r i s i n g  o u t  

of an  a l l e g e d  " p l e a  ba rga in" ,  an  a l l e g e d  breach thereof  by 

t h e  S t a t e ,  a  r e f u s a l  by t h e  Dis t r ic t  Court  t o  s p e c i f i c a l l y  



en fo rce  t h e  terms t h e r e o f ,  and a  r e f u s a l  by t h e  D i s t r i c t  

Court  t o  permi t  t h e  defendant  t o  withdraw h i s  p r i o r  p l e a  and 

s u b s t i t u t e  a  p l e a  of g u i l t y  i n  conformity w i t h  t h e  a l l e g e d  

p l e a  barga in .  

I n  subs tance  t h e  defendant  contends t h a t  a  v a l i d  and 

binding agreement was made on December 2 2 ,  1974, between t h e  

prosecu tor  and de fense  counse l ,  s u b j e c t  t o  approva l  by t h e  

t r i a l  judge, t h a t  defendant  would plead g u i l t y  t o  d e l i b e r a t e  

homicide and aggravated a s s a u l t  and would r e c e i v e  s en t ences  

of 50 y e a r s  and 20  y e a r s  r e s p e c t i v e l y  t o  be served concur- 

r e n t l y .  Defendant c la ims  t h a t  on t h e  fo l lowing  day counse l  

met w i th  t h e  t r i a l  judge, who wi th  some r e l u c t a n c e ,  agreed 

t o  a l l  a s p e c t s  thereof  ( excep t  t h a t  he f e l t  he could on ly  

g i v e  one 50 year  s en t ence  f o r  both  c r imes)  and se t  December 

30 a s  t h e  d a t e  f o r  change of p l e a  and e n t r y  of judgment i n  

accordance wi th  t h e  agreement. A s  a r e s u l t ,  according t o  

defendant ,  defense  counse l  agreed t o  e x p l a i n  what problems 

they  foresaw i n  t h e  p rosecu t ion  of t h e  S t a t e ' s  c a s e  and what 

t h e  de fense  p o s i t i o n  would have been had t h e  c a s e  gone t o  

t r i a l ,  a l l  t o  c o u n t e r a c t  a n t i c i p a t e d  p u b l i c  r e a c t i o n  by t h e  

s h e r i f f  and t h e  fami ly  of t h e  v i c t im .  

On December 2 8  t h e  p rosecu to r  advised  de fense  counse l  

they  would n o t  perform t h e i r  p a r t  of t h e  p l e a  ba rga in  agree-  

ment, according t o  de fense  counsel .  On December 30 t h e  

D i s t r i c t  Court  denied d e f e n d a n t ' s  motion t o  withdraw h i s  

p l e a  and r e fused  t o  en fo rce  t h e  a l l e g e d  p l e a  barga in ing  

agreement. 

The S t a t e ,  on t h e  o t h e r  hand, d e n i e s  t h a t  any p l e a  bar-  

ga in ing  agreement was en t e red  i n t o  on December 2 2 ,  o r  a t  any 

o t h e r  t ime.  The S t a t e  contends  t h e  i n i t i a t i o n  and impetus 

f o r  t h e  p l e a  barga in ing  d i s c u s s i o n s  came from t h e  defendant ;  



t h a t  throughout t h e  d i s c u s s i o n s  t h e  S t a t e  c o n s i s t e n t l y  took 

t h e  p o s i t i o n  t h a t  no p l e a  ba rga in  could be en t e red  i n t o  

wi thout  t h e  consen t  of t h e  v i c t i m ' s  fami ly  and t h e  s h e r i f f ;  

and t h a t  t h e  on ly  r ea son  t h e  S t a t e  agreed t o  meet w i th  t h e  

t r i a l  judge and de fense  counse l  on December 2 3  was t h a t  t h e  

p rosecu t ion  was unable  t o  t r a v e l  some 4 0 0  m i l e s  t o  see t h e  

v i c t i m ' s  fami ly  u n t i l  December 26 .  Because no consen t  could 

be ob ta ined  from t h e  v i c t i m ' s  fami ly ,  no f u r t h e r  p l e a  bar-  

ga in ing  d i s c u s s i o n s  were he ld .  The S t a t e  a s s e r t s  any 

g r a t u i t o u s  in format ion  t h a t  defense  counse l  be l i eved  they 

had imparted t o  t h e  S t a t e  was e i t h e r  a l r e a d y  known t o  t h e  

S t a t e  o r  of no s i g n i f i c a n c e  t o  t h e  p r o s e c u t i o n ' s  case. 

This  i s s u e  t u r n s  on t h e  e x i s t e n c e  of t h e  a l l e g e d  p l e a  

barga in ing  agreement. The t r i a l  judge accepted t h e  S t a t e ' s  

v e r s i o n  of t h e  s i t u a t i o n  and r e fused  t o  en fo rce  t h e  a l l e g e d  

agreement contended f o r  by defendants .  We l i k e w i s e  a c c e p t  

t h e  S t a t e ' s  ve r s ion .  W e  hold  t h a t  where, a s  h e r e ,  t h e  

e x i s t e n c e  of any p l e a  barga in ing  agreement was d i spu ted  and 

t h e r e  i s  s u b s t a n t i a l  evidence t h a t  none was made, t h e r e  i s  

nothing t o  en fo rce  and t h e  t r i a l  c o u r t ' s  a c t i o n s  i n  t h i s  

r ega rd  were c o r r e c t .  

A s  w e  unders tand it, t h e r e  i s  n e i t h e r  con ten t ion  nor 

proof of bad f a i t h  by t h e  S t a t e  i n  i t s  d i s c u s s i o n s  w i t h  

defense  counse l  on a  p l e a  ba rga in  o r  i n  i t s  e f f o r t  t o  s e c u r e  

t h e  approval  of t h e  s h e r i f f  o r  t h e  v i c t i m ' s  p a r e n t s .  Under 

t h e s e  c i rcumstances  any s t a t emen t s  of de fense  counsel  con- 

ce rn ing  weaknesses i n  t h e  S t a t e ' s  c a s e  o r  de fense  p o s i t i o n s  

i n  connect ion the rewi th  w e r e  g r a t u i t o u s  and premature.  I n  

any even t ,  a t r i a l  i s  n o t  a s p o r t i n g  c o n t e s t  i n  which t h e  

v e r d i c t  t u r n s  on nondisc losure  of such m a t t e r s .  Discovery 

procedures  a r e  designed and opera ted  t o  remove t h i s  element 



and had been extensively and exhaustively utilized at the 

time in question. 

Santobello v. New York, (1971), 404 U.S. 257, 92 S.Ct. 

495, 30 L Ed 2d 427, does not aid the defendant here as that 

case is clearly distinguishable on the facts and on the law. 

Defendant's next specification of error concerns the 

denial of his motions for substitution of the trial judge. 

He argues that he attempted to disqualify the trial judge 

for cause by motion and hearing on September 30, 1974, on 

the basis that the trial judge was a member of the Criminal 

Law Revision Commission that drafted Montana's present 

Criminal Code and submitted it to the legislature for enact- 

ment. He argues that he again attempted to disqualify the 

trial judge for cause on December 30, 1974, first, because 

the trial judge had acquired information during the plea 

bargaining process making it impossible for him to sit in an 

impartial manner, and second, because he was attempting to 

force his own "Preliminary Instructions to the Jury" over 

both prosecution and defense objections which indicated he 

had assumed an adversary stance and taken over prosecution 

of the case. 

We hold that the trial judge's membership on the Criminal 

Law Revision Commission did not per se constitute grounds 

for disqualification for cause. Canon 4 of the American Bar 

Association Canons of Judicial Ethics specifically permits 

this: "A Judge may engage in activities to improve the law, 

the legal system, and the administration of justice." The 

draft of the revision of the Criminal Code by the commission 

was presented to the legislature for its consideration, 

approval, rejection or modification. 



Nor do we f i n d  any ground f o r  d i s q u a l i f i c a t i o n  of t h e  

t r i a l  judge f o r  cause  i n  h i s  a c q u i s i t i o n  of in format ion  

dur ing  t h e  p l e a  barga in ing  p roces s ,  h i s  d r a f t i n g  of "Pre- 

l iminary  I n s t r u c t i o n s  t o  t h e  Ju ry" ,  o r  any f a c t s  o r  proof 

t h a t  he had assumed an adversary  p o s i t i o n  a t  t r i a l  i n  t ak ing  

over  t h e  p rosecu t ion  of t h e  ca se .  The r u l e  of United S t a t e s  

v.  G r i n n e l l  Corp., (19661, 384 U.S. 563, 86 S . C t .  1698, 16 L 

Ed 2d 778, i s  i n a p p l i c a b l e  t o  e s t a b l i s h  b i a s  and p r e j u d i c e .  

Here, whatever knowledge t h e  t r i a l  judge ob ta ined  was du r ing  

t h e  course  of l e g a l  proceedings  i n  t h e  c a s e  and n o t  from any 

o u t s i d e  source .  A s  long a s  t h e  t r i a l  judge ' s  "Pre l iminary  

I n s t r u c t i o n s  t o  t h e  Ju ry"  a r e  a c o r r e c t  s t a t emen t  of t h e  

law, it i s  immater ia l  whether they are d r a f t e d  by t h e  judge 

o r  g iven  over  t h e  o b j e c t i o n s  of one o r  bo th  adversary  coun- 

sel .  Such i s  t h e  c a s e  h e r e  f o r  reasons  h e r e a f t e r  d i s cus sed .  

F i n a l l y ,  w e  f i n d  t h e  r eco rd  does  n o t  suppor t  d e f e n d a n t ' s  

con ten t ion  t h e  t r i a l  judge assumed an adversary  r o l e  and 

took over  t h e  p rosecu t ion  of t h e  ca se .  

Defendant a rgues  a s  e r r o r  t h e  D i s t r i c t  C o u r t ' s  r u l i n g s  

pe rmi t t i ng  t h e  S t a t e  t o  f i l e  amended Informat ions  a g a i n s t  

him. We need on ly  concern o u r s e l v e s  w i t h  t h e  f i l i n g  of t h e  

t h i r d  amended Informat ion a s  i t  was t h i s  Informat ion on 

which defendant  w a s  u l t i m a t e l y  t r i e d .  The t h i r d  amended 

Informat ion conforms t o  ou r  op in ion  and d i r e c t i o n s  i n  S t a t e  

ex re l .  McKenzie v .  D i s t r i c t  Court ,  (1974) ,  165 Mont. 54, 

525 P.2d 1 2 1 1 .  Thus, t h e r e  i s  no e r r o r  i n  t h e  a f f i d a v i t ,  

t h e  Informat ion,  o r  t h e  D i s t r i c t  C o u r t ' s  r u l i n g s  i n  per-  

m i t t i n g  i t s  f i l i n g .  

Defendant complains he w a s  den ied  a  speedy t r i a l ,  

emphasizing a l a p s e  of 350 days between a r r e s t  and t r i a l .  

This  d e l a y  cannot  be  cons idered  pe r  s e  a v i o l a t i o n  of 



d e f e n d a n t ' s  r i g h t  t o  a  speedy t r i a l .  However, t h e  l e n g t h  of 

t i m e  between d e f e n d a n t ' s  a r r e s t  and t r i a l  does  s h i f t  t h e  

burden of exp la in ing  t h e  reason  f o r  t h e  d e l a y  and showing 

absence of p r e j u d i c e  t o  defendant  upon t h e  p rosecu t ion .  

F i t z p a t r i c k  v .  C r i s t ,  (1974) ,  165 Mont. 382, 528 P.2d 1322; 

S t a t e  v .  K e l l e r ,  (1976) ,  Mont. , 553 P. 2d 1013, 33 

St.Rep. 795. The S t a t e ' s  exp lana t ion  f o r  t h e  de l ay  was 

d e f e n d a n t ' s  s e v e r a l  appearances i n  t h i s  Cour t ,  t h e  d i f f i -  

c u l t i e s  a r i s i n g  from t h e  de fendan t ' s  r e f u s a l  t o  p l ead ,  and 

t h e  d i f f i c u l t i e s  which a r o s e  because t h i s  w a s  t h e  f i r s t  

homicide prosecuted under t h e  new Montana Criminal  Code and 

under t h e  new c a p i t a l  punishment scheme. Much of t h e  t ime 

can i n  f a i r n e s s  be charged t o  n e i t h e r  p a r t y ,  b u t  it i s  c l e a r  

t h a t  it a ided  bo th  p a r t i e s  t o  b e t t e r  p repa re  f o r  t r i a l ,  t h i s  

being a  complex c i r c u m s t a n t i a l  ca se .  Under t h o s e  circum- 

s t a n c e s ,  w e  cannot  see t h a t  defendant  w a s  denied h i s  r i g h t  

t o  a  speedy t r i a l .  The S t a t e ' s  exp lana t ion  of t h e  d e l a y  i s  

s a t i s f a c t o r y  and shows t h a t  defendant  was n o t  p re jud iced  by 

t h e  l e n g t h  of t i m e  between a r r e s t  and t r i a l .  

Defendant contends  t h e  Montana p r o v i s i o n  f o r  n o t i c e  of 

mental  d e f e c t  o r  d i s e a s e  and t h e  mental  d e f e c t  o r  d i s e a s e  

p rov i s ions  i n  t h e  Code of Criminal  Procedure ,  s e c t i o n s  95- 

501 through 509 and s e c t i o n  95-1803(d),  R.C.M. 1947, a r e  

u n c o n s t i t u t i o n a l .  To cha l l enge  t h e  c o n s t i t u t i o n a l i t y  of 

t h e s e  s e c t i o n s ,  defendant  sought  a  p r o t e c t i v e  o r d e r  t o  

p r o t e c t  h i m s e l f  from any waiver of r i g h t s  were he t o  g i v e  

t h e  n o t i c e  r equ i r ed  by t h e s e  s e c t i o n s .  The c o u r t  denied t h e  

r e l i e f  sought  and he ld  t h e s e  s e c t i o n s  t o  be  c o n s t i t u t i o n a l  

and n o t  v i o l a t i v e  of t h e  United S t a t e s  o r  Montana c o n s t i t u -  

t i o n s .  On appea l ,  defendant  ma in t a in s  t h e  c o u r t  e r r e d  i n  

n o t  ho ld ing  t h e s e  p r o v i s i o n s  u n c o n s t i t u t i o n a l .  



Defendant ' s  c o n s t i t u t i o n a l  arguments were p rev ious ly  

answered by t h i s  Court  i n  S t a t e  ex r e l .  S iko ra  v.  D i s t r i c t  

Court ,  (1969) ,  154 Mont. 2 4 1 ,  4 6 2  P.2d 897. Defendant ' s  

a t t a c k  on t h e s e  s t a t u t e s  l o s e s  much of i t s  f o r c e  when it i s  

recognized t h a t  t h e  United S t a t e s  Supreme Court  promulgated, 

and Congress, a f t e r  c a r e f u l  c o n s i d e r a t i o n ,  approved Rule 

12.2, Fede ra l  Rules of Criminal  Procedure,  Not ice  of Defense 

Based upon Mental Condi t ion,  which i s  n e a r l y  i d e n t i c a l  t o  

t h e  procedure  a t t a c k e d  he re .  I t  should be emphasized t h a t  

t h e  purpose of t h e  s t a t u t e  i s  f o r  n o t i c e ,  t o  p reven t  su r -  

p r i s e ,  and t o  e l i m i n a t e  t h e  n e c e s s i t y  f o r  a  cont inuance of  a  

t r i a l  when t h e  defense  i s  r a i s e d .  The f a c t  of  n o t i c e  does  

n o t  amount t o  a  p l e a ,  and i t  could n o t  be used i n  any way a s  

evidence i n  a  t r i a l  on t h e  m e r i t s .  The p rov i s ions  merely 

prov ide  f o r  advance n o t i c e  of t h e  i n t e n t  t o  r e l y  on such 

defense  s o  t h a t  t h e  S t a t e  may be prepared t o  meet t h i s  

defense .  

Defendant c l a ims  p r e j u d i c e  because he was n o t  al lowed 

t o  v o i r  d i r e  t h e  ju ry  on t h e  s u b j e c t  of mental  d i s e a s e  o r  

d e f e c t .  This  Court  has  p rev ious ly  s a i d  t h a t  where n o t i c e  of 

a  defense  of mental  d i s e a s e  o r  d e f e c t  i s  g iven ,  a  r e f u s a l  t o  

a l l ow defendant  t o  v o i r  d i r e  t h e  ju ry  on t h i s  defense  con- 

s t i t u t e s  p r e j u d i c i a l  e r r o r .  S t a t e  v .  Olson, (1971) ,  156 

Mont. 339, 480 P.2d 822. Here, defendant  d i d  no t  g i v e  any 

n o t i c e .  We b e l i e v e  defendant  was p rope r ly  n o t  al lowed t o  

v o i r  d i r e  t h e  ju ry  on mental  d i s e a s e  o r  d e f e c t  a s  he d i d  n o t  

g i v e  any n o t i c e  of t h i s  defense .  

Defendant a l s o  a l l e g e s  t h e  a d d i t i o n  of t h e  names of 58 

new wi tnes ses  t o  t h e  amended Informat ion on t h e  day of t r i a l  

was e r r o r .  

The p e r t i n e n t  s e c t i o n  of  t h e  Code of Criminal  procedure  



i s  s e c t i o n  95-1803 ( a )  ( I ) ,  R.C.M. 1947, which reads :  

" ( a )  L i s t  of Witnesses:  

" (1) For t h e  purpose of  n o t i c e  on ly  and t o  pre-  
v e n t  s u r p r i s e ,  t h e  p rosecu t ion  s h a l l  f u r n i s h  t o  
t h e  defendant  and f i l e  w i th  t h e  c l e r k  of t h e  
c o u r t  a t  t h e  t ime of a r ra ignment ,  a l i s t  of t h e  
w i tnes ses  in tended  t o  be c a l l e d  by t h e  prosecu- 
t i o n .  The p rosecu t ion  may, any t i m e  a f t e r  a r -  
raignment,  add t o  t h e  l i s t  t h e  names of any ad- 
d i t i o n a l  w i t n e s s e s ,  upon a  showing of good cause .  
The l i s t  s h a l l  i n c l u d e  t h e  names and add res se s  
of t h e  w i tnes ses . "  

The Revised Commission Comment on t h i s  s e c t i o n  p o i n t s  o u t :  

" S s L i o n  95-1503 (d )  of Chapter  1 5  r e q u i r e s  
t h e  s t a t e  t o  endorse  t h e  names of t h e  w i t -  
n e s se s  f o r  t h e  s t a t e  on t h e  ind ic tment  o r  
informat ion.  The motion under t h i s  s e c t i o n  
permi t s  t h e  defendant  t o  g e t  a  l i s t  a t  any 
t ime,  probably a f t e r  arra ignment  and b e f o r e  
t r i a l .  Many t i m e s  t h e  s t a t e  does  n o t  know 
b e f o r e  it f i l e s  t h e  ind ic tment  o r  informa- 
t i o n  a l l  t h e  w i tnes ses  it may c a l l .  

"Fu r the r ,  t h i s  p r o v i s i o n  a l lows  t h e  a d d i t i o n  of 
names n o t  on ly  p r i o r  t o  t r i a l ,  b u t  a f t e r  t h e  
t r i a l  has  commenced. A s  t h e  t r i a l  p rog res se s ,  
t h e  showing which i s  necessary  t o  e s t a b l i s h  
'good cause '  should be more s t r i n g e n t .  A t  any 
t ime,  t h e  judge may a l low a  cont inuance  (sec-  
t i o n  95-1708) i f  it should appear  necessary  i n  
t h e  i n t e r e s t  of j u s t i c e . "  

I n  S t a t e  v .  Campbell, (1972) ,  160 Mont. 111, 500 P.2d 

801, t h e  person whose name was added was t h e  v i c t i m  of t h e  

a s s a u l t  and t h e  Court  t h e r e  found no s e r i o u s  c la im of su r -  

p r i s e  and po in ted  o u t  t h a t  whi le  defendant  o b j e c t e d ,  he  made 

no e f f o r t  t o  a sk  f o r  a  cont inuance.  I n  S t a t e  v.  Rozze l l ,  

(1971) ,  157 Mont. 443, 486 P.2d 877, t h e  D i s t r i c t  Court  

judge recognized t h e  p o s s i b i l i t y  t h a t  t h e  w i tnes ses  added 

would s u r p r i s e  t h e  defendant  and o f f e r e d  t o  con t inue  t h e  

t r i a l  u n t i l  t h e  defendant  had had a  chance t o  i n t e rv i ew a l l  

t h e  new wi tnes ses ,  b u t  t h i s  was r e fused .  

These c a s e s  c l e a r l y  i n d i c a t e  t h a t  t h e  proper  procedure  

where s u r p r i s e  i s  claimed from t h e  a d d i t i o n  of new wi tnes ses  

i s  t o  ask  f o r  a  cont inuance s o  t h a t  defendant  may p repa re .  



I n  t h e  p r e s e n t  ca se ,  defendant  ob j ec t ed  t o  t h e  a d d i t i o n  of 

t h e  w i tnes ses  based on s u r p r i s e  and i n a b i l i t y  t o  p repa re  h i s  

defense ,  b u t  never r eques t ed  a  cont inuance.  The D i s t r i c t  

Court  i n  g r a n t i n g  t h e  S t a t e ' s  r e q u e s t  f o r  t h e  a d d i t i o n  of 

t h e  new wi tnes ses  cau t ioned:  

" *  * * and i n  g r a n t i n g  t h i s  motion,  it must be 
understood b e f o r e  any of  t h e s e  w i tnes ses  i s  a l -  
lowed t o  t e s t i f y ,  t h e  defendant  must be given 
an oppor tun i ty  t o  have h i s  counse l  t a l k  w i th  
them, examine them * * *." 
The wi tnes ses  added were n o t  p r e j u d i c i a l  t o  defendant .  

The a d d i t i o n  of t h e  names of  t h e  F B I  a g e n t s  d i d  n o t  s u r p r i s e  

defendant ,  as he  knew t h e  c o n t e n t  of t h e i r  tes t imony from 

r e p o r t s  r ece ived  s e v e r a l  months e a r l i e r .  The r e s t  of t h e  

a d d i t i o n a l  w i tnes ses  who were a c t u a l l y  c a l l e d  t o  t e s t i f y  

were employees of Wright Chevro le t .  These pe r sons '  test imony 

was a  p a r t  of t h e  c h a i n  of possess ion  of t h e  evidence s e i z e d  

from t h e  t ruck .  The remainder of t h e  w i tnes ses  whoses names 

w e r e  added, b u t  who were n o t  c a l l e d  t o  t e s t i f y ,  w e r e  named 

because they could ,  i f  need be,  c o r r o b o r a t e  t h e  tes t imony of 

t h e  a l r e a d y  l i s t e d  w i t n e s s e s ,  l a y  f u r t h e r  founda t ion ,  o r  

t e s t i f y  about  t h e  weather and temperature  i n  t h e  a r e a  on t h e  

d a t e s  i n  ques t ion .  

I n  i t s  o r d e r  t h e  c o u r t  was c a r e f u l  t o  p rov ide  defendant  

w i t h  p r o t e c t i o n  a g a i n s t  s u r p r i s e  and t o  ensu re  t h a t  defendant  

was a b l e  t o  p repa re  f o r  t h e  tes t imony.  Defendant was i n  no 

way p re jud iced  by t h e  a d d i t i o n  of t h e s e  w i tnes ses .  Before  

a l lowing  t h e  a d d i t i o n  of t h e  new wi tnes s  names, t h e  c o u r t  

examined t h e  county a t t o r n e y  t o  de te rmine  t h e  reason  f o r  t h e  

a d d i t i o n  of  each new w i t n e s s  and t o  f i n d  o u t  t h e  n a t u r e  of  

each of t h e  w i t n e s s '  test imony i n  t h e  presence  of d e f e n d a n t ' s  

counse l ,  s o  t h a t  defendant  w a s  app r i s ed  of t h e  b a s i c  n a t u r e  

of t h e  test imony. 



Defendant contends t h e  S t a t e  f a i l e d  t o  t imely  f u r n i s h  

him wi th  s t a t emen t s  of i t s  wi tnes ses .  H e  a rgues  t h a t  t h i s  

i s  r e v e r s i b l e  e r r o r .  

S e c t i o n s  95-1801(d) (1) , (d)  ( 2 )  and 95-1804 ( a )  , R.C.M. 

1947, p rov ide  t h e  b a s i c  d i scovery  t o o l s .  Sec t ion  95-1804(a) ,  

R.C.M. 1947, provides:  

"On motion of a  defendant  i n  any c r i m i n a l  c a s e  
made p r i o r  t o  t r i a l  t h e  c o u r t  s h a l l  o r d e r  t h e  
s t a t e  t o  f u r n i s h  t h e  defendant  w i t h  a  copy of 
any w r i t t e n  con fes s ion  o r  admission and a l i s t  
of t h e  w i tnes ses  t o  i t s  making. I f  t h e  defendant  
has  made an  o r a l  con fes s ion  o r  admission a  l i s t  
of t h e  w i tnes ses  t o  i t s  making s h a l l  be fu rn i shed . "  

This  s e c t i o n  by i t s  mandatory language e n t i t l e s  defendant ,  

a s  a  m a t t e r  of r i g h t  upon motion, t o  s t a t emen t s  he made. I t  

r e q u i r e s  no showing of  good cause .  

Sec t ion  95-1801(d) ( l ) ,  provides:  

"Upon motion of e i t h e r  p a r t y  and upon showing of 
good cause ,  t h e  c o u r t  may i s s u e  a  subpoena p r i o r  
t o  t h e  t r i a l  d i r e c t i n g  any person o t h e r  than  t h e  
defendant  t o  produce books, s t a t emen t s ,  papers  
and o b j e c t s  b e f o r e  t h e  c o u r t  a t  a  t ime p r i o r  t o  
t h e  t r i a l  o r  p r i o r  t o  t h e  t i m e  when they  a r e  t o  
be o f f e r e d  i n  evidence and t h e  c o u r t  may, upon 
t h e i r  p roduc t ion ,  pe rmi t  t h e  books, s t a t emen t s ,  
papers  o r  o b j e c t s  o r  p o r t i o n s  thereof  t o  be i n -  
spec t ed ,  cop ied ,  o r  photographed by t h e  p a r t i e s  
and t h e i r  a t t o r n e y s . "  

The Revised Commission Comment d i s c u s s i n g  t h i s  s e c t i o n  

p o i n t s  o u t :  

"The d i scovery  al lowed under subsec t ion  (d)  i s  
a  two-part  mechanism f o r  g a t h e r i n g  in format ion .  
Under paragraph (1) e i t h e r  p a r t y  may r e q u i r e  a  
t h i r d  person,  o t h e r  than  t h e  de fendan t ,  through 
t h e  u s e  of a  subpoena ( s e c t i o n  93-1501-3), t o  
produce c e r t a i n  a r t i c l e s .  The on ly  r e s t r i c t i o n  
i s  t h a t  good cause  must be shown. This  a l lows  
what i s  sometimes r e f e r r e d  t o  as a ' f i s h i n g  
expedi t ion1- -bu t  on ly  where t h i r d  p a r t i e s  a r e  
concerned. " 

S e c t i o n  95-1801 ( d )  ( 2 )  , provides:  

"Upon motion of t h e  defendant ,  w i t h i n  a  rea-  
sonable  t i m e  b e f o r e  t r i a l ,  t h e  c o u r t  may, upon 
a  showing of good cause ,  a t  a  t i m e  and p l a c e  
des igna t ed  by t h e  c o u r t ,  o rde r  t h e  p rosecu t ion  



t o  produce p r i o r  t o  t r i a l  f o r  i n s p e c t i o n ,  photo- 
graphing o r  copying by t h e  defendant ,  des igna ted  
books, s t a t emen t s ,  pape r s ,  o r  o b j e c t s  ob ta ined  
from t h e  defendant  o r  o t h e r s  by t h e  p rosecu t ion  
which a r e  m a t e r i a l ,  r e l e v a n t  and necessary  t o  
t h e  p r e p a r a t i o n  of  t h e  d e f e n d a n t ' s  case . "  

The Revised Commission Comment d i s c u s s i n g  t h i s  p r o v i s i o n  

s t a t e s :  

"The second paragraph permi t s  d i scovery  by t h e  
defendant  o r  t h e  p rosecu t ion  wi th  t h e  a d d i t i o n a l  
requirement  t h a t  t h e  o b j e c t  d e s i r e d  must be 
' m a t e r i a l ,  r e l e v a n t  and necessary  t o  t h e  pre- 
p a r a t i o n  of t h e  c a s e .  ' " 

This  comment i n d i c a t e s  t h e  showing necessary  t o  g e t  a c c e s s  

t o  m a t e r i a l  i n  t h e  hands of t h e  p rosecu to r  i s  g r e a t e r  than  

t h a t  r e q u i r e d  t o  g e t  m a t e r i a l  i n  t h e  hands of t h i r d  p a r t i e s .  

Against  t h i s  background, and wi th  t h e  r e c o g n i t i o n  t h a t  

i n  most c r i m i n a l  c a s e s  i n  Montana d i scovery  i s  conducted on 

a  more in formal  b a s i s  w i thou t  r e s o r t  t h e  motion and 

hear ing  procedures  o u t l i n d a b o v e ,  t h i s  Court  f i n d s  t h e  

a l l e g a t i o n  of e r r o r  based on a  d e l a y  of approximately one 

week i n  complying w i t h  t h e  demand made by defendant  a f t e r  

t r i a l  had begun, t o  be  w i thou t  m e r i t .  

Defendant c l a ims  he had made two p r i o r  demands upon t h e  

county a t t o r n e y  f o r  t h i s  m a t e r i a l .  These demands were i n  

t h e  form of  l e t t e r s  t o  t h e  county a t t o r n e y .  Defendant made 

a  number of  s p e c i f i c  r e q u e s t s  and then  made a  g e n e r a l  r e q u e s t  

f o r  " *  * * cop ie s  of  any documentary o r  p h y s i c a l  i t ems  which 

you w i l l  r e l y  on f o r  proof of any f a c t  * * *." The second 

l e t t e r  expressed de fense  c o u n s e l ' s  op in ion  t h a t  t h e  S t a t e  

was n o t  going t o  p rov ide  t h e  reques ted  in format ion .  This  

l e t t e r  was da ted  August 2 0 ,  1974. On January 1 3 ,  1975, 

a f t e r  t r i a l  began, defendant  f i l e d  a  demand and motion 

r e q u e s t i n g  t h a t  a l l  s t a t emen t s  t aken  by t h e  p rosecu t ion  from 

a l l  w i tnes ses  be  tu rned  over  t o  defendant  and demanding 

immediate compliance. Any de l ay  i n  t h e  p r o s e c u t i o n ' s  f u r -  



n i sh ing  defendant  wi th  t h e  m a t e r i a l  r eques t ed  i n  h i s  e a r l i e r  

l e t t e r s  was waived by d e f e n d a n t ' s  f a i l u r e  t o  f i l e  a  demand 

and motion f o r  t h i s  m a t e r i a l  u n t i l  a f t e r  t r i a l  had begun. 

Even though t h e  demand and motion was n o t  made "wi th in  

a  reasonable  t i m e  b e f o r e  t r i a l " ,  a s  r e q u i r e d  under s e c t i o n  

95-1801 (d )  ( 2 )  , t h e  c o u r t  g ran ted  t h e  motion saying:  

"Before a  w i tnes s  t a k e s  t h e  s t a n d ,  o t h e r  than 
your founda t ion  w i t n e s s e s ,  t h a t  you [ t h e  S t a t e ]  
a r e  proceeding w i t h  now, f u r n i s h  them [defense  
counse l ]  w i t h  such c o p i e s  a s  you have t h a t  a r e  
n o t  your work produc t  a s  such,  and be fo re  they  
[ t h e  w i tnes s ]  t a k e  t h e  s t a n d ,  he i s  going t o  be 
g iven  an oppor tun i ty  t o  t a l k  w i th  each w i t n e s s ,  
p a r t i c u l a r l y  t hose  t h a t  have been endorsed j u s t  
t h e  o t h e r  day * * *." (Bracketed m a t e r i a l  added.) 

The t i m e  it took f o r  t h e  S t a t e  t o  g a t h e r ,  s o r t ,  and 

copy t h e  reques ted  m a t e r i a l  du r ing  t h e  p r e s e n t a t i o n  of t h e  

S t a t e ' s  case- in-chief  was reasonable .  The c o u r t  prevented 

any p r e j u d i c e  by a l lowing  defendant  t o  i n t e r v i e w  t h e  w i t -  

n e s se s  p r i o r  t o  t h e i r  t a k i n g  t h e  s t and .  W e  no t e  t h e  S t a t e  

complied w i t h  t h e  s p e c i f i c  r e q u e s t s  made by defendant  i n  t h e  

August le t ters ,  and t h e  r e p o r t s  r ece ived  from t h e  FBI and 

t h e  autopsy r e p o r t  w e r e  forwarded t o  defendant  soon a f t e r  

they  w e r e  r ece ived  and p r i o r  t o  t h e  August r e q u e s t s .  

Defendant o b j e c t s  t o  c e r t a i n  photographs which w e r e  

in t roduced  i n t o  evidence a s  being gruesome and inflammatory 

o r  o the rwi se  p r e j u d i c i a l .  

The b a s i c  r u l e  on photographic  evidence i n  Montana a s  

s t a t e d  i n  S t a t e  v .  Campbell, (1965) ,  146 Mont. 251, 261, 405 

P.2d 978, 984, i s :  

" *  * * Photographs a r e  admis s ib l e  f o r  t h e  pur- 
pose of exp la in ing  and apply ing  t h e  evidence 
and a s s i s t i n g  t h e  c o u r t  and ju ry  i n  under- 
s t and ing  t h e  ca se .  Fu l ton  v. Chouteau County 
Farmers'  Co., 98 Mont. 48, 37 P.2d 1025. When 
t h e  purpose of an e x h i b i t  i s  t o  in f lame t h e  
minds of t h e  ju ry  o r  e x c i t e  t h e  f e e l i n g s  r a t h e r  
t han  t o  e n l i g h t e n  t h e  ju ry  a s  t o  any f a c t ,  it 
should be excluded.  S t a t e  v .  B i s c h e r t ,  131 Mont. 
152,  308 P.2d 969 * * *." 



Here, t h e  photographs i n  q u e s t i o n  f a l l  i n t o  t h r e e  c a t e g o r i e s :  

(1) Photographs of t h e  body taken a t  t h e  " d r i l l  s i t e " ;  ( 2 )  

autopsy photographs taken  by t h e  p a t h o l o g i s t ;  and (3 )  a 

s i n g l e  photograph of  a  can of spray  p a i n t  i n  a  s u i t c a s e .  

I n  each i n s t a n c e  t h e s e  photographs meet t h e  above tes t .  

They were r e l e v a n t ,  u s e f u l ,  and necessary  i n  exp la in ing  t h e  

evidence and a s s i s t i n g  t h e  c o u r t  and ju ry  i n  unders tanding 

t h e  ca se .  (1) The photographs taken  a t  t h e  s i t e  where t h e  

body was found w e r e  used by t h e  p a t h o l o g i s t  t o  show c r e a s e s  

i n  t h e  body which were n o t  p r e s e n t  a f t e r  t h e  body had been 

moved and which tended t o  show how long t h e  body had been a t  

t h e  s i t e .  ( 2 )  The autopsy photographs,  taken i n  c o l o r  and 

then  p r i n t e d  i n  b l ack  and whi te ,  were used by t h e  p a t h o l o g i s t  

t o  show t h e  n a t u r e  of t h e  wounds and e x p l a i n  t h e  evidence 

which formed t h e  b a s i s  of h i s  op in ion  a s  t o  t h e  s i z e  and 

c o n f i g u r a t i o n  of t h e  weapon which was used t o  i n f l i c t  t h e  

wounds. ( 3 )  The photograph of t h e  can of spray  p a i n t  i n  t h e  

s u i t c a s e  was used t o  show t h e  defendant  had i n  h i s  pos ses s ion  

a  t ype  of  p a i n t  which was n o t  a v a i l a b l e  i n  l o c a l  s t o r e s .  

Defendant f i n d s  p r e j u d i c e  from t h i s  photograph i n  t h e  impl i -  

c a t i o n  of  f l i g h t  t h a t  could a r i s e  from t h e  f a c t  t h e  p a i n t  

w a s  i n  a s u i t c a s e .  However, defendant  had been i n  custody 

f o r  some t ime p r i o r  t o  t h e  t i m e  t h e s e  photographs w e r e  

taken.  This  a l l e g e d  p r e j u d i c e  could  have been e a s i l y  ex- 

p l a ined  away i n  cross-examination.  There w a s  no i n t e n t  t o  

e x c i t e  f e e l i n g s  w i th  t h i s  photograph which w a s  i n  no way 

gruesome. I t  w a s  p rope r ly  admit ted.  

Defendant a l s o  o b j e c t s  t h a t  c e r t a i n  e x p e r t  op in ion  was 

al lowed t o  be  g iven  p r i o r  t o  t h e  completion of t h e  c h a i n  of 

posses s ion  of t h e  evidence upon which t h i s  op in ion  was 

based. This  op in ion  evidence was g iven  by F B I  agen t s  who 



were wi tnes ses  f o r  t h e  S t a t e .  The judge allowed then  t o  

g i v e  t h e i r  op in ion  a s  t o  t h e  evidence they had examined, 

which had n o t  a s  y e t  been admit ted i n  evidence,  because 

t h e r e  was a  p o r t i o n  of t h e  cha in  of posses s ion  which had n o t  

been e s t a b l i s h e d .  I t  i s  w i t h i n  t h e  d i s c r e t i o n  of t h e  c o u r t  

t o  a l low opin ion  t o  be g iven ,  condi t ioned  on t h e  subsequent  

p roduc t ion  and admission of t h e  evidence which forms t h e  

b a s i s  of t h e  op in ion .  Risken v .  Northern Pac. Ry., (1960) ,  

137 Mont. 57, 350 P.2d 831; Graham v .  Rolandson, (1967) ,  150 

Mont. 270, 435 P.2d 263. The cha in  of posses s ion  of t h e  

evidence was l a t e r  supp l i ed .  Thus no e r r o r  was committed. 

Next defendant  complains t h a t  a  number of h i s  proposed 

e x h i b i t s  were r e fused  admission i n t o  evidence.  Our examination 

of t h e  r eco rd  r e v e a l s  t h a t  t h e s e  e x h i b i t s  were r e fused  on 

t h e  b a s i s  of a  l a c k  of a  proper  founda t ion .  The r u l e  i s  

t h a t  t h e  de t e rmina t ion  of whether a  proper  founda t ion  has 

been l a i d  f o r  t h e  i n t r o d u c t i o n  of e x h i b i t s  i n t o  evidence 

rests w i t h  t h e  t r i a l  c o u r t ,  and i t s  de t e rmina t ion  w i l l  n o t  

be over turned  on appea l  u n l e s s  t h e r e  i s  a  c l e a r  abuse of 

d i s c r e t i o n .  S t a t e  v .  Olsen,  (1968) ,  152 Mont. 1, 445 P.2d 

926. I n  t h i s  ca se ,  w e  cannot  say t h e  t r i a l  c o u r t  abused i t s  

d i s c r e t i o n  i n  n o t  admi t t i ng  d e f e n d a n t ' s  e x h i b i t s  i n t o  evidence.  

Defendant ' s  argument i s  wi thou t  m e r i t .  

Defendant contends t h e  e x t e n s i v e  p re l imina ry  i n s t r u c -  

t i o n s  g iven  by t h e  c o u r t  were e r roneous ,  t h a t  i t  was e r r o r  

t o  g i v e  them p r i o r  t o  t h e  i n t r o d u c t i o n  of evidence,  and t h a t  

t h e  remaining i n s t r u c t i o n s  given a f t e r  t h e  p r e s e n t a t i o n  of 

evidence were wrong. 

The pre l iminary  i n s t r u c t i o n s  were t h e  u s u a l  i n s t r u c t i o n s  

g iven  on t h e  r o l e  of t h e  jury .  I n  a d d i t i o n ,  inc luded  were a  

number of i n s t r u c t i o n s  which s e t  o u t  t h e  e lements  of t h e  



v a r i o u s  cr imes of which defendant  w a s  accused,  and se t  o u t  

s t a t u t o r y  d e f i n i t i o n s  of t e r m s  used. 

Montana's c r i m i n a l  code i s  w r i t t e n  i n  c l e a r  p l a i n  

language which s e r v e s  w e l l  a s  t h e  b a s i s  f o r  i n s t r u c t i o n s  t o  

t h e  jury .  There was no e r r o r  i n  i n c o r p o r a t i n g  t h e  e n t i r e  

Informat ion i n t o  t h e  pre l iminary  i n s t r u c t i o n s ,  f o r  it t o o  i s  

b a s i c a l l y  i n  s t a t u t o r y  language merely i n s e r t i n g  d e f e n d a n t ' s  

name and t h e  v i c t i m ' s  name i n  t h e  proper  p l a c e s  and enumerating 

t h e  weapons used. The language i s  n o t  inflammatory b u t  i s  

a s  n e u t r a l  a s  language d e t a i l i n g  t h e  charges  involved h e r e  

can be. Examination of t h e  i n s t r u c t i o n  d e f i n i n g  r ea sonab le  

doubt and t h e  burden of proof show proper  s t a t emen t s  of t h e  

l a w .  

Defendant a s s e r t s  t h a t  language i n  t h e  i n s t r u c t i o n  

which d e f i n e s  t h e  degree  of proof necessary  a s  being t h a t  

which convinces  t h e  mind " t o  a moral c e r t a i n t y  of t h e  t r u t h  

of t h e  charge ,  no more and no l e s s "  f a l l s  i n t o  t h e  t ype  of 

e r r o r  found i n  S t a t e  v .  Taylor ,  (1973) ,  163 Mont. 106,  515 

P.2d 695. I n  Taylor ,  t h e  S t a t e ' s  burden w a s  de f ined  us ing  

t h e  ph ra se  "only such proof a s  may" which impl ied ly  l i m i t s  

c o n s i d e r a t i o n  of some of  t h e  evidence and which could be  

i n t e r p r e t e d  t o  l i m i t  t h e  burden of p roof .  Here, t h e  n a t u r e  

of t h e  s u b j e c t i v e  judgment t o  be made by t h e  j u r o r s  i s  s e t  

f o r t h ,  and t h e  language "no more and no l e s s "  merely empha- 

s i z e s  t h e  n a t u r e  of t h e  judgment and i n  no way d imin ishes  

it. 

The Court  f i n d s  no e r r o r  t o  t h e  p r e j u d i c e  of defendant  

from t h e  f a c t  t h a t  e x t e n s i v e  p re l imina ry  i n s t r u c t i o n s  were 

g iven  p r i o r  t o  t h e  i n t r o d u c t i o n  of evidence i n  t h e  ca se .  

Defendant concedes t h a t  s e c t i o n  95-1911, R.C.M. 1947, g i v e s  

t h e  c o u r t  t h e  power t o  va ry  t h e  o r d e r  of t r i a l  se t  o u t  i n  

s e c t i o n  95-1910, R.C.M. 1947, f o r  good reasons .  The p r e s e n t  



case was built entirely on circumstantial evidence. Some of 

the counts charged were complex and difficult to understand. 

For example, the second homicide count was a felony homicide 

which had as alternative felonies, sexual intercourse without 

consent and aggravated assault. The aggravated assault 

alternative had alternate aggravating factors, serious 

bodily injury or bodily injury with a weapon, and a listing 

of alternative weapons, a rope or a heavy object. It was 

for good reason that the judge instructed the jury as to the 

basic elements of all the offenses charged, so the jury could 

have some understanding of the complex circumstantial evidence 

to be presented. In a less complex case which was not based 

only on circumstantial evidence, such preliminary instruc- 

tions might not be necessary and there would not be the re- 

quired good reasons for varying the usual order of the trial, 

but here it was acceptable to do so. 

One of the preliminary instructions to which defendant 

objects is the one defining torture. The instruction states: 

"Whoever purposely assaults another physically 
for the purpose of inflicting cruel suffering 
upon the person so assaulted for the particular 
purpose of enabling the assailant to either: 

"(a) extort anything from such person; 

"(b) or to persuade such person against his 
or her will, or 

" (c) to satisfy some other untoward pro- 
pensity of the assailant * * *." 

The term "untoward propensity" is defined in the same instruc- 

tion as meaning "any perverse, wrong, bad or corrupt inclina- 

tion or tendency." Defendant maintains that this instruction 

incorrectly defined torture. 

A number of California cases have adopted a similar 

definition of torture. People v. Daugherty, (1953), 40 

Cal.2d 876, 256 P.2d 911, 917 states: 



"Murder i s  p e r p e t r a t e d  by t o r t u r e  'when " t h e  
a s s a i l a n t ' s  i n t e n t  was t o  cause  c r u e l  su f -  
f e r i n g  on t h e  p a r t  of t h e  o b j e c t  of t h e  a t -  
t a c k ,  e i t h e r  f o r  t h e  purpose of  revenge,  
e x t o r t i o n ,  pe r suas ion  o r  t o  s a t i s f y  some 
o t h e r  untoward p ropens i ty . "  People  v. Tubby, 
34 Cal.2d 72, 77, 207 P.2d 51, 54; People  v.  
Bender, 27 Cal.2d 164,  177, 163 P.2d 8 . '  
People  v.  Mart inez ,  38 Cal.2d 556, 561, 241 
P.2d 224, 227." 

The language of t h e  i n s t r u c t i o n  proposed by defendant  

i s  an e x a c t  q u o t a t i o n  from t h e  op in ion  of an earlier Ca l i -  

f o r n i a  c a s e ,  People v.  Heslen,  (1945) ,  163 P.2d 2 1 ,  27. 

See: 27 Cal.2d 520, 165 P.2d 250. That  c a s e  d e a l t  w i th  t h e  

s u f f i c i e n c y  of  t h e  evidence t o  suppor t  a  f i n d i n g  of murder 

by t o r t u r e  and wh i l e  t h e r e  i s  no r e a l  c o n f l i c t  between t h e  

two i n s t r u c t i o n s ,  the one g iven  by t h e  c o u r t  i s  i n  t h e  

g e n e r a l  language which does  n o t  comment on t h e  evidence,  

which breaks  t h e  e lements  down, and which sets t h e  v a r i o u s  

purposes o u t  i n  t h e  a l t e r n a t i v e  i s  a c l e a r e r  and more under- 

s t a n d a b l e  s t a t emen t  of t h e  law. The i n s t r u c t i o n  g iven  i s  a 

proper  one and c e r t a i n l y  t h e  b e t t e r  of t h e  two proposed 

i n s t r u c t i o n s .  People  v .  Wiley, (1976) ,  18 Cal.3d 162,  133 

The D i s t r i c t  Court  r ead  28 "Pre l iminary  I n s t r u c t i o n s  t o  

t h e  Jury"  p r i o r  t o  t r i a l .  A f t e r  t r i a l ,  t h e  c o u r t  r ead  

I n s t r u c t i o n s  29 through 53, denominated "Addi t iona l  I n s t r u c -  

t i o n s " .  These i n s t r u c t i o n s  d e t a i l e d  t h e  mental  e lements  of 

each o f f e n s e  charged and i n s t r u c t e d  t h e  ju ry  r ega rd ing  how 

t h e s e  elements could be  i n f e r r e d  o r  presumed from proven 

f a c t s .  The c o u r t  a l s o  de f ined  d i r e c t  evidence,  circum- 

s t a n t i a l  evidence,  i n f e r e n c e s  and presumptions and added 

a d d i t i o n a l  i n s t r u c t i o n s  p e r t a i n i n g  t o  evidence and c r e d i -  

b i l i t y  of w i tnes ses .  I n s t r u c t i o n  30 s t a t e d  t h a t  defendant  

i s  presumed sane ,  and I n s t r u c t i o n  53 d e t a i l e d  t h e  a f f i rma-  

t i v e  defense  of d i s e a s e  o r  d e f e c t .  



Defendant contends  t h e  u s e  of s t a t u t o r y  i n f e r e n c e s  and 

presumptions i n  t h e  i n s t r u c t i o n s  was e r r o r  and e f f e c t i v e l y  

s h i f t e d  t h e  burden of proof on t h e  i s s u e  of i n t e n t  t o  

defendant .  

I n  g e n e r a l ,  t h r e e  s t a t u t o r y  i n f e r e n c e s  and presumptions 

used i n  t h e  i n s t r u c t i o n s  a r e  i n  d i s p u t e .  The presumptions 

t h a t  an  unlawful a c t  was done wi th  an unlawful  i n t e n t ,  and 

t h a t  a  person i n t e n d s  t h e  o rd ina ry  consequences of h i s  

vo lun ta ry  a c t ,  w e r e  inc luded  i n  I n s t r u c t i o n s  33 ("Method of 

Proof Appl icab le  t o  t h e  Offense of D e l i b e r a t e  Homicide"), 37 

("Methods of Proof Appl icab le  t o  Sexual  I n t e r c o u r s e  Without 

Consent") and 38 ("Methods of Proof Appl icab le  t o  t h e  Of- 

f e n s e  of Aggravated A s s a u l t " ) .  Sec t ion  93-1301-7 ( 2 ) ,  ( 3 ) ,  

R.C.M. 1947. The i n f e r e n c e  i n  a  d e l i b e r a t e  homicide of 

knowledge o r  purpose from t h e  f a c t  t h e  accused committed a  

homicide i n  t h e  absence of c i rcumstances  of excuse,  j u s t i -  

f i c a t i o n  o r  m i t i g a t i o n  appeared i n  I n s t r u c t i o n  33. S e c t i o n  

95-3004 ( 2 )  , R.C.M. 1947. 

A s  an  example of  how t h e s e  i n f e r e n c e s  and presumptions 

w e r e  exp la ined  t o  t h e  j u ry ,  I n s t r u c t i o n  33 ( I )  and (11) i s  

s e t  ou t :  

"Method of Proof Appl icab le  -- t o  t h e  
Offense o f  - D e l i b e r a t e  Homicide 

"The mental  s t a t e  accompanying t h e  vo lun ta ry  
a c t  r e q u i r e d  f o r  t h e  o f f e n s e  of d e l i b e r a t e  homi- 
c i d e  being e i t h e r  knowingly o r  purposely  and n o t  
r e q u i r i n g  i n  a d d i t i o n  t h e r e t o  t h a t  t h e  a c t  be 
committed f o r  a  p a r t i c u l a r  purpose,  proof of 
t h e  mental  s t a t e  may be made by t h e  u s e  of 
e i t h e r  i n f e r e n c e s  o r  presumptions,  o r  by t h e  
u se  of  bo th  i n f e r e n c e s  and presumptions.  

" I .  Proof of  - Mental S t a t e  - by In fe rence .  

" I f  you f i n d  from t h e  evidence beyond a  
r ea sonab le  doubt  t h a t  t h e  defendant ,  on o r  about  
January 21, 1974, i n  Pondera County, Montana, i n  
t h e  commission of a  vo lun ta ry  ac t ,  caused t h e  
d e a t h  of  Lana Harding, you are permi t ted  from 



t h a t  f a c t  a l o n e  t o  deduce o r  reason  t h a t  he d i d  
s o  e i t h e r  knowingly o r  purposely ,  i f  no circum- 
s t a n c e s  of m i t i g a t i o n ,  excuse o r  j u s t i f i c a t i o n  
appear i n  t h e  evidence.  

"You w i l l  be i n s t r u c t e d  on m i t i g a t i o n ,  
excuse and j u s t i f i c a t i o n  i f  such i n s t r u c t i o n s  
a r e  needed. 

" I n  a d d i t i o n  t o  t h e  f a c t  of d e a t h  being 
v o l u n t a r i l y  caused by t h e  accused,  you may, and 
a r e  i n s t r u c t e d  t o  a l s o  cons ide r  a l l  t h e  f a c t s  
and c i rcumstances  connected wi th  s a i d  d e a t h ,  t h a t  
have been proved i n  t h e  evidence i n  determining 
whether o r  n o t  t h e  defendant  a c t e d  e i t h e r  know- 
i n g l y  o r  purposely .  

"11. Proof - of Mental S t a t e  & Presumptions. 

" ( 1 )  I f  you f i n d  beyond a  r ea sonab le  doubt 
t h a t  t h e  defendant ,  on about  January 2 1 ,  1974, i n  
Pondera County, Montana, v o l u n t a r i l y  committed an 
i l l e g a l  a c t  on Lana Harding, such a s  a s s a u l t i n g  o r  
i n j u r i n g  h e r ,  t h e  l a w  presumes t h a t  an  unlawful a c t  
w a s  done wi th  an  unlawful  i n t e n t ;  t h a t  i s ,  t h e  law 
e x p r e s s l y  d i r e c t s  you t o  reason  from such unlawful 
a c t  t h a t  t h e  defendant  a c t e d  wi th  an  unlawful  i n -  
t e n t ,  o r  purpose.  

"This  i s  a  r e b u t t a b l e  presumption,  which 
means it may be con t rove r t ed  and overcome by 
o t h e r  evidence,  b u t  whether o r  n o t  a  presump- 
t i o n ,  once it has  come i n t o  e f f e c t  i s  overcome, 
i s  f o r  t h e  j u ry  t o  determine.  

" ( 2 )  The law a l s o  presumes t h a t  a  person 
i n t e n d s  t h e  o r d i n a r y  consequence of h i s  volun- 
t a r y  a c t .  

"Therefore ,  i f  you f i n d  beyond a  r ea sonab le  
doubt  t h a t  t h e  defendant ,  on o r  about  January 2 1 ,  
1974, i n  Pondera County, Montana, v o l u n t a r i l y  and 
un lawful ly  a s s a u l t e d  o r  i n j u r e d  Lana Harding, and 
i f  you f u r t h e r  f i n d  beyond a  r ea sonab le  doubt t h a t  
t h e  d e a t h  would r e s u l t  a s  t h e  o rd ina ry  consequence 
of such an a s s a u l t  o r  i n j u r y ,  t h e  l a w  presumes 
t h a t ,  and exp res s ly  d i r e c t s  you t o  r ea son  the re -  
from t h a t  t h e  defendant  in tended  t o  cause  s a i d  
d e a t h  r e g a r d l e s s  of whether o r  n o t  he a c t u a l l y  
had such an  i n t e n t  o r  purpose. 

"This  a l s o  i s  a  r e b u t t a b l e  presumption capa- 
b l e  of being con t rove r t ed  and overcome, b u t  once 
it has  come i n t o  e f f e c t  i t  i s  f o r  t h e  ju ry  t o  
determine whether o r  n o t  it has  been r ebu t t ed . "  

Defendant i n i t i a l l y  a rgues  t h a t  P a t t e r s o n  v .  New York, 

sup ra ,  and Mullaney v. Wilbur, (1975) ,  4 2 1  U.S. 684, 95 

S.Ct. 1881, 4 4  L Ed 2d 508, s t a n d  f o r  t h e  p r o p o s i t i o n  t h a t  



i n t e n t ,  a s  a n  e lement  of t h e  o f f e n s e ,  may never  be e s t a b -  

l i s h e d  by t h e  u s e  of presumptions.  W e  d i s a g r e e .  The Supreme 

Cour t  no ted  i n  P a t t e r s o n :  

"Mullaney s u r e l y  h e l d  t h a t  a  S t a t e  must prove 
every  i n g r e d i e n t  o f  a n  o f f e n s e  beyond a r ea -  
sonab l e  doubt ,  and t h a t  i t  may n o t  s h i f t  t h e  
burden of   roof t o  t h e  de fendan t  1 

ments of  t h e  o  

~ h u s ,  an  e lement  of  t h e  o f f e n s e  may n o t  be presumed 

merely by proof of  t h e  remaining e lements .  Elements of  t h e  

o f f e n s e  may s t i l l  be  presumed o r  i n f e r r e d ,  however, from 

proof o f  o t h e r  f a c t s ,  i f  t h e  r e l a t i o n s h i p  between such 

proved f a c t s  and t h e  f a c t s  presumed comports w i t h  t h e  due 

p roces s  s t a n d a r d s  announced i n  Barnes v .  Uni ted  S t a t e s ,  

(1973) ,  412 U.S. 837, 93 S.Ct. 2357, 37 L Ed 2d 380. See ,  

S t a t e  v .  McBenge, (1978) ,  Mont. , 574 P.2d 260, 35 

St.Rep. 84, 91. The u s e  of presumpt ions  and i n f e r e n c e s  w a s  

r ecognized  i n  a  f o o t n o t e  t o  t h e  m a j o r i t y  op in ion  i n  l lu l laney:  

" *  * * Genera l ly  i n  a  c r i m i n a l  c a s e  t h e  prose-  
c u t i o n  b e a r s  b o t h  t h e  p roduc t i on  burden and t h e  
pe r suas ion  burden.  I n  some i n s t a n c e s ,  however, 
i t  i s  a ided  by a  presumpt ion,  see Davis v .  
Uni ted  S t a t e s ,  160 U.S. 469, 40 L Ed 499, 16 
S C t  353 (1895) (presumpt ion o f  s a n i t y ) ,  o r  a  
p e r m i s s i b l e  i n f e r e n c e ,  see United S t a t e s  v .  
Gainey, 380 U.S. 63, 1 3  L Ed 2d 658, 85 S C t  
754 (1965) ( i n f e r e n c e  of  knowledge from p re sence  
a t  a n  i l l e g a l  s t i l l ) .  These p r o c e d u r a l  d e v i c e s  
r e q u i r e  ( i n  t h e  c a s e  o f  a  presumpt ion)  o r  per-  
m i t  ( i n  t h e  c a s e  of  a n  i n f e r e n c e )  t h e  tr ier of  
f a c t  t o  conclude t h a t  t h e  p r o s e c u t i o n  has  m e t  
i t s  burden of  proof w i t h  r e s p e c t  t o  t h e  pre-  
sumed o r  i n f e r r e d  f a c t  by having s a t i s f a c t o r i l y  
e s t a b l i s h e d  o t h e r  f a c t s .  Thus, i n  e f f e c t  they  
r e q u i r e  t h e  de fendan t  t o  p r e s e n t  some ev idence  
c o n t e s t i n g  t h e  o t h e r w i s e  presumed o r  i n f e r r e d  
f a c t .  See Barnes v .  United S t a t e s ,  412 US 
387, 846 n.11, 37 L Ed 2d 380, 93 S C t  2357 
(1973) .  S i n c e  t h e y  s h i f t  t h e  p roduc t i on  bur- 
den t o  t h e  de fendan t ,  t h e s e  d e v i c e s  must 
s a t i s f y  c e r t a i n  due  p roces s  requ i rements .  
See e .g . ,  Barnes v .  United S t a t e s ,  s u p r a ;  
Turner  v.  United S t a t e s ,  396 US 398, 2 4  L 
Ed 2d 610, 90 S C t  642 (1970) .  



" I n  each of t h e s e  c a s e s ,  however, t h e  u l t i -  
mate burden of persuas ion  by proof beyond a  
reasonable  doubt  remained on t h e  prosecu t ion .  
* * *"  4 2 1  U.S. 703, n. 31. 

Our i n q u i r y  t h e r e f o r e  i s  twofold:  (1) Whether t h e  

i n f e r e n c e s  and presumptions i n  q u e s t i o n  s a t i s f y  t h e  due 

p roces s  s t anda rds  announced i n  Barnes; and ( 2 )  whether t h e  

cumulat ive  e f f e c t  of  t h e s e  i n s t r u c t i o n s  s h i f t e d  t h e  u l t i m a t e  

burden of persuas ion  on t h e  i s s u e  of i n t e n t  t o  defendant .  

The Supreme Court  i n  Barnes cons idered  t h e  r e l a t i o n s h i p  

between t h e  proven f a c t  and t h e  i n f e r r e d  o r  presumed f a c t  

t h a t  i s  r e q u i r e d  by due p roces s  and concluded: 

" *  * * What has  been e s t a b l i s h e d  by t h e  c a s e s ,  
however, i s  a t  l e a s t  t h i s :  t h a t  i f  a  s t a t u t o r y  
i n f e r e n c e  submit ted t o  t h e  j u ry  a s  s u f f i c i e n t  
t o  suppor t  conv ic t ion  s a t i s f i e s  t h e  r ea sonab le  
doubt s t anda rd  ( t h a t  i s ,  t h e  evidence necessary  
t o  invoke t h e  i n f e r e n c e  i s  s u f f i c i e n t  f o r  a 
r a t i o n a l  j u r o r  t o  f i n d  t h e  i n f e r r e d  f a c t  beyond 
a  r ea sonab le  doubt)  a s  w e l l  as t h e  more-l ikely- 
than-not  s t anda rd ,  t hen  it c l e a r l y  accords  w i th  
due process .  " Barnes,  4 1 2  U.S. 843. 

The presumptions t h a t  an unlawful a c t  was done w i t h  

unlawful i n t e n t ,  and t h a t  a  person i n t e n d s  t h e  o rd ina ry  

consequences of h i s  vo lun ta ry  a c t ,  have been a p a r t  of 

Montana law s i n c e  1895. This  Court  has  p rev ious ly  approved 

t h e  u s e  of t h e s e  presumptions i n  c r i m i n a l  c a s e s  on t h e  i s s u e  

of i n t e n t .  S t a t e  v.  Cary l ,  (1975) ,  168 Mont. 4 1 4 ,  426, 543 

P.2d 389; S t a t e  v .  McLeod, (1957) ,  131 Mont. 478, 489, 311 

P.2d 400, 407. See a l s o ,  S t a t e  v.  Jones ,  (1963) ,  143 Mont. 

155, 181, 387 P.2d 913. The conc lus ions  drawn through t h e  

use  o f  t h e s e  presumptions a r e  g e n e r a l l y  f a i r  and r ea sonab le  

ways t o  a s c e r t a i n  i n t e n t ,  which, of cou r se ,  can never be 

proved d i r e c t l y .  The i n s t r u c t i o n s  emphasized t h a t  t h e  

"unlawful a c t "  proven must have been vo lun ta ry .  We b e l i e v e  

a  r a t i o n a l  j u r o r  would f i n d  beyond a  r ea sonab le  doubt  t h a t  a  

vo lun ta ry ,  unlawful a c t  was done wi th  an unlawful  i n t e n t ,  

and w i t h  an  i n t e n t  t o  cause  i t s  o r d i n a r y  consequences. 



  he i n f e r e n c e  of knowledge o r  purpose i n  a  d e l i b e r a t e  

homicide from t h e  f a c t  t h a t  t h e  accused committed a  homicide 

and t h a t  t h e r e  a r e  no c i rcumstances  of excuse,  j u s t i f i c a t i o n  

o r  m i t i g a t i o n  i s  conta ined  i n  s e c t i o n  95-3004(2),  R.C.M. 

1947.   his s t a t u t e  was passed i n  1973, a t  t h e  same t i m e  t h e  

c r i m i n a l  code in t roduced  t h e  mental  e lements  of knowledge 

and purpose. I n  o r d e r  t o  q u a l i f y  f o r  t h e  i n s t r u c t e d  i n f e r e n c e  

t h a t  defendant  a c t e d  purposely  o r  knowingly, t h e  S t a t e  was 

s t i l l  r equ i r ed  t o  prove: (1) A vo lun ta ry  a c t ;  ( 2 )  caus ing  

t h e  d e a t h  of t h e  v i c t im;  and ( 3 )  absence of c i rcumstances  of 

excuse,  j u s t i f i c a t i o n  o r  m i t i g a t i o n .  The i n s t r u c t i o n  empha- 

s i z e d  t h e  d e a t h  must have been " v o l u n t a r i l y  caused by t h e  

accused".  This  i n f e r e n c e  c l e a r l y  comports w i t h  t h e  " rea-  

sonable  doubt" s tandard .  

Defendant a rgues  t h e  cumulat ive  e f f e c t  of  t h e s e  pre-  

sumptions and i n f e r e n c e s  s h i f t s  t h e  burden of proof on t h e  

i n t e n t  i s s u e  t o  defendant .  I t  i s  w e l l  e s t a b l i s h e d  t h a t  

cha l lenged  ju ry  i n s t r u c t i o n s  must be  viewed i n  t h e  c o n t e x t  

of t h e  e n t i r e  charge.  Cupp v .  Naughten, (1973) ,  4 1 4  U.S. 

1 4 1 ,  146, 94 S.Ct. 396, 400, 38 L Ed 2d 368; S t a t e  v .  Farnes ,  

(1976) I Mont. , 558 P.2d 472, 33 St.Rep. 1270, 

1275; S t a t e  v .  Bosch, (1952) ,  125 Mont. 566, 574, 242 P.2d 

477. Defendant a rgues  t h e s e  presumptions and i n f e r e n c e s  

gave t h e  ju ry  t h e  impress ion t h a t  defendant  must prove l a c k  

of i n t e n t .  He f a i l s ,  however, t o  cons ide r  t h a t  t h e  fo l lowing  

c o u n t e r v a i l i n g  i n s t r u c t i o n s  w e r e  a l s o  g iven  t o  t h e  jury:  

(1) That  defendant  denied every m a t e r i a l  a l l e g a t i o n  i n  

every count  by h i s  p l e a ,  and t h e r e f o r e  every m a t e r i a l  a l l e g a -  

t i o n  must be  proved beyond a r ea sonab le  doubt ;  

( 2 )  That  defendant  i s  presumed t o  be  innocent ,  and h i s  

g u i l t  must be proven beyond a  reasonable  doubt ;  



( 3 )  ÿ hat t h e  ju ry  may n o t  c o n v i c t  on p o s s i b i l i t i e s ,  

c o n j e c t u r e  o r  s u r p r i s e ,  b u t  on ly  on evidence e s t a b l i s h i n g  

g u i l t  beyond a r ea sonab le  doubt;  

( 4 )  The s t a t u t o r y  d e f i n i t i o n s  of t h e  mental  e lements ,  

"purposely"  and "knowingly"; 

( 5 )  A s t a t emen t  of  t h e  elements of t h e  o f f e n s e s  charged,  

i nc lud ing  t h e  mental  e lements ;  

(6 )  A re-emphasis ( i n  t h e  "Addi t iona l  I n s t r u c t i o n s " )  of 

t h e  mental  s t a t e s  r e q u i r e d  f o r  each o f f e n s e ,  and a  r e -  

emphasis of t h e  requirement  of a  vo lun ta ry  a c t ;  and 

(7 )  Warnings t h a t  t h e  presumptions noted may never be 

used t o  prove t h e  p a r t i c u l a r  purposes t h a t  a r e  elements of 

t h e  o f f e n s e s  of d e l i b e r a t e  homicide by means of t o r t u r e  and 

aggravated kidnapping.  

When r ead  i n  t h e i r  e n t i r e t y ,  t h e  i n s t r u c t i o n s  can on ly  

be i n t e r p r e t e d  t o  mean t h a t  t h e  S t a t e  had t h e  burden of 

proving every  element of t h e  o f f e n s e  beyond a  r ea sonab le  

doubt.  The use  of t h e  presumptions and i n f e r e n c e s  merely 

s e t  f o r t h ,  i n  t e r m s  e n t i r e l y  c o n s i s t e n t  w i t h  Montana law, 

how t h e  S t a t e  could meet t h i s  burden by proof of o b j e c t i v e  

f a c t s .  

W e  a r e  aware of t h e  r e c e n t  d e c i s i o n  i n  Oregon t h a t  t o  

i n s t r u c t  t h e  ju ry  on t h e  presumption of unlawful i n t e n t  

a r i s i n g  from an unlawful a c t  c o n s t i t u t e d  an u n c o n s t i t u t i o n a l  

s h i f t i n g  of t h e  burden of proof on t h e  element of i n t e n t  

from t h e  s t a t e  t o  defendant .  S t a t e  v.  Anderson, (1978) ,  

O r .  , 575 P.2d 677. However, w e  r e j e c t  t h e  r ea -  

soning of t h a t  ca se .  I n  t h a t  c a s e ,  u n l i k e  t h i s  one,  " *  * * 

t h e  i n s t r u c t i o n s ,  t aken  as a  whole, were n o t  c l e a r  on t h e  

i s s u e s  of i n t e n t  o r  burden of p roof . "  Anderson, 575 P.2d 

679. H e r e ,  t h e  i n s t r u c t i o n s  on i n t e n t  and burden of proof 

w e r e  c l e a r  and t h e  ju ry  was n o t  mis led  by them. 



I n  t h e  c o n t e x t  o f  t h i s  c a s e ,  even i f  t h e  i n s t r u c t i o n s  

had e r r o n e o u s l y  s h i f t e d  t h e  burden of  proof on t h e  i s s u e  o f  

i n t e n t  t o  de f endan t ,  w e  q u e s t i o n  whether  r e v e r s a l  would be  

r e q u i r e d .  Such an e r r o r  cou ld  n o t  have a f f e c t e d  t h e  j u r y ' s  

d e t e r m i n a t i o n  t h a t  i t  w a s  de f endan t  who caused  t h e  d e a t h  of  

t h e  v i c t i m .  Evidence of t h e  p e r p e t r a t o r ' s  i n t e n t  i s  overwhelming. 

The ev idence  w e  d e t a i l e d  i n  t h e  beg inn ing  of  t h i s  o p i n i o n  

a b o u t  t h e  cause  of  d e a t h ,  t h e  d e f e n d a n t ' s  behav ior  on  t h e  

days  p r i o r  t o  t h e  a t t a c k ,  and t h e  f a c t s  and c i r cums t ances  

fo l l owing  t h e  a t t a c k ,  a l l  show t h a t  d e f e n d a n t  a c t e d  "pu rpose ly"  

o r  "knowingly". 

A p s y c h i a t r i s t ,  D r .  Rober t  We tz l e r ,  t e s t i f i e d  f o r  t h e  

d e f e n s e  t h a t  i f  d e f e n d a n t  d i d  t h e  a c t s  charged i n  t h e  Informa- 

t i o n ,  he  s u f f e r e d  from such  a  menta l  d i s e a s e  o r  d e f e c t  t h a t  

he  cou ld  n o t  have a c t e d  "purpose ly"  o r  "knowingly". Th i s  

t e s t imony  must  be cons ide r ed  i n  l i g h t  o f  t h e  f a c t  t h a t  D r .  

W e t z l e r  made no i n q u i r y  i n t o  d e f e n d a n t ' s  a c t i o n s  o r  s t a t e m e n t s  

on  t h e  n i g h t  o f  t h e  a t t a c k  o r  t h e  two days  immedia te ly  

p reced ing  it, a l t hough  he  admi t t ed  t h a t  such f a c t o r s  cou ld  

have some b e a r i n g  upon d e f e n d a n t ' s  menta l  c a p a c i t y  when t h e  

o f f e n s e  was committed. Another p s y c h i a t r i s t ,  D r .  M. F. 

G rac i a ,  and a  p s y c h o l o g i s t ,  D r .  Edmund W. Shuba t ,  b o t h  

expressed  t h e  o p i n i o n  t h a t  de f endan t  d i d  have c a p a c i t y  t o  

a c t  "pu rpose ly"  o r  "knowingly".  

Fur thermore ,  t a k i n g  i n t o  accoun t  a l l  t h e  ev idence ,  w e  

a r e  convinced beyond a  r e a s o n a b l e  doub t  t h a t  de f endan t  a c t e d  

"purpose ly"  o r  "knowingly" and t h e r e f o r e ,  even i f  t h e r e  was 

any e r r o r  i n  t h e  burden o f  p r o o f ,  it was harmless .  Chapman 

v.  C a l i f o r n i a ,  ( 1967 ) ,  386 U.S. 18 ,  24, 87 S.Ct.  524, 8 2 8 ,  

17  L Ed 2d 705. 



Defendant goes on t o  c la im e r r o r  because h i s  i n s t r u c -  

t i o n s  were n o t  g iven .  This  argument must f a i l .  ~ e f e n d a n t ' s  

i n s t r u c t i o n s  on mental  s t a t e  and mental  d i s e a s e  and d e f e c t  

m i s s t a t e  t h e  law, and t h e  i n s t r u c t i o n s  on t h e  elements of 

t h e  crimes charged add an element t h a t  i s  n o t  r equ i r ed .  

We have c a r e f u l l y  examined t h e  c o u r t ' s  i n s t r u c t i o n s  and 

f i n d  them proper .  The c o u r t ' s  i n g t r u c t i o n s  a s  a  whole 

c o r r e c t l y  s t a t e  t h e  law. 

The nex t  argument defendant  r a i s e s  i s  t h a t  t h e  v e r d i c t  

forms provided t o  t h e  j u ry  d i d  n o t  cover  a l l  p o s s i b l e  ver -  

d i c t s  and t h a t  they  amount t o  s p e c i a l  v e r d i c t s .  

Defendant submit ted i n s t r u c t i o n s  and v e r d i c t  forms 

which covered t h e  o f f e n s e s  of m i t i g a t e d  d e l i b e r a t e  homicide 

and unlawful  r e s t r a i n t .  I t  i s  c l e a r ,  as s t a t e d  i n  S t a t e  v .  

Gray, (1968) ,  152 Mont. 145, 153, 447 P.2d 475,479: 

" *  * * 'The submission of  a  lower o f f e n s e  i s  
j u s t i f i e d  on ly  when t h e  evidence on some b a s i s  
would suppor t  a  f i n d i n g  t h a t  t h e  defendant  i s  
innocent  of t h e  h ighe r  o f f e n s e  and g u i l t y  of 
t h e  lower . '  * * * "  

See a l s o :  S t a t e  v .  McDonald, (1915) ,  51 Mont. 1, 149 P. 

279; S t a t e  v .  Baugh, (1977) ,  Mont. , 571 P.2d 779. 

34 St.Rep. 1315. I n  t h i s  c a s e  t h e r e  was no such evidence 

and t h e  i n s t r u c t i o n s  and v e r d i c t  forms on t h e  l e s s e r  o f f e n s e s  

w e r e  p rope r ly  n o t  g iven .  

Defendant c la ims  e r r o r  i n  t h a t  t h e  v e r d i c t  forms sub- 
t o  

m i t t e d / t h e  ju ry  were s p e c i a l  v e r d i c t s .  H e  a rgues  t h a t  

Montana law does  n o t  a l l ow f o r  s p e c i f i c  f a c t u a l  f i n d i n g s  by 

t h e  ju ry  . 
The ju ry  was g iven  g e n e r a l  v e r d i c t s  ask ing  f o r  a  f i n d i n g  

of g u i l t y  o r  n o t  g u i l t y  on each count .  The ju ry  w a s  t o  make 

t h e  a d d i t i o n a l  f i n d i n g  t h a t  t h e  element necessary f o r  t h e  

impos i t ion  of  t h e  d e a t h  pena l ty  was p r e s e n t .  Under t h o s e  



c i r c ~ m s t a n c e s ,  t h i s  a d d i t i o n a l  f a c t u a l  f i n d i n g  does n o t  f a l l  

i n t o  t h e  v i c e  of a  s p e c i a l  v e r d i c t .  I t  does  n o t  r e q u i r e  a  

f a c t  de t e rmina t ion  which could be used t o  undermine t h e  

gene ra l  v e r d i c t .  Thus, t h e  v e r d i c t  forms were pe rmis s ib l e .  

Defendant c l a ims  p r e j u d i c i a l  e r r o r  i n  t h e  c o u r t ' s  

pe rmi t t i ng  t h e  audience t o  t a p e  r eco rd  t h e  S t a t e ' s  c l o s i n g  

argument t o  t h e  jury .  He contends t h i s  p re jud iced  h i s  r i g h t  

t o  a f a i r  t r i a l .  H i s  argument i s  t h a t  t h e  ju ry  was in f luenced  

by t h e  argument being recorded because t h e  ju ry  could b e l i e v e ,  

under t h o s e  c i rcumstances ,  t h e r e  was something worth p re se rv ing .  

I n  h i s  b r i e f ,  defendant  admits  t h a t  t h e  c o u r t ' s  f a i l u r e  

t o  p r o h i b i t  t h e  r eco rd ing  of  t h e  argument v i o l a t e s  no s t a t u t e .  

H e  c i t e s  no c a s e  l a w  t h a t  i s  v i o l a t e d .  He admits  t h e  Canons 

of J u d i c i a l  E t h i c s ,  which have been adopted by t h i s  Court ,  

do n o t  s p e c i f i c a l l y  d e a l  w i th  t h i s  ques t ion .  He does  say  

t h a t  t h e  Code of J u d i c i a l  Conduct p r o h i b i t s  such r eco rd ing .  

However, t h a t  Code has  n o t  been adopted i n  Montana. Thus, 

no l a w  o r  r u l e  of t h i s  Court  was v i o l a t e d  by t h e  a u d i e n c e ' s  

t a p e  r eco rd ing  t h e  argument. 

A s  t o  d e f e n d a n t ' s  argument t h a t  it p re jud iced  h i s  r i g h t  

t o  a f a i r  t r i a l ,  we f i n d  no m e r i t  i n  t h a t  c la im.  The r u l e  

i s  t h a t  b e f o r e  a judgment i n  a  c r i m i n a l  c a s e  w i l l  be r e v e r s e d ,  

p r e j u d i c e  must be shown. S t a t e  v .  T o t t e r d e l l ,  (1959) , 135 

Mont. 56, 336 P.2d 696. The defendant  must demonstra te  

p r e j u d i c e  from t h e  r eco rd .  S t a t e  v .  Sch le in ing ,  (1965) ,  146 

Mont. 1, 4 0 3  P.2d 625. Defendant has  n o t  demonstrated he was 

p re jud iced  by t h e  r eco rd ings  of t h e  c l o s i n g  argument. H i s  

r i g h t  t o  a  f a i r  t r i a l  was n e i t h e r  denied nor invaded. 

Defendant a l l e g e s  e r r o r  because he had t o  make an  out-  

of-order  p r e s e n t a t i o n  of h i s  case- in-chief  du r ing  t h e  s t a t e ' s  

case- in -ch ie f .  The u s u a l  o r d e r  of t r i a l  may be depar ted  from 



i n  t h e  proper  ca se .  Sec t ion  95-1911, R.C.M. 1947 s t a t e s :  

"When t h e  s t a t e  of t h e  p lead ing  r e q u i r e s  it, 
o r  i n  any o t h e r  c a s e ,  f o r  good r ea sons ,  and i n  
d i s c r e t i o n  of t h e  c o u r t ,  t h e  o r d e r  p r e s c r i b e d  
i n  t h e  l a s t  s e c t i o n  may be depar ted  from." 

W e  no t e  t h a t  t h e  a r t f u l  ph ra se  "good cause"  i s  n o t  used,  

r a t h e r  t h e r e  must be "good reasons"  f o r  t h e  d e p a r t u r e  of t h e  

u s u a l  o r d e r  of t h e  t r i a l .  

Defendant ' s  d i f f i c u l t y  a r o s e  from t h e  f a c t  t h e  F B I  

a g e n t s  who w e r e  t o  t e s t i f y  i n  t h i s  c a s e  w e r e  scheduled t o  

t e s t i f y  i n  s e v e r a l  o t h e r  c a s e s  i n  o t h e r  s t a t e s  and t h e  judge 

would n o t  r e q u i r e  them t o  remain f o r  t h e  d u r a t i o n  of t h e  

t r i a l ,  n e a r l y  t h r e e  weeks, u n l e s s  t h e r e  was good r ea son  t o  

keep them. The c o u r t  reques ted  defendant  make an  o f f e r  of 

proof t o  show why t h e s e  persons  should n o t  be r e l e a s e d  from 

t h e i r  subpoenas a f t e r  defendant  opened h i s  case- in -ch ie f .  

Defendant argued t h a t  no r ea sonab le  o f f e r  of proof could be  

made u n t i l  t h e  completion of t h e  S t a t e ' s  case- in -ch ie f .  

This  may w e l l  have been t r u e  p r i o r  t o  enactment of t h e  

l i b e r a l  d i scovery  procedures  i n  t h e  Code of Criminal  Pro- 

cedure .  I n  t h e  p r e s e n t  c a s e ,  however, defendant  had examined 

t h e  F B I  r e p o r t s ;  he had examined t h e  p h y s i c a l  evidence;  and 

he had a l i s t  of t h e  proposed e x h i b i t s  t h a t  were t o  be p u t  

i n t o  evidence.  I f  t h e r e  was some reason  t o  r e q u i r e  t h e  FBI  

agen t s  t o  remain, defendant  would know it a t  t h e  t ime of 

t r i a l .  No showing of such need was made and t h e  judge i n  a 

proper  e x e r c i s e  of h i s  d i s c r e t i o n  and f o r  good r ea sons  

al lowed t h e  agen t s  t o  l e a v e  a f t e r  they  had t e s t i f i e d  as p a r t  

of t h e  d e f e n d a n t ' s  ca se - in -ch ie f ,  i n  t h e  middle of t h e  

S t a t e ' s  case- in -ch ie f .  

Defendant f u r t h e r  a l l e g e s  e r r o r  because h i s  e x p e r t  on 

mental  d e f e c t  o r  d i s e a s e  was n o t  al lowed t o  be p r e s e n t  

du r ing  t h e  S t a t e ' s  p r e s e n t a t i o n  of i t s  r e b u t t a l  e x p e r t s  on 



t h i s  m a t t e r .  E a r l i e r  i n  t h e  t r i a l ,  d e f endan t  sought  a  

r u l i n g  from t h e  c o u r t  t h a t  a l l  w i t n e s s e s  be  excluded from 

t h e  courtroom when o t h e r  w i t n e s s e s  w e r e  t e s t i f y i n g .  The 

c o u r t  g r a n t e d  t h i s  motion excep t  t h e  c o u r t  s a i d  t h a t  t h e  

e x c l u s i o n a r y  r u l e  d i d  n o t  ex tend  t o  r e b u t t a l  w i t n e s s e s .  

Defendan t ' s  e x p e r t  was a  w i t n e s s  i n  h i s  c a s e - i n - c h i e f .  

A f t e r  de f endan t  r e s t e d ,  he  sought  pe rmi s s ion  from t h e  c o u r t  

t o  have t h i s  e x p e r t  p r e s e n t  i n  t h e  cour t room d u r i n g  t h e  

t e s t imony  of  t h e  S t a t e ' s  r e b u t t a l  e x p e r t s .  The c o u r t  r e f u s e d  

t o  g r a n t  such  permiss ion .  Defendant  a l l e g e s  t h i s  was a n  

abuse  of  d i s c r e t i o n  which p r e j u d i c e d  de f endan t .  

W e  a r e  unconviced t h e  c o u r t  abused i t s  d i s c r e t i o n .  

De fendan t ' s  e x p e r t  was a  w i t n e s s  i n  h i s  c a s e  t o  whom t h e  

e x c l u s i o n a r y  r u l e  a p p l i e d .  The f a c t  t h a t  d e f e n d a n t  wanted 

t o  u s e  him as a  r e b u t t a l  w i t n e s s  d i d  n o t  e x c e p t  him from t h e  

e x c l u s i o n a r y  r u l e  d e f e n d a n t  had asked t h e  c o u r t  t o  invoke .  

Nor do w e  see t h a t  d e f e n d a n t  was p r e j u d i c e d  by t h e  c o u r t ' s  

a c t i o n .  The S t a t e ' s  r e b u t t a l  e x p e r t s '  t e s t imony  concerned 

t h e  r e p o r t  they  had made on d e f e n d a n t ' s  men t a l  d i s e a s e  o r  

d e f e c t .  These w e r e  r e p o r t s  t h a t  t h e  d e f e n s e  had been sup- 

p l i e d  w i t h ,  a s  r e q u i r e d  by s e c t i o n  95-505(5) ,  R.C.M. 1947. 

The S t a t e ' s  w i t n e s s e s  f i n i s h e d  a t  t h e  end of  t h e  day and 

d e f e n d a n t ' s  r e b u t t a l  began t h e  n e x t  day.  There  was t i m e  

t h e n  t o  in fo rm t h e  d e f e n s e  e x p e r t  of any a d d i t i o n a l  informa- 

t i o n  n o t  i n  t h e  r e p o r t  made by t h e s e  e x p e r t s ,  and t o  p r e p a r e  

r e b u t t a l  tes t imony.  Under t h o s e  c i r cums t ances ,  d e f e n d a n t  

was n o t  p r e j u d i c e d .  

Defendant  a rgues  t h e  ev idence  i s  i n s u f f i c i e n t  t o  j u s t i f y  

t h e  v e r d i c t s  r ende red  a g a i n s t  him. H e  s p e c i f i c a l l y  a rgues  

t h a t  t h e  ev idence  i s  i n s u f f i c i e n t  t o  s u p p o r t  t h e  v e r d i c t s  

t h a t  de f endan t  committed d e l i b e r a t e  homicide by t o r t u r e  and 



t h a t  a s  a  r e s u l t  of  h e r  aggravated kidnapping,  Lana Harding 

d i ed .  

I n  S t a t e  v .  F i t z p a t r i c k ,  (1973) ,  163 Mont. 220, 226, 

516 P.2d 605, t h i s  Court  se t  f o r t h  i t s  p o s i t i o n  i n  d e t e r -  

mining q u e s t i o n s  of s u f f i c i e n c y  of t h e  evidence:  

"As t h i s  Court  has  he ld  many t i m e s  ove r ,  t h e  
j u ry  i s  t h e  f a c t  f i n d i n g  body i n  ou r  system 
of ju r i sprudence ,  and i t s  d e c i s i o n  i s  con- 
t r o l l i n g .  The ju ry  i s  f r e e  t o  cons ide r  a l l  
t h e  evidence presen ted  and t o  p ick  and choose 
which of t h e  w i tnes ses  it wishes t o  b e l i e v e .  
I f  s u f f i c i e n t  tes t imony was in t roduced ,  a s  
w e l l  a s  e x h i b i t s  t o  j u s t i f y  t h e  j u r y ' s  f i nd -  
i n g s ,  t hen  i t s  conc lus ion  w i l l  n o t  be  d i s -  
t u rbed  u n l e s s  it i s  appa ren t  t h e r e  was a 
c l e a r  misunders tanding by t h e  ju ry  o r  t h a t  
t h e r e  was a  m i s r e p r e s e n t a t i o n  made t o  t h e  
ju ry .  " 

I n  t h i s  c a s e ,  t h e  evidence p re sen ted  t o  t h e  ju ry  d i d  

n o t  mis lead them, nor was any of it eve r  mis represen ted  t o  

them. The evidence was s u f f i c i e n t  t o  j u s t i f y  t h e  j u r y ' s  

f i n d i n g  t h a t  Lana Harding w a s  k i l l e d  by means of t o r t u r e  and 

t h a t  she  d i e d  as a  r e s u l t  of he r  aggravated kidnapping by 

defendant .  

The r u l e  i s  t h a t  i f  s u b s t a n t i a l  evidence i s  found t o  

suppor t  t h e  v e r d i c t ,  it w i l l  s t and .  S t a t e  v .  White, (1965) ,  

146 Mont. 226, 405 P.2d 761; S t a t e  v .  Stoddard,  (1966) ,  147 

blont. 402, 4 1 2  P. 2d 827. Such i s  t h e  c a s e  here .  

Defendant a l l e g e s  e r r o r  i n  t h e  t r i a l  c o u r t ' s  d e n i a l  of 

h i s  motion f o r  a  new t r i a l .  He contends  he was e n t i t l e d  t o  

a  new t r i a l  due t o  i n s u f f i c i e n c y  of t h e  evidence.  He f u r t h e r  

a rgues  t h a t  t h e  c.umulation of e r r o r s  committed i n  h i s  t r i a l  

denied him a  f a i r  t r i a l .  

S ince  we have he ld  t h a t  t h e  evidence was s u f f i c i e n t  t o  

s u s t a i n  d e f e n d a n t ' s  c o n v i c t i o n ,  w e  f u r t h e r  hold  t h e  c o u r t  

d i d  n o t  e r r  i n  denying t h e  motion f o r  new t r i a l .  



We f i n d  no m e r i t  i n  de fendan t ' s  argument on cumulat ive  

e r r o r ,  S ince  we have he ld  t h a t  no s u b s t a n t i a l  e r r o r s  w e r e  

committed, w e  do n o t  b e l i e v e  t h e  d o c t r i n e  of cumulat ive  

e r r o r  a p p l i e s .  W e  a r e  unconvinced t h a t  t h e  concepts  of 

"harmless  e r r o r "  and "cumulat ive  e r r o r "  a r e  i n t e r r e l a t e d .  

"Harmless e r r o r "  r e f e r s  t o  t e c h n i c a l  e r r o r s ,  which do n o t  

r e q u i r e  r e v e r s a l .  S t a t e  v .  Gal lagher ,  (1968) ,  151 Mont. 

501, 445 P.2d 45. "Cumulative e r r o r "  r e f e r s  t o  a number of 

e r r o r s  which p r e j u d i c e  d e f e n d a n t ' s  r i g h t  t o  a f a i r  t r i a l .  

S t a t e  v .  Meidinger, (1972) ,  160 Mont. 310, 502 P.2d 58. 

Having found t h a t  no s u b s t a n t i a l  e r r o r s  w e r e  committed by 

t h e  t r i a l  c o u r t ,  w e  hold  t h a t  t h e  d o c t r i n e  of cumulat ive  

e r r o r  does  n o t  apply and a new t r i a l  w i l l  n o t  be ordered .  

Defendant a s s e r t s  t h a t  t h e  t r i a l  c o u r t  e r r e d  by bas ing  

i t s  judgment and sen tence  upon erroneous f i n d i n g s ,  conclu- 

s i o n s ,  s en t ence  and o r d e r .  X e  f u r t h e r  a rgues  t h e  d e a t h  

pena l ty  imposed a s  a s en t ence  by t h e  t r i a l  c o u r t  i s  uncons t i -  

t u t i o n a l  under t h e  United S t a t e s  C o n s t i t u t i o n  and t h e  1972 

Montana C o n s t i t u t i o n .  

A s  t o  t h e  e r r o r s  i n  t h e  c o u r t ' s  f i n d i n g s ,  conc lus ion ,  

s en t ence  and o r d e r ,  t h e  e r r o r s  r e f e r r e d  t o  a r e  e s s e n t i a l l y  

c l e r i c a l  e r r o r s  i n  t h e  body of t h a t  document. A mis taken 

c i t a t i o n  of  subsec t ion  l e t t e r  i n  s e c t i o n  94-5-105, R.C.M. 

1947, which was caused by t h e  amendment which numbered t h e  

s e c t i o n ,  i s  an example. This  document i s  n o t  i n  e r r o r  w i th  

r e s p e c t  t o  t h e  f a c t u a l  o r  l e g a l  b a s i s  of i t s  f i n d i n g s .   his 

Court  f i n d s  no p r e j u d i c e  i n  t h e  c l e r i c a l  e r r o r s .  

Defendant was sentenced t o  d e a t h  f o r  h i s  conv ic t ion  of 

t h e  o f f e n s e s  of d e l i b e r a t e  homicide and aggravated kidnapping.  

This  s en t ence  was imposed by v i r t u e  of s e c t i o n s  94-5-105 and 

94-5-304, R.C.M. 1947. A t  t h e  t i m e  of t h e  c r imes ,  t h e s e  

s t a t u t e s  reads  



"94-5-105. Sentence Of Death For D e l i b e r a t e  
Homicide. 

" ( 1 )  When a  defendant  i s  convic ted  of t h e  o f f e n s e  
of d e l i b e r a t e  homicide t h e  c o u r t  s h a l l  impose a 
sen tence  of  d e a t h  i n  t h e  fo l lowing  c i rcumstances ,  
u n l e s s  t h e r e  a r e  m i t i g a t i n g  c i rcumstances:  

" ( a )  The d e l i b e r a t e  homicide was committed by a  
person  s e r v i n g  a  s en t ence  of  imprisonment i n  t h e  
s t a t e  p r i s o n ;  o r  

" ( b )  The defendant  was p rev ious ly  convic ted  of 
ano ther  d e l i b e r a t e  homicide; o r  

" ( c )  The v i c t i m  of  t h e  d e l i b e r a t e  homicide was a  
peace o f f i c e r  k i l l e d  whi le  performing h i s  du ty ;  o r  

" ( d )  The d e l i b e r a t e  homicide was committed by means 
of  t o r t u r e ;  o r  

" ( e )  The d e l i b e r a t e  homicide w a s  committed by a per-  
son l y i n g  i n  w a i t  o r  ambush; o r  

" ( f )  The d e l i b e r a t e  homicide was committed a s  a  
p a r t  of a  scheme o r  o p e r a t i o n  which, i f  completed, 
would r e s u l t  i n  t h e  d e a t h  of  more than  one person."  

"94-5-304. Sentence of Death f o r  Aggravated 
Kidnapping. 

"A Court  s h a l l  impose t h e  s en t ence  of d e a t h  f o l -  
lowing conv ic t ion  of  aggravated kidnapping i f  it 
f i n d s  t h a t  t h e  v i c t i m  i s  dead a s  t h e  r e s u l t  of 
t h e  c r i m i n a l  conduct  u n l e s s  t h e r e  a r e  m i t i g a t i n g  
c i rcumstances ."  

These s e c t i o n s  w e r e  enac ted  i n  1973, and became e f f e c t i v e  on 

January 1, 1 9 7 4 .  I n  1974, s e c t i o n  94-5-304 w a s  amended by 

Ch. 126, S 1 ,  L a w s  of 1974, t o  read :  

" 94-5-304. Sentence of d e a t h  f o r  aggravated 
kidnapping.  A c o u r t  s h a l l  impose t h e  s en t ence  
of d e a t h  fo l lowing  conv ic t ion  of aggravated kid-  
napping i f  it f i n d s  t h a t  t h e  v i c t i m  i s  dead a s  
t h e  r e s u l t  of t h e  c r i m i n a l  conduct ."  

This  amendment d e l e t e d  t h e  phrase :  "un le s s  t h e r e  a r e  m i t i -  

g a t i n g  c i rcumstances ."  The amendment had an e f f e c t i v e  d a t e  

of March 11, 1974. A t  t h e  t ime of t h e  d e a t h  of Lana Harding,  

t h i s  amendment was n o t  i n  e f f e c t .  Therefore ,  our  a n a l y s i s  

of t h e  c o n s t i t u t i o n a l i t y  of t h e s e  d e a t h  pena l ty  s t a t u t e s  

w i l l  concern them a s  they  e x i s t e d  a t  t h e  t i m e  of t h e  cr imes 

involved i n  t h i s  ca se .  



  he d e a t h  p e n a l t y  s t a t u t e s  i n  q u e s t i o n  he re  were adopted 

i n  response  t o  Furman v.  Georgia,  (1972) ,  408 U.S. 238, 92 

S.Ct. 2726, 33 L Ed 2d 346. I n  Furman, t h e  Supreme Court  

r eve r sed  and vaca ted  d e a t h  s en t ences  imposed on t h r e e  de- 

fendants .  I t  was a  p e r  curiam op in ion ,  w i th  f i v e  s e p a r a t e  

concurrences  and f o u r  s e p a r a t e  d i s s e n t s .  The f i v e  concur r ing  

op in ions  each a s s e r t e d  d i f f e r e n t  t h e o r i e s  f o r  f i n d i n g  t h e  

s t a t u t e s  i n  q u e s t i o n  u n c o n s t i t u t i o n a l .  E s s e n t i a l l y ,  t h e  

f a t a l  f l aw  i n  t h e  d e a t h  p e n a l t y ,  under t h e  concur r ing  op in ions  

of Furman, w a s  t h e  absence of c o n s i s t e n t  a p p l i c a t i o n  of t h e  

s a n c t i o n .  

The cumulation of m a j o r i t y  op in ions  i n  Furman l e d  t o  

c o n s i d e r a b l e  confus ion  among t h e  s e v e r a l  s t a t e s '  l e g i s l a t u r e s  

which d e s i r e d  t o  r e t a i n  a  c o n s t i t u t i o n a l l y  v i a b l e  d e a t h  

p e n a l t y ,  i . e . ,  a  d e a t h  p e n a l t y  t h a t  was being imposed con- 

s i s t e n t l y  and n o t  a r b i t r a r i l y .  I n  some j u r i s d i c t i o n s  Furman 

was r ead  a s  r e q u i r i n g  a  s t r i c t l y  mandatory d e a t h  s en t ence  

f o r  c e r t a i n  c l a s s e s  of proven crimes.  I n  o t h e r  j u r i s d i c t i o n s ,  

Furman was r ead  a s  a t t a c k i n g  unbr id led  d i s c r e t i o n  r a t h e r  

t han  d i s c r e t i o n  p e r  s e .  These s t a t e s  passed s t a t u t e s  t o  

c o n t r o l  t h e  d i s c r e t i o n  of t h e  sen tenc ing  a u t h o r i t y .  These 

s t a t u t e s  al lowed t h e  d e a t h  pena l ty  t o  be imposed only when 

unmit igated aggrava t ing  c i rcumstances  were p r e s e n t .  

I n  1976, t h e  United S t a t e s  Supreme Court  cons idered  t h e  

c o n s t i t u t i o n a l i t y  of  mandatory d e a t h  pena l ty  s t a t u t e s .  

Woodson v.  North Ca ro l ina ,  (1976) ,  428 U.S. 280, 96 S.Ct. 

2978, 49 L Ed 2d 9 4 4 .  The s t a t u t e  b e f o r e  t h e  Court  was 

North C a r o l i n a ' s  d e a t h  p e n a l t y  s t a t u t e .  I t  provided a d e a t h  

sen tence  f o r  a l l  persons  convic ted  of f i r s t  degree  murder. 

The Supreme Court  he ld  t h e  s t a t u t e  u n c o n s t i t u t i o n a l  as 

v i o l a t i v e  of t h e  Eigh th  and Four teen th  ~rnendments. I n  two 



l a t e r  cases, t h e  Supreme Cour t  a l s o  h e l d  mandatory d e a t h  

p e n a l t y  s t a t u t e s  u n c o n s t i t u t i o n a l .  Coker v.  Georgia ,  ( 1977 ) ,  

433 U.S. 584, 97 S.Ct.  2861, 53 L Ed 2d 982; Harry Rober t s  

v .  Lou i s i ana ,  ( 1977 ) ,  431 U.S. 633, 97 S.Ct.  1993, 52 L Ed 

2d 637. The problem w i t h  mandatory d e a t h  p e n a l t y  s t a t u t e s ,  

a cco rd ing  t o  t h e  Cour t ,  was : 

" *  * * i t  i s  e s s e n t i a l  t h a t  t h e  c a p i t a l  sen-  
t e n c i n g  d e c i s i o n  a l l o w  f o r  c o n s i d e r a t i o n  of  
whatever  m i t i g a t i n g  c i r cums t ances  may be  rele- 
v a n t  t o  e i t h e r  t h e  p a r t i c u l a r  o f f e n d e r  o r  pa r -  
t i c u l a r  o f f e n s e .  * * *" Harry Robe r t s ,  431 U.S. 637. 

The d e a t h  p e n a l t y  s t a t u t e s  under  a t t a c k  i n  t h e  i n s t a n t  

c a s e ,  s e c t i o n s  94-5-105 and 94-5-304, a s  t h e y  e x i s t e d  a t  t h e  

t i m e  o f  t h e  crimes, a r e  n o t  mandatory d e a t h  p e n a l t y  s t a t u t e s .  

Thus, t h e y  can  w i t h s t a n d  s c r u t i n y  under  t h e  d e c i s i o n s  o f  

Woodson, Coker,  and Harry Rober ts  because  t hey  a l l o w  f o r  

c o n s i d e r a t i o n  o f  m i t i g a t i n g  c i r cums t ances .  

Also  i n  1976, t h e  Supreme Cour t  cons ide r ed  t h e  c o n s t i -  

t u t i o n a l i t y  of t h o s e  d e a t h  p e n a l t y  s t a t u t e s  t h a t  c o n t r o l l e d  

t h e  d i s c r e t i o n  o f  t h e  s e n t e n c i n g  a u t h o r i t y .  Unl ike  t h e i r  

mandatory c o u n t e r p a r t s ,  t h e  Cou r t  upheld  t h e s e  s t a t u t e s .  

Gregg v. Georgia ,  ( 1976 ) ,  428 U.S. 153,  96 S.Ct.  2909, 49 L 

Ed 2d 859; P r o f f i t t  v .  F l o r i d a ,  ( 1976 ) ,  428 U.S. 242, 96 

S.Ct.  2960, 4 9  L Ed 2d 913; and ,  J u r e k  v .  Texas,  ( 1976 ) ,  428 

U.S. 262, 96 S.Ct.  2950, 49 L  Ed 2d 929. I n  Gregg t h e  

Supreme C o u r t  s t a t e d :  

"Furman mandates t h a t  where d i s c r e t i o n  i s  a£- 
f o rded  a  s e n t e n c i n g  body on a  m a t t e r  s o  g r ave  as 
t h e  d e t e r m i n a t i o n  of  whether  a  human l i f e  shou ld  
b e  t a k e n  o r  s p a r e d ,  t h a t  d i s c r e t i o n  must  be 
s u i t a b l y  d i r e c t e d  and l i m i t e d  s o  a s  t o  minimize 
t h e  r i s k  of  whol ly  a r b i t r a r y  and c a p r i c o u s  a c t i o n . "  
428 U.S. 189. 

The Montana s t a t u t e s  de f endan t  c h a l l e n g e s  a r e  de s igned  

t o  c o n t r o l  t h e  d i s c r e t i o n  o f  t h e  s e n t e n c i n g  a u t h o r i t y .  

These s t a t u t e s  a r e  i n  t h e  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  



ground between unbending mandatory d e a t h  s en t ences  and 

unbr id led  d i s c r e t i o n  i n  t h e  impos i t ion  of t h e  d e a t h  p e n a l t y .  

I n  i t s  d e c i s i o n s  of Gregg, Ju rek  and P r o f f i t t ,  t h e  

u n i t e d  S t a t e s  Supreme Court  seems t o  have e s t a b l i s h e d  t h r e e  

g e n e r a l  cr i ter ia  which a r e  r e q u i s i t e  t o  a v a l i d  d e a t h  p e n a l t y  

s t a t u t o r y  scheme. 

F i r s t ,  t h e r e  must be  a t  l e a s t  one s t a t u t o r y  agg rava t ing  

c i rcumstance be fo re  a  d e a t h  s en t ence  may be cons idered .  

Second, t h e  defense  must be a f fo rded  t h e  oppor tun i ty  t o  

b r ing  b e f o r e  t h e  sen tenc ing  body a t  a  s e p a r a t e  s en t enc ing  

hear ing  any m i t i g a t i n g  c i rcumstances  r e l a t i n g  t o  t h e  i n d i -  

v i d u a l  defendant .  Thi rd ,  t h e r e  must be  a v a i l a b l e  prompt 

j u d i c i a l  review of t h e  sen tenc ing  d e c i s i o n  by a c o u r t  of 

s ta te -wide  j u r i s d i c t i o n ,  p rov id ing  a  means t o  promote t h e  

evenhanded, r a t i o n a l  and c o n s i s t e n t  impos i t i on  of d e a t h  

sen tences  under t h e  law. 

S e c t i o n s  94-5-105 and 94-5-304 s a t i s f y  t h e  f i r s t  c r i -  

t e r i o n  set  f o r t h  above. Under s e c t i o n  94-5-105, t h e  d e a t h  

pena l ty  cannot  be imposed u n l e s s  one of s i x  aggrava t ing  

c i rcumstances  i s  found by t h e  trier of f a c t  t o  e x i s t .  Here, 

it was found t h a t  defendant  committed d e l i b e r a t e  homicide by 

means of t o r t u r e .  Sec t ion  94-5-105 (1) ( d )  , R.C.M. 1947. 

Under 94-5-304, t h e  d e a t h  s en t ence  cannot  be imposed u n l e s s  

it i s  found t h e  kidnap v i c t i m  d i e d  a s  a  r e s u l t  of t h e  aggra- 

va t ed  kidnapping.  Such a  f i n d i n g  was made i n  t h i s  c a s e  by 

the jury. 

The second c r i t e r i o n ,  t h a t  m i t i g a t i n g  c i rcumstances  be  

reviewed a t  a s e p a r a t e  sen tenc ing  hea r ing ,  i s  s a t i s f i e d  by 

two s e p a r a t e  s t a t u t o r y  p rov i s ions :  F i r s t ,  both  d e a t h  p e n a l t y  

s t a t u t e s  p rov ide  t h a t  t h e  c o u r t  " s h a l l "  impose a  s en t ence  of 

d e a t h  " u n l e s s  t h e r e  a r e  m i t i g a t i n g  c i rcumstances" .  Defendant 

u rges  t h e  "un le s s "  c l a u s e  may p u r p o r t  t o  c i rcumscr ibe  t h e  



sentencing judge's authority, but there are no guiding 

standards nor sources of information provided for. This 

argument ignores the second statutory provision relevant 

here--that is, the presentence investigation report to be 

delivered to and considered by the sentencing court in 

felony cases. Section 95-2204, R.C.M. 1947, provides the 

report shall contain information respecting "the charac- 

teristics, circumstances, needs, and potentialities of the 

defendant; his criminal record and social history; the 

circumstances of the offense; * * * and the harm to the 

victim, his immediate family, and the community." The 

report provides the sentencing authority with whatever 

circumstances may exist in mitigation of the defendant's 

conduct. 

Reading the two provisions together, the sentencing 

court is required to consider mitigating circumstances and 

is required to consider the presentence investigation report 

which must contain any matters relevant to mitigation. In 

addition, all sentencing courts are directed by section 95- 

2201, R.C.M. 1947, to perform their sentencing functions "to 

the end that persons convicted of a crime shall be dealt 

with in accordance with their individual characteristics, 

circumstances, needs and potentialities". This mandates the 

imposition of sentences which are not disproportionate to 

the severity of the crime. Finally, the defendant is autho- 

rized to seek a hearing to present to the court his testimony 

and evidence in mitigation of punishment. 

Prompt judicial review of death sentences is provided 

for by appeal to this Court as well as review to the Sentence 

Review Division. This Court determines the legality of the 

sentence imposed, State v. Simtob, (1969), 154 Mont. 286, 



462 p.2d 8 7 3 ,  w h i l e  t h e  Sen tence  Review D i v i s i o n  i s  de s igned  

t o  de t e rmine  t h e  a p p r o p r i a t e n e s s  of  t h e  s e n t e n c e  w i t h  re- 

s p e c t  t o  t h e  i n d i v i d u a l  o f f e n d e r  and p a r t i c u l a r  o f f e n s e .  

Th i s  s a t i s f i e s  t h e  t h i r d  c r i t e r i a .  

Although Montana 's  s t a t u t o r y  scheme i s  u n l i k e  t h o s e  

approved by t h e  u n i t e d  S t a t e s  Supreme Cour t  i n  Gregg, 

P r o f f i t t ,  and J u r e k ,  w e  see no s u b s t a n t i v e  f a i l u r e  o f  

Montana's s t a t u t o r y  scheme t o  comply w i t h  c o n s t i t u t i o n a l  

s t a n d a r d s .  Our sys tem i s  n e i t h e r  whol ly  mandatory nor  

whol ly  d i s c r e t i o n a r y .  There a r e  p r e c i s e  s t a t u t o r y  r e q u i r e -  

ments f o r  f i n d i n g  a g g r a v a t i n g  and m i t i g a t i n g  c i r cums t ances ,  

and a  p rocedure  f o r  f l u s h i n g  o u t  t h e  f a c t s  w i t h  r e s p e c t  t o  

such c i rcumstances .  There i s  a p p e l l a t e  rev iew a t  two l e v e l s ,  

i n s u r i n g  t h a t  t h e  s e n t e n c e  i s  bo th  l e g a l  and p r o p o r t i o n a l  t o  

t h e  n a t u r e  and c l a s s  of  c r i m e .  I n  s h o r t ,  w e  b e l i e v e  t h a t  

t h e  Montana s t a t u t o r y  scheme i n  e x i s t e n c e  a t  t h e  t i m e  of  t h e  

c r imes  h e r e i n ,  a f f o r d s  de f endan t  t h e  p rocedu ra l  s a f e g u a r d s  

nece s sa ry  t o  p r o t e c t  h i s  s u b s t a n t i v e  r i g h t s  t o  be  sen tenced  

w i t h o u t  a r b i t r a r i n e s s  o r  c a p r i c e .  

The re fo r e ,  w e  ho ld  t h a t  t h e  d e a t h  p e n a l t y  s t a t u t e s  i n  

q u e s t i o n  i n  t h i s  c a s e  a r e  c o n s t i t u t i o n a l  under  t h e  Uni ted  

S t a t e s  c o n s i t u t i o n a l  r equ i rements .  They a r e  c o n s t i t u t i o n a l  

on t h e i r  f a c e  and a s  a p p l i e d  t o  t h i s  de f endan t .  

Defendant  n e x t  con tends  t h a t  s h i f t i n g  t h e  burden o f  

p rov ing  i n s a n i t y  t o  t h e  de f endan t  o f f e n d s  t h e  due  p r o c e s s  

c l a u s e  of t h e  Montana C o n s t i t u t i o n .  

Defendant  re l ies  on t h e  r ea son ing  of  a  co lo r ado  c a s e ,  

S t a t e  ex  r e l .  Juhan v .  D i s t r i c t  Cou r t ,  (1968) I 165 Cola- 

253, 439 P.2d 741. P r i o r  t o  Juhan,  t h e  co lo r ado  Supreme 

Cour t  had always h e l d  t h e  burden was on t h e  s t a t e  t o  d i s p r o v e  

a  p r o p e r l y  r a i s e d  d e f e n s e  o f  i n s a n i t y  beyond a  r e a s o n a b l e  



doubt.  The l e g i s l a t u r e  subsequent ly  passed a  s t a t u t e  pur- 

p o r t i n g  t o  s h i f t  t h e  burden t o  defendant .  The Colorado 

Supreme Court  i n  Juhan,  i n  a  3-2 d e c i s i o n ,  he ld  i t s  prev ious  

d e c i s i o n s  were i n t e r p r e t a t i o n s  of  t h e  due process  c l a u s e  of 

t h e  Colorado C o n s t i t u t i o n ,  and t h e r e f o r e  t h e  l e g i s l a t u r e  was 

powerless t o  vary  t h e  c o n s t i t u t i o n a l  r u l i n g  by l e g i s l a t i v e  

enactment. 

Defendant ' s  reasoning  i s  s i m i l a r .  I n  1895, t h e  United 

S t a t e s  Supreme Court  he ld  t h a t  i n  t h e  f e d e r a l  system, t h e  

burden was on t h e  s t a t e  t o  d i sp rove  i n s a n i t y  beyond a  r ea -  

sonable  doubt.  Davis v .  United S t a t e s ,  (1895) ,  160 U.S. 

469, 16 S.Ct. 353, 40 L.ed. 499. Three Montana c a s e s  de- 

c ided  s h o r t l y  t h e r e a f t e r  adopted t h e  Davis r u l e  f o r  Montana. 

S t a t e  v .  Brooks, (1899) ,  23 Mont. 146, 57 P .  1038; S t a t e  v .  

Pee l ,  (1899) ,  23 Mont. 358, 59 P.  169; S t a t e  v .  F e l k e r ,  

(1903) ,  27 Mont. 451, 71 P.  668. The Montana L e g i s l a t u r e  i n  

1925 passed Ch. 87,  Laws of 1925, imposing t h e  burden on 

defendant  t o  prove h i s  i n s a n i t y  by a  preponderance of t h e  

evidence.  Thisbecame subsec t ion  2 of  former s e c t i o n  94-119, 

R.C.M. 1947. The p r e s e n t  s t a t u t e ,  passed i n  1967, i s  sec-  

t i o n  95-503, R.C.M. 1947. Thus, t h e  burden has remained on 

t h e  defendant  s i n c e  1925. Montana c a s e s  s i n c e  1925 have 

r e l i e d  upon t h e  s t a t u t e  and he ld  t h e  ju ry  should be i n -  

s t r u c t e d  t h a t  defendant  must prove i n s a n i t y  by a  prepon- 

derance  of t h e  evidence.  S t a t e  v .  V e t t e r e ,  (1926) ,  76 f/lont. 

574, 248 P .  179 .  The main t h r u s t  of d e f e n d a n t ' s  argument i s  

t h a t  t h e  o l d  Montana c a s e s  w e r e  of c o n s t i t u t i o n a l  s i g n i f i c a n c e  

and could n o t  be  v a r i e d  by t h e  l e g i s l a t u r e ;  t h u s  ~ o n t a n a ' s  

s t a t u t e s  have v i o l a t e d  t h e  due p roces s  c l a u s e  of t h e  Montana 

C o n s t i t u t i o n  s i n c e  1925. 



The problem wi th  t h i s  argument i s  t h a t  it assumes 

Brooks, P e e l ,  and Fe lke r  were based on t h e  due p roces s  

c l a u s e  of t h e  Montana C o n s t i t u t i o n .  There i s  no mention of 

t h e  Montana C o n s t i t u t i o n  i n  any of them. They merely f o l -  

lowed t h e  r u l e  announced by t h e  Supreme Court  i n  Davis. The 

Supreme Court  i n  Leland v .  Oregon, (1952) ,  343 U.S. 790, 72 

S.Ct. 1 0 0 2 ,  96  L.ed 1302, noted t h a t  Davis "obviously  e s t ab -  

l i s h e s  no c o n s t i t u t i o n a l  d o c t r i n e ,  b u t  on ly  t h e  r u l e  t o  be 

followed i n  f e d e r a l  c o u r t s . "  S i m i l a r l y ,  it i s  appa ren t  t h a t  

Brooks, Peel and Fe lke r  w e r e  n o t  e s t a b l i s h i n g  a c o n s t i t u t i o n a l  

d o c t r i n e  f o r  Montana. J u s t  a s  Congress could conceivably 

change t h e  f e d e r a l  r u l e  s e t  f o r t h  i n  Davis, t h e  Montana 

L e g i s l a t u r e  c l e a r l y  had t h e  power t o  change t h e  r u l e  announced 

i n  t h e  e a r l y  Montana ca ses .  

On remand from t h e  United S t a t e s  Supreme Cour t ,  t h e  

i s s u e  b e f o r e  t h i s  Court  i s  whether t h e  t r i a l  c o u r t ' s  i n s t r u c -  

t i o n  on mental  d i s e a s e  o r  d e f e c t  u n c o n s t i t u t i o n a l l y  s h i f t e d  

t h e  burden of  proof of s t a t e  of mind t o  defendant .  The 

Supreme Court  d i r e c t e d  us  t o  r econs ide r  our  e a r l y  d e c i s i o n  

i n  t h i s  c a s e  i n  l i g h t  of  P a t t e r s o n  v .  New York, (1977) ,  432 

U.S. 197, 97 S.Ct. 2319, 53 L Ed 2d 281. I n  doing s o ,  w e  

w i l l  examine t h e  defense  of mental  d i s e a s e  o r  d e f e c t  a s  it 

e x i s t s  under Montana law and a s  a p p l i e d  i n  t h i s  case. 

Evidence of  a d e f e n d a n t ' s  mental  d i s e a s e  o r  d e f e c t  i s  

admis s ib l e  i n  Montana c r i m i n a l  t r i a l s  f o r  two s t a t u t o r y  

defenses .  Sec t ion  95-501(a) ,  R.C.M. 1947, p rov ides :  

"A person i s  n o t  r e s p o n s i b l e  f o r  c r i m i n a l  con- 
d u c t  i f  a t  t h e  t ime of such conduct a s  a r e s u l t  
of mental  d i s e a s e  o r  d e f e c t  he i s  unable  e i t h e r  
t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  of h i s  conduct  
o r  t o  conform h i s  conduct  t o  t h e  requirements  
of law." 



This  s e c t i o n  d e f i n e s  Montana's " l e g a l  i n s a n i t y "  de fense .  

Sec t ion  95-503(a) ,  R.C.M. 1947, p l a c e s  upon t h e  defendant  

t h e  burden of e s t a b l i s h i n g  h i s  l e g a l  i n s a n i t y  by a  pre-  

ponderance of  t h e  evidence.  Defendant concedes t h e  S t a t e  

may a l l o c a t e  t o  t h e  defendant  t h e  burden of proving h i s  

l e g a l  i n s a n i t y  w i thou t  v i o l a t i n g  t h e  United S t a t e s  Cons t i tu -  

t i o n .  P a t t e r s o n  v. New York, supra ;  Rivera  v .  Delaware, 

(1976) ,  429 U.S. 877, 97 S.Ct. 226, 50 L Ed 2d 160; Leland 

v. Oregon, supra .  Defendant contends ,  however, t h a t  t h e  

second c r i m i n a l  de fense  involv ing  mental  d i s e a s e  o r  d e f e c t  

u n c o n s t i t u t i o n a l l y  s h i f t e d  t h e  burden t o  defendant  t o  d i s -  

prove i n t e n t ,  an  e s s e n t i a l  element of t h e  cr ime charged.  

I n  a d d i t i o n  t o  t h e  l e g a l  i n s a n i t y  de fense  which, i f  

proven, excludes  a  d e f e n d a n t ' s  r e s p o n s i b i l i t y  f o r  an o the r -  

wise  c r i m i n a l  a c t ,  evidence of a  d e f e n d a n t ' s  mental  d i s e a s e  

o r  d e f e c t  i s  a l s o  admis s ib l e  i n  Montana c r i m i n a l  t r i a l s  I' * 

* * whenever it i s  r e l e v a n t  t o  prove t h a t  t h e  defendant  d i d  

o r  d i d  n o t  have a s t a t e  of mind which i s  an element of t h e  

o f f ense . "  S e c t i o n  95-502, R.C.M. 1947. This  s e c t i o n  i s  a  

c o d i f i c a t i o n  of t h e  "diminished c a p a c i t y "  de fense ,  under 

which a  defendant  may show t h a t  he  s u f f e r e d  from a  mental  

d i s e a s e  o r  d e f e c t  which, a l though  i n s u f f i c i e n t  t o  e s t a b l i s h  

l e g a l  i n s a n i t y  a s  a  complete defense ,  made him incapab le  of 

forming t h e  c r i m i n a l  i n t e n t  de f ined  by s t a t u t e  a s  an element 

of t h e  cr ime charged.  

I n  1967, when s e c t i o n  95-502, R.C.M. 1947, was enac ted  

by t h e  Montana l e g i s l a t u r e ,  homicide i n  Montana was d iv ided  

i n t o  f o u r  c l a s s i f i c a t i o n s ,  each r e q u i r i n g  a  d i f f e r e n t  and 

s p e c i f i c  mental  s t a t e .  The i n t e n t  e l e a e n t  of f i r s t  deg ree  

murder was d e l i b e r a t i o n ,  p remedi ta t ion  and mal ice  a f o r e -  

thought ,  whi le  t h a t  of second degree  murder w a s  mal ice  



a f o r e t h o u g h t ,  w i t h o u t  d e l i b e r a t i o n  o r  p r emed i t a t i on .  Sec- 

t i o n  94-2503, R.C.M. 1947. S t a t e  v .  Brooks (1967 ) ,  150 Mont. 

399, 436 P.2d 9 1 .  Volun ta ry  mans laugh te r  c o n s i s t e d  of  any 

un lawfu l  k i l l i n g ,  w i t h o u t  malice, upon a  sudden q u a r r e l  o r  

h e a t  o f  pa s s ion .  S e c t i o n  94-2507(1) ,  R.C.M. 1947. Involun-  

t a r y  mans laugh te r ,  t h e  f o u r t h  c l a s s i f i c a t i o n  o f  homicide 

under Montana c r i m i n a l  law i n  1967, d i d  n o t  have c r i m i n a l  

i n t e n t  a s  a  s t a t u t o r y  e lement  of t h e  c r i m e ;  t h e  i s s u e ,  

r a t h e r ,  was one  of  c r i m i n a l  neg l i gence .  S e c t i o n  94-2507(2) ,  

R.C.M. 1947. S t a t e  v. Souhrada,  ( 1949 ) ,  122 Mont. 377, 204 

P.2d 792. 

The d imin i shed  c a p a c i t y  d e f e n s e  was t r a d i t i o n a l l y  used 

t o  show t h a t ,  due  t o  menta l  d i s e a s e  o r  d e f e c t ,  t h e  d e f e n d a n t  

was unab l e  t o  form t h e  s p e c i f i c  i n t e n t  which was a n  e lement  

of  a  h i g h e r  deg ree  of  a n  o f f e n s e  such a s  homicide ,  and t h a t  

a  lesser d e g r e e  of  c r i m i n a l  homicide,  which l acked  t h a t  

s p e c i f i c  i n t e n t  a s  a n  e lement  of t h e  c r i m e ,  was i n  f a c t  

committed. See,  Anno. 22 ALR3d 1228, 1238-43 (1968) .  Thus, 

under Montana law i n  e f f e c t  when s e c t i o n  95-502, R.C.M. 

1947, was e n a c t e d ,  ev idence  of  a  d e f e n d a n t ' s  menta l  d i s e a s e  

o r  d e f e c t  was a d m i s s i b l e  t o  p rove  o r  d i s p r o v e ,  f o r  example, 

t h a t ,  a l t hough  a  d e f e n d a n t  committed a n  un lawfu l  k i l l i n g  

w i t h  m a l i c e  a f o r e t h o u g h t ,  he  had n o t  t h e  c a p a c i t y  t o  form 

t h e  s p e c i f i c  i n t e n t - - d e l i b e r a t i o n  o r  premedi ta t ion--which 

was a n  e lement  o f  f i r s t  d e g r e e  murder.  

B y  January  1974, when Lana Harding was kidnapped and 

murdered, Montana had adopted i t s  p r e s e n t  c r i m i n a l  code.  

The new code a b o l i s h e d  a l l  d i s t i n c t i o n s  between f i r s t  and 

second d e g r e e  murder.  Mal ice  a f o r e t h o u g h t  and p r e m e d i t a t i o n  

a r e  no l o n g e r  e lements  o f  t h e  c r i m i n a l  homicide o f f e n s e .  

The i n t e n t  e lement  o f  t h e  crime of homicide under p r e s e n t  



Montana law i s  merely  "pu rpose ly ,  knowingly, o r  n e g l i g e n t l y "  

c aus i ng  t h e  d e a t h  of  a n o t h e r  human be ing .  S e c t i o n  94-5-101, 

R.C.M. 1947. There  a r e  t h r e e  t y p e s  o f  c r i m i n a l  homicide.  

Defendant  was charged w i t h ,  and conv i c t ed  o f ,  d e l i b e r a t e  

homicide,  a  c r i m i n a l  homicide committed pu rpose ly  o r  knowingly. 

S e c t i o n  94-5-102 (1) ( a )  , R.C.M. 1947. M i t i g a t e d  d e l i b e r a t e  

homicide,  a  lesser o f f e n s e ,  a l s o  r e q u i r e s  t h a t  t h e  de f endan t  

commit t h e  c r i m i n a l  homicide purpose ly  o r  knowingly, b u t  

t h a t  t h e  d e l i b e r a t e  homicide be  committed under  t h e  i n f l u -  

ence  o f  extreme menta l  o r  emot iona l  stress f o r  which t h e r e  

i s  a  r e a s o n a b l e  excuse .  S e c t i o n  94-5-103(1),  R.C.M. 1947. 

The t h i r d  t y p e  of  c r i m i n a l  homicide,  n e g l i g e n t  homicide,  i s  

i n a p p l i c a b l e  t o  t h e  f a c t s  shown a t  t r i a l .  

Because t h e  s t a t u t o r y  d e f i n i t i o n s  o f  bo th  d e l i b e r a t e  

homicide and m i t i g a t e d  d e l i b e r a t e  homicide r e q u i r e  proof by 

t h e  S t a t e  of  t h e  i d e n t i c a l  menta l  element--purposely o r  

knowingly-- there was no lesser d e g r e e  of  c r i m i n a l  homicide 

of  which d e f e n d a n t  cou l d  have been conv i c t ed  upon proof t h a t  

he was unab l e  t o  form t h e  menta l  s t a t e  r e q u i r e d  i n  d e l i b -  

e r a t e  homicide. The S t a t e  conc ludes  t h a t ,  because  a l l  o f  

t h e  cha rge s  r e q u i r e d  a  showing of  p u r p o s e f u l  o r  knowing 

conduc t ,  t h e  s e c t i o n  95-502 d e f e n s e  of  men t a l  d i s e a s e  o r  

d e f e c t  nega t i ng  t h e  a b i l i t y  t o  form a  p u r p o s e f u l  o r  knowing 

i n t e n t  was a  complete ,  r a t h e r  t h a n  a  p a r t i a l ,  d e f e n s e  and a s  

such merged w i t h  t h e  i n s a n i t y  de f ense  of  s e c t i o n  95-501. 

W e  do n o t  a g r e e  w i t h  t h e  S t a t e  t h a t ,  i n  t h i s  c a s e ,  t h e  

d imin i shed  c a p a c i t y  and i n s a n i t y  d e f e n s e s  w e r e  n e c e s s a r i l y  

i d e n t i c a l .  The p r e s c r i b e d  menta l  s t a t e  of "purpose ly  o r  

knowinglyv a p p l i e s  t o  each  e lement  of  t h e  c r i m e  of  d e l i b e r a t e  

homicide.  S e c t i o n  94-2-103(1) and ( 2 ) ,  R.C.M. 1947. To be 

g u i l t y  of  d e l i b e r a t e  homicide,  t h e r e f o r e ,  one  must e i t h e r  



have t h e  purpose t o  k i l l  o r  know t h a t  i t  was h igh ly  probable  

t h a t  h i s  a c t i o n s  would r e s u l t  i n  t h e  d e a t h  of ano ther  human 

being.  While l e g a l  i n s a n i t y  would have completely exon- 

e r a t e d  defendant  from r e s p o n s i b i l i t y  f o r  h i s  c r i m i n a l  con- 

d u c t ,  t h e  diminished c a p a c i t y  de fense  could be  used i n  a  

c r i m i n a l  homicide c a s e  t o  show, f o r  example, " * * * t h a t  

a l though  defendant  knew t h e  n a t u r e  and q u a l i t y  of t h e  a c t  

( t h e  a s s a u l t  * * * )  and knew t h a t  it was wrong" and s o  w a s  

n o t  i r r e s p o n s i b l e  under t h e  l e g a l  i n s a n i t y  t e s t ,  "he lacked 

mental  c a p a c i t y  t o  form t h e  i n t e n t  t o  k i l l  * * *" .  Weihofen 

and Overholser ,  Mental Disorder  Af fec t ing  t h e  Degree of a  

Crime, 56 Yale L . J .  959, 979-80 (1948) .  A defendant  t hen ,  

due t o  mental  d i s e a s e  o r  d e f e c t  p rec lud ing  him from forming 

t h e  i n t e n t  t o  commit c r i m i n a l  homicide, might be found 

g u i l t y  of t h e  lesser inc luded  o f f e n s e  of aggravated a s s a u l t .  

See, S t a t e  v.  Booth, (1977) ,  30 0r.App. 351, 567 P.2d 559, 

Defendant ma in t a in s  t h e  S t a t e  w a s  r e q u i r e d  t o  prove " * 

* * t h a t  defendant  had,  and could have had, a  p a r t i c u l a r  

s t a t e  of  mind which i s  an  element of t h e  o f f e n s e " ,  and t h a t  

by making diminished c a p a c i t y  an a f f i r m a t i v e  de fense ,  t h e  

t r i a l  judge u n c o n s t i t u t i o n a l l y  s h i f t e d  t o  defendant  t h e  

burden of d i sp rov ing  an e s s e n t i a l  element of t h e  o f f e n s e s  

charged.  

" *  * * t h e  Due Process  Clause p r o t e c t s  t h e  
accused a g a i n s t  conv ic t ion  except  upon proof 
beyond a  r ea sonab le  doubt of every f a c t  neces- 
s a r y  t o  c o n s t i t u t e  t h e  crime w i t h  which he i s  
charged." I n  r e  Winship, (1970) ,  397 U.S. 358, 
364, 90 S . C t .  1068, 25 L Ed 2d 368. 

W e  must t h e r e f o r e  ana lyze  Montana's d e l i b e r a t e  homicide 

s t a t u t e  t o  determine i f  a  d e f e n d a n t ' s  l a c k  of mental  d i s e a s e  

o r  d e f e c t ,  and h i s  r e s u l t i n g  a b i l i t y  t o  purposely  o r  know- 

i n g l y  cause  t h e  d e a t h  of ano ther  person ,  i s  a  f a c t  necessary  



t o  c o n s t i t u t e  t h e  crime charged.  P a t t e r s o n  v .  New York, 

supra .  

I n  Montana, a  person commits t h e  o f f e n s e  of d e l i b e r a t e  

homicide i f  he purposely  o r  knowingly causes  t h e  d e a t h  of 

ano ther  human being.  Sec t ions  94-5-102 (1) ( a )  , 94-5-101 (1) , 

R.C.M. 1947. The s t a t u t o r i l y  de f ined  e lements  of t h e  o f -  

f e n s e ,  each of which t h e  S t a t e  must prove beyond a r ea sonab le  

doubt ,  a r e  t h e r e f o r e  caus ing  t h e  d e a t h  of ano ther  human 

being wi th  t h e  knowledge t h a t  you a r e  caus ing  o r  w i th  t h e  

purpose t o  cause  t h e  d e a t h  of t h a t  human be ing .  A person 

a c t s  "with  knowledge" o r  "knowingly" " * * * wi th  r e s p e c t  t o  

t h e  r e s u l t  of conduct  desc r ibed  by a s t a t u t e  d e f i n i n g  an 

o f f e n s e  when he i s  aware t h a t  it i s  h igh ly  probable  t h a t  

such r e s u l t  w i l l  be caused by h i s  conduct .  * * * "  Sec t ion  

94-2-101(27), R.C.M. 1947. The s t a t u t e  does  n o t  r e q u i r e  t h e  

S t a t e  t o  prove t h e  defendant  does n o t  s u f f e r  from mental  

d i s e a s e  o r  d e f e c t  which would p reven t  t h e  defendant  from 

doing t h e  a c t  purposely  o r  knowingly. 

Because s a n i t y  o r  l a c k  of mental  d i s e a s e  o r  d e f e c t  i s  

n o t  an  element inc luded  i n  t h e  d e f i n i t i o n s  of any of t h e  

cr imes charged a g a i n s t  defendant ,  t h e  S t a t e  may r e l y  upon 

t h e  r e b u t t a b l e  presumption t h a t  t h e  defendant  was sane  when 

t h e  o f f e n s e  was committed. Cf. Mullaney v .  Wilbur,  (1975) ,  

421 U.S. 684, 95 S.Ct. 1881, 4 4  L Ed 2d 508; s e e ,  P a t t e r s o n  

v.  New York, 432 U.S. 212-216. The s a n i t y  presumption i s  a 

presumption which a l l  t h e  s t a t e s  employ i n  c r i m i n a l  t r i a l s .  

See,  H. Weihofen, Mental Disorder  - a s  - a Criminal  Defense, 

(1954) ,  pp. 214-215, and cases c o l l e c t e d  t h e r e i n ;  Leland v. 

Oregon, 343 U.S. a t  799. Without a presumption t h a t  every- 

one i s  sane  and capable  of committing c r imes ,  " * * * t h e  

government would always be  under t h e  n e c e s s i t y  of adducing 



a f f i r m a t i v e  evidence of t h e  s a n i t y  of t h e  accused.  But a  

requirement  of t h a t  c h a r a c t e r  would s e r i o u s l y  de l ay  and 

embarrass t h e  enforcement of t h e  laws a g a i n s t  cr ime,  and i n  

most ca ses  be unneccessary.  * * * "  Davis v .  United S t a t e s ,  

(1895) ,  160 U.S. 469, 486, 16 S.Ct. 353, 40 L.ed. 499. The 

t r i a l  c o u r t  i n s t r u c t e d  t h e  jury  defendant  w a s  presumed t o  

have been sane  a t  t h e  t i m e  t h e  o f f e n s e s  were committed. 

Defendant himself  i n  h i s  reques ted  i n s t r u c t i o n s  s t a t e d  t h a t  

"Every man i s  presumed t o  be sane ,  t h a t  i s ,  t o  be wi thout  

mental  d i s e a s e  o r  d e f e c t  * * * ." The presumption of s a n i t y  

d i d  n o t  s h i f t  t o  defendant  t h e  burden of d i sp rov ing  a  f a c t  

necessary  t o  c o n s t i t u t e  t h e  crime charged.  

" *  * * To recognize  a t  a l l  a  m i t i g a t i n g  
c i rcumstance does  n o t  r e q u i r e  t h e  S t a t e  t o  
prove i t s  nonexis tence  i n  each c a s e  i n  which 
t h e  f a c t  i s  p u t  i n  i s s u e  * * * . 
" *  * * Proof of t h e  nonexis tence of a l l  
a f f i r m a t i v e  de fenses  has  never been c o n s t i -  
t u t i o n a l l y  r e q u i r e d  * * * . "  P a t t e r s o n  v .  
N e w  York, 432 U.S. 209, 210. 

The s e c t i o n  95-502,diminished c a p a c i t y  d e f e n s e , i s  an 

a f f i r m a t i v e  defense .  Sec t ion  94-2-103(6), R.C.M. 1947. To 

r e b u t  t h e  presumptions of s a n i t y  and c a p a b i l i t y  of forming 

a  purposefu l  o r  knowing i n t e n t ,  a  defendant  may admit  ev i -  

dence r e l e v a n t  t o  " * * * prove t h a t  he d i d  n o t  have a  

p a r t i c u l a r  s t a t e  of mind which i s  an e s s e n t i a l  element of 

t h e  o f f e n s e  charged.  I' Sec t ion  95-503 ( b )  ( 2 )  , R.C.M. 1947. 

These s e c t i o n s  do n o t  d e f i n e  t h e  s t anda rd  of proof necessary  

t o  e s t a b l i s h  t h i s  a f f i r m a t i v e  de fense ,  and n e i t h e r  s e c t i o n  

95-502 nor s e c t i o n  95-503(b)(2)  has been i n t e r p r e t e d  by t h i s  

Court .  We hold t h a t ,  t o  prove a  s e c t i o n  95-502 de fense ,  a  

defendant  must prove by a  preponderance of t h e  evidence t h a t  

he  lacked t h e  a b i l i t y ,  due t o  mental  d i s e a s e  o r  d e f e c t ,  t o  

form t h a t  c r i m i n a l  mental  s t a t e  which i s  de f ined  by s t a t u t e  

a s  an  element of t h e  cr ime wi th  which he i s  charged.  



P l a c i n g  on  a de f endan t  t h e  burden of  p rov ing  t h e  

d imin i shed  c a p a c i t y  d e f e n s e  does  n o t  o f f e n d  " * * * 'some 

p r i n c i p l e  o f  j u s t i c e  s o  r o o t e d  i n  t h e  t r a d i t i o n s  and con- 

s c i e n c e  of  o u r  peop l e  a s  t o  be ranked as fundamenta l . '  * * 
*"  S p e i s e r  v .  Randa l l ,  ( 1958 ) ,  357 U.S. 513, 523, 78 S.Ct.  

1332, 2 L Ed 2d 1460. S e v e r a l  j u r i s d i c t i o n s  do n o t  even 

a l l o w  d imin i shed  c a p a c i t y  a s  a n  a f f i r m a t i v e  de f ense .  See ,  

S t a t e  v .  Doss, (1977) ,  116 Ar iz .  156,  568 P.2d 1054; Bethea 

v .  Uni ted  S t a t e s ,  (App.D.C. 1 9 7 6 ) ,  365 A.2d 64; c a s e s  c o l -  

l e c t e d  i n  22 ALR3d 1228, 1235-1238. Indeed ,  i n  t h e  s o l e  

o p i n i o n  i n  which t h e  Supreme Cour t  cons ide r ed  whether  a  

t r i a l  c o u r t  must i n s t r u c t  j u r o r s  t h a t  t h e y  shou ld  c o n s i d e r  

ev idence  of d imin i shed  c a p a c i t y ,  t h e  Cou r t  h e l d  t h a t  t h i s  

was a  m a t t e r  o f  p e c u l i a r l y  l o c a l  concern  e n t r u s t e d  t o  t h e  

l o c a l  c o u r t s .  

" *  * * For t h i s  Cour t  t o  f o r c e  t h e  D i s t r i c t  
o f  Columbia t o  a d o p t  such a  [d imin i shed  
c a p a c i t y ]  r equ i r emen t  f o r  c r i m i n a l  t r ia ls  
would i n v o l v e  a  fundamenta l  change i n  t h e  
common law t h e o r y  o f  r e s p o n s i b i l i t y . "  
F i s h e r  v .  Uni ted  S t a t e s ,  ( 1946 ) ,  328 U.S. 
463, 476, 66 S.Ct.  1318. 90 L.ed. 1382. 
(Bracketed  m a t e r i a l  added.)  

Because p s y c h i a t r i c  e v a l u a t i o n  a s  t o  s u b t l e  g r a d a t i o n s  

o f  menta l  impairment  i s  h i g h l y  s u b j e c t i v e  and n o t  w i t h i n  t h e  

common e x p e r i e n c e  of t h e  layman j u r o r ,  t h e  S t a t e  may i n  

f a i r n e s s  r e q u i r e  a  d e f e n d a n t  t o  conv ince  t h e  j u ry  o f  h i s  

d imin i shed  c a p a c i t y  by a  preponderance  o f  t h e  ev idence .  

The f a c t  t h a t  p s y c h i a t r y  i s  a  deve lop ing  and,  a t  p re -  

s e n t ,  i n e x a c t  s c i e n c e  h a s  long  been no ted  by t h e  c o u r t s .  

See ,  Greenwood v .  Uni ted  S t a t e s ,  ( 1956 ) ,  350 U.S. 366, 76 

S.Ct.  410, 100 L.ed. 412; Warhlich v .  Ar izona ,  ( 9 t h  C i r .  

1 9 7 3 ) ,  479 F.2d 1137; Bethea v .  Uni ted  S t a t e s ,  sup ra .  



"The s c i e n c e  of p sych ia t ry  i s  a t  most an 
educated guess  a s  t o  t h e  c e r t a i n t y  of human 
behavior ,  which cannot  be p r e d i c t e d  w i t h  
any abso lu teness .  * * * "  People v .  Del 
Guidice ,  (1973) ,  345 N.Y.S.2d 341, 344. 

I n  r e j e c t i n g  t h e  diminished c a p a c i t y  de fense ,  c o u r t s  have 

a l s o  compared diminished c a p a c i t y  w i t h  o t h e r  de fenses  and 

noted : 

" *  * * u n l i k e  t h e  no t ion  of p a r t i a l  o r  
r e l a t i v e  i n s a n i t y ,  c o n d i t i o n s  such a s  i n t o x i -  
c a t i o n ,  medicat ion,  e p i l e p s y ,  i n f ancy ,  o r  
s e n i l i t y  a r e ,  i n  vary ing  degrees ,  s u s c e p t i b l e  
t o  q u a n t i f i c a t i o n  o r  o b j e c t i v e  demons t ra t ion ,  
and t o  l a y  unders tanding.  * * * "  Bethea v. 
United S t a t e s ,  365 A.2d 88.  

See, Wahlrich v. Arizona,  supra ;  S t a t e  v .  Doss, supra .  

The myriad problems wi th  a l lowing  t h e  i n t r o d u c t i o n  of 

p s y c h i a t r i c  test imony t o  determine c r i m i n a l  r e s p o n s i b i l i t y  

a r e  d i scus sed  i n  Ennis  & Litwack, Pysch ia t ry  and t h e  Pre- -- 

sumption - of  Expe r t i s e :  F l ipp ing  Coins i n  t h e  Courtroom, 62 -- 

Cal.  L.Rev. 693, 737 (1974) .  

Desp i te  t h e  p o t e n t i a l  problems of proof i n  a l lowing  t h e  

diminished c a p a c i t y  a f f i r m a t i v e  de fense ,  and d e s p i t e  t h e  

f a c t  t h a t  a  s t a t e  ve ry  l i k e l y  i s  n o t  c o n s t i t u t i o n a l l y  re- 

qu i r ed  t o  even a l l ow diminished c a p a c i t y  a s  an a f f i r m a t i v e  

defense ,  Montana does  a l l ow t h e  defense .  While t h e  Montana 

l e g i s l a t u r e  was w i l l i n g  t o  recognize  diminished c a p a c i t y :  

" * * * a s  an  exculpa tory  * * * circumstance 
a f f e c t i n g  t h e  degree  of  c u l p a b i l i t y  * * * it 
was w i l l i n g  t o  do s o  on ly  i f  t h e  f a c t s  making 
o u t  t h e  defense  were e s t a b l i s h e d  by t h e  de- 
f endan t  w i th  s u f f i c i e n t  c e r t a i n t y .  The S t a t e  
was i t s e l f  unwi l l i ng  t o  under take t o  e s t a b l i s h  
t h e  absence of t h o s e  f a c t s  beyond r easonab le  
doubt ,  perhaps f e a r i n g  t h a t  proof would be 
t o o  d i f f i c u l t  and t h a t  t oo  many persons  de- 
s e r v i n g  t r ea tmen t  a s  murderers would escape 
t h a t  punishment i f  t h e  evidence need merely 
r a i s e  a reasonable  doubt  about  t h e  defend- 
a n t ' s  [diminished c a p a c i t y ]  . * * * "  P a t t e r s o n  
v.  New York, 432 U . S .  207. 



I n  t h i s  ca se ,  t h e  S t a t e  met icu lous ly  proved t h e  f a c t s  

c o n s t i t u t i n g  t h e  d e l i b e r a t e  homicide and aggravated kidnap- 

ping cr imes beyond any reasonable  doubt ,  based on a l l  t h e  

evidence inc lud ing  t h e  evidence of d e f e n d a n t ' s  a l l e g e d  

mental  d i s e a s e  o r  d e f e c t .  The S t a t e ,  c o n s i s t e n t  w i th  t h e  

Leland and Rivera c a s e s ,  could then  c o n s t i t u t i o n a l l y  r e f u s e  

t o  s u s t a i n  t h e  a f f i r m a t i v e  defense  of d iminished c a p a c i t y  

u n l e s s  defendant  proved t h a t  de fense  by a  preponderance of 

t h e  evidence.  

The i n s t r u c t i o n s  g iven  by t h e  c o u r t  c l e a r l y  r e q u i r e d  

t h e  S t a t e  t o  prove every element of t h e  o f f e n s e s  charged 

beyond a  reasonable  doubt and more than  gave defendant  t h e  

b e n e f i t  of Montana law on t h e  diminished c a p a c i t y  de fense  

burden of proof .  I n  I n s t r u c t i o n  53 t h e  j u r o r s  were t o l d  

t h a t ,  be fo re  cons ide r ing  t h e  diminished c a p a c i t y  de fense ,  

they  were t o  " * * * f i r s t  determine from t h e  evidence i n  

t h e  c a s e  beyond a r ea sonab le  doubt whether t h e  defendant  d i d  

do t h e  a c t s  charged a g a i n s t  him i n  t h e  Informat ion."  The 

c o u r t  s e p a r a t e l y  i n s t r u c t e d  t h e  ju ry  t h a t  t o  f i n d  defendant  

g u i l t y  of any of  t h e  o f f e n s e s  charged,  they  must f i r s t  f i n d  

t h a t  defendant  " * * * committed t h e  a c t  o r  a c t s  charged 

v o l u n t a r i l y ,  whi le  having wi th  regard  t o  each element con- 

t a i n e d  i n  t h e  law d e f i n i n g  t h e  o f f e n s e  one of t h e  mental  

s t a t e s  conta ined  i n  t h e  s a i d  d e f i n i t i o n " .  ( I n s t r u c t i o n  2 9 . )  

The c o u r t  i n s t r u c t e d  t h e  ju ry  t h a t  on ly  i f  it found beyond a  

r ea sonab le  doubt  t h a t  defendant  d i d  any of t h e  a c t s  charged 

a g a i n s t  him i n  t h e  Informat ion should they then  cons ide r  

"whether o r  n o t  he could have had t h e  r e q u i s i t e  mental  s t a t e  

f o r  t h e  a c t  o r  a c t s  which you have found he committed." 

( I n s t r u c t i o n  53 . )  



~ l t h o u g h  t h e  c o u r t  i n  I n s t r u c t i o n  53 i n s t r u c t e d  t h e  

j u ry  a s  t o  de fendan t ' s  burden of proof f o r  h i s  l e g a l  i n -  

s a n i t y  defense ,  nowhere i n  t h e  i n s t r u c t i o n  i t s e l f  d i d  t h e  

c o u r t  s p e c i f i c a l l y  i n s t r u c t  t h e  ju ry  a s  t o  what burden of 

proof defendant  had t o  s a t i s f y  t o  e s t a b l i s h  t h a t  he could 

n o t  form a  mental  s t a t e  of  "purposely"  o r  "knowingly" due t o  

mental  d i s e a s e  o r  d e f e c t  ( t h e  diminished c a p a c i t y  d e f e n s e ) .  

I t  i s  w e l l  e s t a b l i s h e d ,  however, t h a t  "* * * a s i n g l e  i n s t r u c -  

t i o n  i s  n o t  viewed i n  a r t i f i c i a l  i s o l a t i o n ,  b u t  must be 

viewed i n  t h e  c o n t e x t  of t h e  o v e r a l l  charge."  Cupp v .  

Naughten, (1973) ,  4 1 4  U.S. 1 4 1 ,  146-47, 94 S.Ct. 396, 38 L 

Ed 2d 368. I f  a l l  t h e  i n s t r u c t i o n s  cons idered  a s  a  whole 

f a i r l y  and a c c u r a t e l y  p r e s e n t  t h e  c a s e  t o  t h e  j u ry ,  t h e  f a c t  

t h a t  one i n s t r u c t i o n ,  s t and ing  a lone ,  i s  n o t  a s  f u l l  a s  it 

might have been i s  n o t  r e v e r s i b l e  e r r o r .  S t a t e  v .  Brooks, 

(1967) ,  150 Mont. 399, 436 P.2d 91. I n s t r u c t i o n  1 i n  t h i s  

c a s e  made t h e  jury  aware of t h i s  r u l e  of law. " * * * you 

a r e  t o  cons ider  a l l  of t h e  i n s t r u c t i o n s  a s  a  whole, and a r e  

t o  regard  each i n  t h e  l i g h t  of  a l l  t h e  o t h e r s . "  

The i n s t r u c t i o n s  i n  t h i s  c a s e ,  when cons idered  a s  a  

whole, imposed a more l e n i e n t  burden of proof on defendant  

t han  Montana law provided,  because t h e  i n s t r u c t i o n s  impressed 

upon t h e  ju ry  t h a t  defendant  had s u c c e s s f u l l y  e s t a b l i s h e d  

h i s  d iminished c a p a c i t y  de fense  i f ,  a f t e r  cons ide r ing  a l l  

t h e  evidence i n  t h e  c a s e ,  t h e  j u r o r s  e n t e r t a i n e d  a  r ea sonab le  

doubt as t o  whether defendant  s u f f e r e d  from mental  d i s e a s e  

o r  d e f e c t  which prevented him from forming a  purposefu l  o r  

knowing s t a t e  of mind w i t h  r e s p e c t  t o  t h e  o f f e n s e s  charged.  

"A person t o  be g u i l t y  of any of t h e  
of fensescharged  i n  any of t h e  seven counts  
charged i n  t h e  Informat ion must have committed 
t h e  a c t  o r  a c t s  charged v o l u n t a r i l y ,  whi le  having 
w i t h  r ega rd  t o  each element conta ined  i n  t h e  law 
d e f i n i n g  t h e  o f f e n s e  one of t h e  mental  s t a t e s  
conta ined  i n  s a i d  d e f i n i t i o n .  " ( I n s t r u c t i o n  29) 



" *  * * I n  o r d e r  t o  c o n v i c t  t h e  defendant  
of t h e  o f f e n s e  charged i n  any of s a i d  counts  
a l l  of  t h e  m a t e r i a l  a l l e g a t i o n s  conta ined  i n  
t h a t  p a r t i c u l a r  count  must be proved beyond a  
r ea sonab le  doubt  * * *." ( I n s t r u c t i o n  6 )  

"Reasonable doubt  i s  * * * t h a t  s t a t e  of 
t h e  c a s e  which, a f t e r  t h e  e n t i r e  comparison and 
c o n s i d e r a t i o n  of a l l  t h e  evidence,  l e a v e s  t h e  
minds of  t h e  j u r o r s  i n  t h a t  c o n d i t i o n  t h a t  they 
cannot  say they  f e e l  an  ab id ing  conv ic t ion  t o  a  
moral c e r t a i n t y  of t h e  t r u t h  of t h e  charge ."  
( I n s t r u c t i o n  7 )  

The i n s t r u c t i o n s  which were g iven  t o  t h e  ju ry  i n  t h i s  

c a s e  n o t  on ly  p r o t e c t e d  defendant  w i t h i n  t h e  ambit of Montana 

law, b u t  indeed p o s i t e d  a  more l i b e r a l  burden of proof t han  

t h a t  t o  which defendant  was e n t i t l e d .  Not on ly  d i d  t h e  

i n s t r u c t i o n s  n o t  s h i f t  t o  defendant  t h e  burden of d i sproving  

any element of t h e  o f f e n s e s  charged,  b u t  t h e  i n s t r u c t i o n s ,  

when r ead  t o g e t h e r ,  a l s o  r equ i r ed  defendant  t o  e s t a b l i s h  h i s  

d iminished c a p a c i t y  merely by r a i s i n g  a  r ea sonab le  doubt ,  

r a t h e r  t han  by proof by a  preponderance of t h e  evidence.  

I n  summary, w e  have examined a l l  t h e  s p e c i f i c a t i o n s  of 

e r r o r  r a i s e d  by defendant  and f i n d  no r e v e r s i b l e  e r r o r .  W e  

have f u r t h e r  considered t h i s  c a s e  i n  l i g h t  of P a t t e r s o n  v.  

N e w  York, supra ,  i n  accordance w i t h  t h e  mandate of t h e  

United S t a t e s  Supreme Court  on remand, and f i n d  no e r r o r .  

The judgment of conv ic t ion  and t h e  s en t ence  of dea th  

a r e  a f f i rmed.  

%A Chief J ft s t i c e  

W e  Concur: 

I d i s s e n t  and w i l l  f i l e  a  
w r i t t e n  d i s s e n t  s h o r t l y .  

J u s t i c e  


