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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

This  appea l  i s  taken  from an o r d e r  i s s u e d  by t h e  D i s -  

t r i c t  Cour t ,  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  Yellowstone 

County, whereby a p p e l l a n t ' s  o b l i g a t i o n  t o  provide suppor t  

moneys f o r  h i s  minor c h i l d  and h i s  v i s i t a t i o n  p r i v i l e g e s  

w e r e  t e rmina ted .  The cause  was submit ted on b r i e f s  t o  t h i s  

Court ;  no o r a l  argument w a s  had. 

On A p r i l  26, 1974, t h e  p a r t i e s  Linda Lehman (formerly  

Bil lman) and Barney Billman were d ivorced .  The D i s t r i c t  

Cour t  awarded custody of t h e  c o u p l e ' s  on ly  c h i l d ,  Joseph 

Richard (Joey)  t o  h i s  mother, Linda,  and ordered  t h e  f a t h e r ,  

Barney, t o  c o n t r i b u t e  $100 pe r  month toward suppor t  of t h e  

c h i l d .  

Barney p e t i t i o n e d  t h e  D i s t r i c t  Court  on September 3 0 ,  

1975, f o r  mod i f i ca t ion  of t h e  d i v o r c e  d e c r e e ,  ask ing  t h a t  

t h e  amount of suppor t  money t o  be  c o n t r i b u t e d  t o  t h e  c h i l d  

be  reduced by 50 p e r c e n t  and t h a t  v i s i t a t i o n  r i g h t s  be  

a f fo rded  him. A hea r ing  on t h e  m a t t e r  w a s  postponed, ap- 

p a r e n t l y  because Barney f a i l e d  t o  appear .  On February 11, 

1976, Barney renewed h i s  p e t i t i o n  f o r  mod i f i ca t ion  of t h e  

dec ree  i n  r e s p e c t  of v i s i t a t i o n ,  and aga in  appa ren t ly  f a i l e d  

t o  appear a t  t h e  hea r ing  on t h e  motion. 

Seven months a f t e r  Linda sought  a  r e s t r a i n i n g  o r d e r  

a g a i n s t  him, Barney a g a i n  p e t i t i o n e d  on October 25, 1976, 

f o r  mod i f i ca t ion  of  t h e  d i v o r c e  dec ree ,  seek ing  (1) a d e t e r -  

mina t ion  of t h e  amount of  c h i l d  suppor t  i n  which he  was i n  

arrears, ( 2 )  an  o r d e r  t o  compel t h e  c h i l d  Joey e n r o l l e d  i n  

school  under t h e  surname "Bil lman",  n o t  Lehman, t h e  name by 

which t h e  c h i l d  was known and had been e n r o l l e d ,  and ( 3 )  an 

o r d e r  en jo in ing  t h e  mother from "poisoning" t h e  c h i l d ' s  mind 

a g a i n s t  Barney. 



A f t e r  t h e  November 4 ,  1976, hea r ing  on Barney 's  p e t i -  

t i o n  f o r  mod i f i ca t ion ,  of which a  record  was made, Judge C. 

B. Sande i s s u e d  t h e  f i r s t  f i n d i n g s ,  conc lus ions  and o r d e r  

modifying t h e  dec ree ,  da t ed  December 8 ,  1976, by which he 

d i d  t h e  fol lowing:  

1. S e t  t h e  amount which Barney was i n  arrears i n  h i s  

c h i l d  suppor t  o b l i g a t i o n ;  

2 .  Reduced t h e  amount Barney was t o  c o n t r i b u t e  toward 

t h e  suppor t  of Joey;  

3. S e t  a s p e c i f i c  t ime f o r  v i s i t a t i o n  between Barney 

and Joey; 

4 .  Ordered t h e  c h i l d  t o  be  e n r o l l e d  i n  school  under and 

go by t h e  surname "Bil lman",  even though, a s  t h e  c o u r t  

acknowledged, "The c h i l d  i s  n o t  recognized by school  au- 

t h o r i t i e s  under t h e  defendant  f a t h e r ' s  surname of  illm man"; 

and 

5. Enjoined t h e  mother from poisoning t h e  c h i l d ' s  mind 

a g a i n s t  Barney. 

Two f i l i n g s  were made on December 13 ,  1976, one,  a  

motion t o  amend t h e  f i n d i n g s  and o r d e r ,  advanced by t h e  

mo the r ' s  counse l ,  and t h e  o t h e r  a  s t i p u l a t i o n  r ega rd ing  

superv ised  v i s i t a t i o n .  Within days ,  on December 22, 1976, 

Barney p e t i t i o n e d  t h e  D i s t r i c t  Court ,  s eek ing ,  i n t e r  a l i a ,  

custody of t h e  c h i l d .  

On January 3 ,  1977, Linda f i l e d  a  c r o s s - p e t i t i o n  f o r  

mod i f i ca t ion  of t h e  d e c r e e  t o  e l i m i n a t e  a l l  of Barney 's  

v i s i t a t i o n  p r i v i l e g e s .  The fo l lowing  month, Judge Sande 

i s s u e d  new f i n d i n g s ,  conc lus ions  and o r d e r  modifying t h e  

dec ree ,  da t ed  February 2 ,  1977. 

During t h e  t ime between t h e  two o r d e r s ,  numerous in -  

chambers conferences  and in t e rv i ews  were conducted. P a r t i -  



c i p a n t s  inc luded  t h e  c o u r t ,  a t t o r n e y s  f o r  both  p a r t i e s ,  

t h e  p a r t i e s  themselves,  t h e  p a t e r n a l  grandmother, c o u r t  

s e r v i c e s  personne l ,  and t h e  c h i l d .  

C e r t a i n  of t h e  r eco rd  i s  s c a n t y ,  some i s  e n t i r e l y  

a b s e n t ,  except  by r e f e r e n c e ,  b u t  it i s  c l e a r  t h a t  Barney 

had,  and l i k e l y  may y e t  have,  what i s  euphemis t i ca l ly  re- 

f e r r e d  t o  a s  a "problem wi th  d r ink ing" .  During t h e  cou r se  

of h i s  mar r iage  t o  Linda,  Barney would o f t e n  d r i n k  and then  

engage i n  v i o l e n t  and abus ive  behavior ,  ranging from c a l l i n g  

L i n d a ' s  young daughte r  Jody,  who l i v e d  w i t h  t h e  couple  

du r ing  t h e i r  mar r iage ,  n a s t y  names, t o  throwing knickknacks 

and running over  t h e  c h i l d r e n ' s  t o y s ,  t o  s t r i k i n g  and 

abus ing  Linda i n  t h e  presence  of  t h e  c h i l d r e n .  That  be- 

hav io r  e v e n t u a l l y  prompted Linda t o  seek  a d ivo rce  from 

Barney. I n  September, 1974, Linda was marr ied  t o  Stephen R.  

Lehman, who has  developed and ma in t a in s  a pa ren t - ch i ld  

r e l a t i o n s h i p  w i t h  Joey.  I n  c o n t r a s t ,  du r ing  t h e  f o u r  y e a r s  

s i n c e  t h e  d ivo rce ,  Barney has had ve ry  l i t t l e  c o n t a c t  w i th  

Joey.  I t  appears  t h a t  a l though  on occas ion ,  t o  p r o t e c t  t h e  

c h i l d ,  Linda r e f u s e d  t o  l e t  Barney see him, Barney, over  

extended p e r i o d s  of  t i m e ,  v o l u n t a r i l y  neg lec ted  t o  c o n t a c t  

t h e  boy. 

Based on t h e  in format ion  garnered  from t h e  conferences  

and in t e rv i ews  and from t h e  p r i o r  hea r ing ,  t h e  c o u r t  i s sued  

t h e  second o r d e r ,  which inc luded  t h e  fo l lowing  f i n d i n g s :  

1. The defendant  f a t h e r  has  had a s e r i o u s  d r i n k i n g  

problem and w a s  a  poor husband and f a t h e r ;  he w i l l f u l l y  

f a i l e d  t o  pay c h i l d  suppor t  and v o l u n t a r i l y  neg lec t ed  v i s i -  

t a t i o n  of h i s  c h i l d ;  

2 .  Because of  Barney 's  d r i n k i n g  and t h e  c h i l d ' s  a t t i -  



t ude  toward t h e  defendant ,  t h e  mother a t  t imes prevented 

v i s i t a t i o n ;  

3 .  Joey does n o t  want c o n t a c t  w i th  Barney, and v i s i t a -  

t i o n  can be accomplished only by p h y s i c a l l y  t ak ing  t h e  c h i l d  

a g a i n s t  h i s  w i l l ;  

4 .  Forced v i s i t a t i o n  would be  harmful,  bo th  menta l ly  

and emot iona l ly ,  t o  t h e  c h i l d ;  

5. The defendant  i s  unable  t o  p rov ide  a s u i t a b l e  home 

f o r  Joey ,  whi le  Linda and her  husband have provided an  

e x c e l l e n t  home and p a r e n t a l  c a r e  f o r  him; 

6 .  The c h i l d  looks  t o  Stephen R. Lehrnan a s  h i s  f a t h e r  

and a  change i n  custody would be extremely harmful t o  t h e  

c h i l d ;  

7. What suppor t  t h e  defendant  does  prov ide  i s  n o t  

needed and i s  a  sou rce  of con t inu ing  c o n f l i c t  between t h e  

p a r t i e s ;  and 

8. The p a r t i e s  s o  h a t e  one another  t h a t  cont inued 

c o n t a c t  between them would r e s u l t  i n  harm t o  t h e  c h i l d .  

A f t e r  making t h o s e  f i n d i n g s  and cons ide r ing  t h e  b e s t  

i n t e r e s t  of t h e  c h i l d ,  t h e  c o u r t  concluded and ordered  t h a t  

Barney 's  suppor t  o b l i g a t i o n  be te rmina ted  and t h a t  he be  

denied f u r t h e r  v i s i t a t i o n  wi th  t h e  c h i l d .  

On March 2 4 ,  1977, n o t i c e  of appea l  was f i l e d  by 

Barney 's  a t t o r n e y .  A f t e r  numerous d e l a y s  on a p p e l l a n t ' s  

p a r t  over  a  ten- to-eleven month pe r iod ,  on January 20, 1978, 

t h i s  Cour t ,  of  i t s  own motion, o rdered  t h e  a p p e l l a n t  t o  show 

cause  why t h e  appea l  should n o t  be  d i smissed  f o r  f a i l u r e  t o  

f i l e  a  b r i e f .  A b r i e f  was subsequent ly  f i l e d  on January 31, 

1978. 

Although counse l  f o r  respondent  a rgues  s t r o n g l y  and 

p e r s u a s i v e l y  f o r  t h i s  Court  t o  d i smis s  t h e  i n s t a n t  appea l  



based on a p p e l l a n t ' s  f a i l u r e  bo th  t o  t ime ly -appea l  and t o  

pursue t h e  appea l  w i t h  some measure of d i l i g e n c e ,  w e  r e s t  

o u r  d e c i s i o n  on t h e  s t a t u t o r y  requirement  t h a t  heed be pa id  

t h e  b e s t  i n t e r e s t  of t h e  c h i l d .  Sec t ions  48-332 and 48-337, 

R.C.M. 1947 (Supp. 1977) .  I t  happens t h a t  a p p e l l a n t ' s  d i l a -  

t o r i n e s s  i n  pursu ing  h i s  appea l  i s  an  a d d i t i o n a l  f a c t o r  

which suppor t s  o u r  conc lus ion  t h a t  t h e  b e s t  i n t e r e s t  of t h e  

c h i l d  i s  served by upholding t h e  D i s t r i c t  C o u r t ' s  second 

o r d e r  t e rmina t ing  bo th  Barney's  o b l i g a t i o n  t o  p rov ide  sup- 

p o r t  moneys and h i s  v i s i t a t i o n  p r i v i l e g e s .  

The D i s t r i c t  Court  has  d i s c r e t i o n  t o  modify an o r d e r  

g r a n t i n g  o r  denying v i s i t a t i o n  r i g h t s  whenever mod i f i ca t ion  

would s e r v e  t h e  b e s t  i n t e r e s t  of t h e  c h i l d .  Sec t ion  48- 

337 ( 2 )  , X.C.M. 1947 (Supp. 1977) . By t h e  express  t e r m s  of 

t h e  s t a t u t e ,  t h e  c o u r t  i s  r e q u i r e d  t o  f i n d  t h a t  " v i s i t a t i o n  

would endanger s e r i o u s l y  t h e  c h i l d ' s  p h y s i c a l ,  mental ,  

moral ,  o r  emotional  h e a l t h . "  The D i s t r i c t  Court  s p e c i f i c a l l y  

found t h a t  " v i s i t a t i o n  a t  t h i s  t ime can be accomplished on ly  

by p h y s i c a l l y  t ak ing  t h e  boy a g a i n s t  h i s  w i l l  and f o r c i n g  

t h e  v i s i t a t i o n "  and t h a t  "enforced v i s i t a t i o n  would be  

men ta l ly  and emot iona l ly  harmful t o  t h e  c h i l d . "  

Those f i n d i n g s  w e r e  based on in format ion  provided t h e  

c o u r t  du r ing  a  series of - i n  camera conferences  and i n t e r -  

v iews,  i n  which a l l  i n t e r e s t e d  persons  p a r t i c i p a t e d  a t  

v a r i o u s  t i m e s  between t h e  i s suance  of t h e  two f i n d i n g s ,  

conc lus ions  and o r d e r s .  Appel lan t  charges  t h a t  t h e  D i s t r i c t  

Court  e r r e d  i n  f a i l i n g  t o  cause  a  r eco rd  t o  be made of t h e  

i n  chambers i n t e r v i e w ( s )  wi th  t h e  c h i l d .  Appel lan t  com- 

p l a i n s  of t h e  l a c k  of  such r eco rd ,  y e t  he ,  wi th  and through 

h i s  counse l ,  agreed  t o  a t t empt  t o  i n fo rma l ly  r e s o l v e  t h e  

problem of v i s i t a t i o n ,  and, t o  t h a t  end,  agreed t h a t  o f f -  



the- record  conferences  and in t e rv i ews  were t o  be he ld .  That  

such agreement was made i s  n o t  d i s p u t e d  by a p p e l l a n t ;  f u r t h e r -  

more, d i r e c t  r e f e r e n c e  t o  it i s  made i n  t h e  s t a t emen t  p re fa -  

t o r y  t o  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g s ,  v i z . ,  "This  m a t t e r  

having come be fo re  t h e  Court  on opposing motions of t h e  

p a r t i e s ,  and t h e  Court  having heard t h e  test imony taken  i n  

p rev ious  hea r ings  i n  t h i s  m a t t e r  and having met i n  chambers -- 

pur suan t  - t o  agreement of - counsel  wi th  t h e  p a r t i e s ,  t h e i r  -- 

counse l ,  t h e  p a t e r n a l  grandmother, t h e  minor son of t h e  --- 
p a r t i e s ,  -- and t h e  Court  Se rv i ces  personne l ,  who has i n v e s t i -  

ga t ed  and a s s i s t e d  i n  t h e  m a t t e r ,  t h e  Court  makes t h e  f o l -  

lowing FINDINGS O F  FACT." (Emphasis added.) 

I n  o rde r  t o  determine i f  t h e  D i s t r i c t  Court  d i d  e r r  i n  

t h i s  r e g a r d ,  w e  must i n q u i r e  whether counsel  may waive t h e  

requi rement  imposed by s e c t i o n  48-334(1),  R.C.M. 1947 (Supp. 

1977) , t h a t  a  r eco rd  be made of  t h e  c o u r t ' s  i n t e rv i ew (s)  of 

t h e  c h i l d .  Examination of a  most r e c e n t  d e c i s i o n ,  Easton v .  

Easton (1978) ,  Mont. - I  - , 574 P.2d 989, 992, 35 

St.Rep. 123,  126, r e v e a l s  t h a t  indeed counse l  may s o  waive, 

and should he do s o ,  he may n o t  l a t e r  complain t h a t  he was 

p re jud iced  thereby.  I n  Easton,  t h e  D i s t r i c t  Court ,  pursuant  

t o  agreement of counse l ,  r equ i r ed  no record  be made of a 

p a r t i c u l a r  hear ing .  Remarking t h a t  " *  * * Counsel s u r e l y  

knows t h e  t e r m  'wa iver '  i s  g e n e r a l l y  de f ined  a s  a vo lun ta ry  

and i n t e n t i o n a l  re l inquishment  of a  known r i g h t ,  c l a im  o r  

p r i v i l e g e " ,  Easton v .  Easton,  Mont. a t  , 574 P.2d a t  

992, 35 St.Rep. a t  126,  t h i s  Court  took except ion  t o  t h e  

o b j e c t i o n  r a i s e d  by defendant  t h a t  no r eco rd  was made of t h e  

hea r ing .  W e  l i k e w i s e  t a k e  except ion  i n  t h e  i n s t a n t  ca se .  

Appel lan t  may n o t  waive, v o l u n t a r i l y  and i n t e n t i o n a l l y ,  a  

known r igh t - -he re ,  t h e  r i g h t  t o  have made a  r eco rd  of t h e  



court's - in camera interview(s) of the child--and later 

complain that the District Court erred in accomodating him. 

  his specification of error is specious to a court of equity 

which considers that one's acquiescence in error takes away 

the right of objecting to it. Section 49-108, R.C.M. 1947 

(Supp. 1977); see Brannon v. Lewis & Clark County (1963), 

143 Mont. 200, 208, 387 P.2d 706, 711. 

The District Court exercised the option made available 

to it under section 48-334 (I), R.C.M. 1947 (Supp. 1977), and 

interviewed the child in chambers "to ascertain [his] wishes 

as to his custodian and as to visitation." Apparently the 

court allowed counsel for appellant and perhaps appellant 

himself to be present at the interview(s), in conformity 

with the discretion granted the court by that same statute. 

The court determined that the best interest of the child 

would be served by terminating Barney's visitation rights. 

We defer to that judgment, because the District Court has a 

superior advantage in determining these difficult problems. 

See Weber v. Weber (1978), Mont . -1 - , 576 P.2d 

1102, 1104, 35 St.Rep. 309, 311-12, and cases cited therein. 

The Montana statutes are specific in their requirements, 

from setting forth how a custody or support proceeding shall 

be entitled, section 48-315(2), R.C.M. 1947 (Supp. 1977), to 

demanding that, in the absence of written consent of the 

parties, there be a showing of changed circumstances to 

support a petition for modification of a decree in respect 

of support, section 48-330(1) (a), R.C.M. 1947 (Supp. 19771, 

to mandabkg that an affidavit setting forth facts sup- 

porting the requested modification accompany papers seeking 

modification of a custody decree, section 48-340, R.C.M. 

1947 (Supp. 1977). Counsel's failure to comply with these 



s t a t u t o r y  r e q u i s i t e s ,  a s  i n  t h e  i n s t a n t  c a s e ,  i s  i n v i t a t i o n  

t o  e r roneous  r u l i n g s  and d e t e r m i n a t i o n s  p r e j u d i c i a l  bo th  t o  

t h e i r  c l i e n t s '  r i g h t s  and t o  t h e  sys tem of  j u s t i c e  o f  which 

t h e y  a r e  gua rd i ans .  

Our r e f u s a l  t o  d e c i d e  t h i s  c a s e  on p rocedu ra l  grounds 

i s  n o t  t o  be  mis taken  a s  c l o s i n g  o u r  eyes  t o  t h e  n e c e s s i t y  

of  complying w i t h  s t a t u t o r y  d i c t a t e s .  A remand i n  t h e  

i n s t a n t  c a s e ,  however, would s e r v e  b u t  t o  f u r t h e r  d e l a y  

r e s o l u t i o n  of  t h i s  m a t t e r  and t h u s  work a g a i n s t  t h e  b e s t  

i n t e r e s t  of  t h e  minor c h i l d .  Because it i s  t h e  b e s t  i n t e r e s t  

of  t h e  c h i l d  which i s  made t h e  ground o f  o u r  d e c i s i o n ,  w e  

a l l o w  t o  s t a n d  t h e  f i n d i n g s ,  conc lu s ions  and o r d e r  more 

l a t e l y  i s s u e d  by t h e  D i s t r i c t  Cour t .  

W e  Concur: 

#.%%4 
Chief J u s t i c e  


