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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

Re la to r  has  p e t i t i o n e d  t h i s  Court  f o r  a  w r i t  of super-  

v i s o r y  c o n t r o l  o r  o t h e r  a p p r o p r i a t e  w r i t  d i r e c t i n g  t h e  

D i s t r i c t  Court  of t h e  Fourth  J u d i c i a l  D i s t r i c t ,  Missoula 

County, t h e  Honorable E. Gardner Brownlee, t o  g r a n t  v i s i t a -  

t i o n  p r i v i l e g e s  w i th  t h e  minor c h i l d  J.L.B. and t o  s t a y  

adop t ive  proceedings  of J.L.B. pending outcome of r e l a t o r ' s  

appea l  of t h e  D i s t r i c t  C o u r t ' s  t e rmina t ion  of C . M . J . ' s  cus- 

tody of t h e  c h i l d .  

On October 27, 1977, t h e  Department of S o c i a l  and 

R e h a b i l i t a t i o n  S e r v i c e s  (SRS), by and through t h e  County 

At torney of Missoula County, f i l e d  an a c t i o n  i n  D i s t r i c t  

Court  t h e r e ,  seek ing  a  de te rmina t ion  t h a t  t h e  minor c h i l d  

J . L . B .  i s  a  youth i n  need of c a r e  and t h a t  permanent custody 

of t h e  c h i l d  and a u t h o r i t y  t o  consen t  t o  he r  adopt ion  be 

g ran ted  SRS. A hea r ing  on t h e  p e t i t i o n  extended over  f o u r  

days ,  February 23 and 27, and March 6 and 7,  1978. Judge 

Brownlee, on March 29, 1978, i s sued  f i n d i n g s  and conc lus ions ,  

and a  judgment awarding permanent custody of J .L .B .  t o  SRS 

and a u t h o r i z i n g  t h e  Department t o  a r r a n g e  and consen t  t o  he r  

adopt ion .  Re la to r  f i l e d  n o t i c e  of appea l  from t h e  D i s t r i c t  

Court  de t e rmina t ions  on A p r i l  1 0 ,  1978, and a t  t h e  same t i m e ,  

moved f o r ,  i n t e r  a l i a ,  " V i s i t a t i o n  Pending Appeal" and "Stay 

of Adoptive Proceedings  Pending Appeal". Those motions were 

e n t e r t a i n e d  a t  hea r ing  on A p r i l  13 ,  1978, and were denied.  

I n  her  p e t i t i o n  f o r  w r i t  of supe rv i so ry  c o n t r o l ,  r e l a t o r  

a s k s ,  i n  e f f e c t ,  t h a t  t h i s  Court  now g r a n t  t h e  motions which 

w e r e  denied below. I n  suppor t  of t h e  p e t i t i o n ,  she  a l l e g e s  

t h a t  t h e r e  i s  no adequate  remedy by appea l  and t h a t ,  u n l e s s  

r e l i e f  i s  gran ted  by i s suance  of an a p p r o p r i a t e  w r i t ,  t h e  



c h i l d  would s u f f e r  de t r imen t .  She c la ims  t h a t  her  motions 

are designed t o  i n s u r e  t h a t  t h e  s t a t u s  quo be mainta ined,  

and contends t h a t  on ly  when s e r i o u s  e v i l  t h r e a t e n s  t h e  w e l -  

f a r e  of t h e  c h i l d  should t h e  r e l i e f  she  r e q u e s t s  be  den ied .  

Reminding us  t h a t  it i s  t h e  b e s t  i n t e r e s t  of t h e  c h i l d  

which gu ides  us  i n  c h i l d  custody m a t t e r s ,  I n  r e  J . J .S .  (1978) ,  

Mont. , 577 P.2d 378, 381, 35 St.Rep. 394, 397, and 

c a s e s  c i t e d  t h e r e i n ,  counse l  f o r  SRS contend t h a t ,  even w e r e  

it p o s s i b l e  t o  p re se rve  t h e  s t a t u s  quo h e r e ,  t h a t  i t s e l f  

would be  harmful t o  t h e  c h i l d .  Of c o n s i d e r a b l e  s i g n i f i c a n c e  

i s  t h a t  t h e  guard ian  ad l i t e m  of t h e  c h i l d  l i k e w i s e  contends  

t h a t  p r e s e r v a t i o n  of t h e  s t a t u s  quo would be harmful t o  t h e  

c h i l d .  I n  h i s  b r i e f  amicus c u r i a e ,  he urges  t h a t  w e  deny 

t h e  r e l i e f  reques ted  and t h u s ,  i n  e f f e c t ,  uphold t h e  Dis t r ic t  

Cour t ,  whose d i s c r e t i o n  has  n o t  been shown t o  have been 

abused. 

W r i t s  of supe rv i so ry  c o n t r o l  a r e  i s s u e d  i n  c i rcumstances  

of an emergency n a t u r e ,  making c o n s i d e r a t i o n  of a  cause  of 

a c t i o n  o r  r i g h t  i n  t h e  t r i a l  c o u r t s  and due appeal  t o  t h i s  

Court  an  inadequa te  remedy, o r  i n  t hose  c i rcumstances  when 

supe rv i s ion  of a  t r i a l  c o u r t ,  o t h e r  t han  by appea l ,  i s  deemed 

necessary  o r  p roper .  Rule 1 7 ( a ) ,  M0nt.R.App.Civ.P. Phrased 

o the rwi se ,  a  w r i t  of superv isory  c o n t r o l  w i l l  i s s u e  i n  t h o s e  

c i rcumstances  i n  which t h e  f a c t s  show t h a t  a  p a r t y  has  no 

p l a i n ,  speedy o r  adequate  remedy a t  law, i n  which t h e r e  i s  

no r i g h t  of appea l  from a  D i s t r i c t  C o u r t ' s  o r d e r ,  or  i n  which 

t h e  D i s t r i c t  Court  has  s o  abused i t s  d i s c r e t i o n  a s  t o  j u s t i f y  

i n t e r v e n t i o n  by t h i s  Court .  S t a t e  ex r e l .  Woodahl v .  D i s -  

t r i c t  Court  (1975) ,  1 6 6  Mont. 31, 38-39, 530 P.2d 780, 785, 

and c a s e s  c i t e d  t h e r e i n .  Too, a  w r i t  of supe rv i so ry  c o n t r o l  

i s  p rope r ly  i s sued  t o  p reven t  a  p a r t y ' s  p a r t i c i p a t i o n  i n  



need le s s  l i t i g a t i o n .  S t a t e  ex r e l .  Bu t t r ey  Foods, Inc .  v .  

D i s t r i c t  Court  (1966) ,  148 Mont. 350, 354, 420 P.2d 845, 847. 

I n  a c a s e  such a s  t h i s ,  p e t i t i o n e r ,  i n  o r d e r  t o  p r e v a i l ,  

must show t h a t  t h e  D i s t r i c t  Court ,  which has  a s u p e r i o r  ad- 

vantage i n  r u l i n g  on such m a t t e r s ,  c l e a r l y  abused i t s  d i s c r e -  

t i o n .  See I n  re Adoption of Biery (1974) ,  164 Mont. 353, 

357, 522 P.2d 1377, 1379. 

Re la to r  has  f a i l e d  t o  show t h a t  t h e  D i s t r i c t  Court  

abused i t s  d i s c r e t i o n  by denying he r  motion f o r  v i s i t a t i o n  

pending outcome of t h e  appea l ;  consequent ly ,  he r  p e t i t i o n  f o r  

a w r i t  d i r e c t i n g  t h e  c o u r t  t o  a l low such v i s i t a t i o n  i s  denied.  

The ~ i s t r i c t  Court ,  however, e r r e d  i n  denying t h e  motion 

t o  s t a y  t h e  adop t ive  proceedings  pending t h e  outcome of t h e  

appeal .  This  Court  i s  empowered t o  i s s u e  a w r i t  i n  a i d  of 

an appea l  which would o the rwi se  be i n e f f e c t u a l .  See Bennet t  

v. Dowdall (1971) ,  157 Mont. 11, 13 ,  482 P.2d 572, 573. I n  

t h e  i n s t a n t  ca se ,  r e l a t o r ' s  appea l  would be i n e f f e c t u a l  i f  

t h e  c h i l d  J . L . B .  were adopted dur ing  t h e  pendency of t h e  

proceedings .  A w r i t  t h u s  w i l l  i s s u e  d i r e c t i n g  t h e  D i s t r i c t  

Court  t o  s t a y  proceedings  concerning t h e  adopt ion  of J . L . B .  

pending outcome of t h e  appea l  t o  t h i s  Court .  

P e t i t i o n  f o r  r e l i e f  g ran ted  i n  p a r t  and denied i n  p a r t .  

W e  Concur: 


