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M r .  J u s t i c e  John Conway Harrison de l ive red  t h e  Opinion of t h e  
Court. 

This is  an appeal by t h e  pa ren t s  of a minor c h i l d  from 

a judgment and order  en tered  October 17,  1977, i n  t h e  Youth 

Court of t h e  Tenth J u d i c i a l  D i s t r i c t ,  Fergus County, t h e  

Honorable LeRoy L. McKinnon pres id ing .  The judgment de- 

c l a r e d  T.E.R. t o  be a Youth i n  Need of C a r e  and awarded 

permanent custody of T.E.R. t o  t h e  Department of Soc ia l  and 

Rehab i l i t a t ion  Services  of t h e  S t a t e  of Montana (SRS) with 

a u t h o r i t y  t o  consent t o  he r  adoption. 

On October 29, 1975, James Longin, t h e  p r i n c i p a l  a t  

T . E . R . ' s  school ,  n o t i f i e d  Roberta Knopp, a c h i l d  wel fare  

caseworker, t h a t  T.E.R. might be t h e  v ic t im of c h i l d  abuse. 

Subsequent t o  her  i n v e s t i g a t i o n ,  M s .  Knopp o f fe red  "protec-  

t i v e  se rv ices"  which cons is ted  of r egu la r  v i s i t s  t o  t h e  

c h i l d ' s  home. Over t h e  course of t h e  next  year and a h a l f ,  

she  maintained c o n t a c t  with T.E.R.,  n o t i c i n g ,  on occasion,  

a number of b r u i s e s  which she suspected t o  be t h e  r e s u l t  of 

some abuse. 

Among o t h e r  th ings ,  testimony ind ica ted  t h a t  T.E.R. i s  

b r i g h t  f o r  he r  age b u t  n o t  w e l l  ad jus ted .  I n  February 1977, 

s h o r t l y  before her  t w e l f t h  b i r thday and while  a t t end ing  t h e  

f o u r t h  grade,  she  exhib i ted  t h i s  poor adjustment by damaging 

two c e i l i n g  t i l e s  i n  a restroom a t  her  school .  The schoo l ' s  

p r i n c i p a l ,  who had been working wi th  T.E.R. and her  pa ren t s  

p e r i o d i c a l l y  f o r  two yea r s ,  wrote her  pa ren t s  d e t a i l i n g  t h e  

i n c i d e n t  and suggested c e r t a i n  changes i n  t h e i r  t reatment  of 

T.E.R. 

A few weeks a f t e r  t h i s  i n c i d e n t ,  M s .  Knopp placed 

T.E.R. i n  24 hour day c a r e  because her  s t e p f a t h e r  had been 

hosp i t a l i zed  and her  mother was working o u t s i d e  t h e  home a t  



a job which r e q u i r e d  h e r  p resence  2 4  hours  each day. A f t e r  

a  month had passed under t h i s  arrangement,  M s .  Knopp t o l d  

T.E.R. t h a t  she  would be  t a k i n g  h e r  back home s h o r t l y .  

T.E.R. r e a c t e d  t o  t h i s  sugges t ion  w i t h  some alarm and,  a f t e r  

some prodding,  t o l d  M s .  Knopp of r e c e n t  i n c i d e n t s  of s e x u a l  

abuse by h e r  s t e p f a t h e r .  The i n c i d e n t s  had a l l e g e d l y  i n -  

c r eased  i n  f requency s i n c e  he r  mother had taken  t h e  job 

which k e p t  he r  away from t h e  fami ly  home. 

On Monday, A p r i l  15 ,  1977, two days  a f t e r  t h e i r  t a l k ,  

M s .  Knopp took T.E.R. t o  a d o c t o r  who performed a  p e l v i c  

examination.  The d o c t o r  t o l d  M s .  Knopp t h a t  t h e r e  was 

evidence of  s exua l  c o n t a c t  and M s .  Knopp immediately p laced  

T.E.R. i n  a  f o s t e r  home i n  Harlowton, Montana. One week 

l a t e r ,  on Monday, A p r i l  22, 1977, t h e  deputy county a t t o r n e y  

f o r  Fergus County, f i l e d  a p e t i t i o n  f o r  youth hea r ing ,  

a l l e g i n g  t h a t  T.E.R. w a s  a youth i n  need of s u p e r v i s i o n  

because of t h e  February i n c i d e n t  a t  s choo l  and because s h e  

was " h a b i t u a l l y  d i s o b e d i e n t  and beyond p a r e n t a l  c o n t r o l " .  

On May 4 ,  1977, a hea r ing  was he ld  a t  which T.E.R. was 

r ep re sen ted  by a n  a t t o r n e y ,  t h e  S t a t e  was r e p r e s e n t e d  by t h e  

deputy county a t t o r n e y ,  and T . E . R . ' s  p a r e n t s  r ep re sen ted  

themselves.  On motion of t h e  a t t o r n e y  r e p r e s e n t i n g  t h e  

c h i l d ,  t h e  p e t i t i o n  w a s  o r a l l y  amended t o  i n c l u d e  a l l e g a -  

t i o n s  t h a t  T.E.R. w a s  a  youth i n  need of  care. T.E.R. gave 

he r  s t a t emen t  i n  chambers, o u t s i d e  t h e  presence  of h e r  

p a r e n t s .  While s h e  w a s  t e s t i f y i n g ,  h e r  s t e p f a t h e r  appar- 

e n t l y  s u f f e r e d  a h e a r t  a t t a c k  and w a s  t aken  t o  t h e  h o s p i t a l .  

A t  t h a t  t i m e ,  t h e  deputy county a t t o r n e y  moved t h a t  t h e  

hea r ing  be  cont inued u n t i l  t h e  S t a t e  could  f i l e  an amended 

p e t i t i o n  i n s e r t i n g  t h e  cha rge  t h a t  T.E.R. w a s  a  youth i n  

need of care and have t h e  amended p e t i t i o n s  se rved  on a l l  

p a r t i e s .  This  w a s  done on June 2, 1977. 



Subsequent hea r ings ,  on J u l y  7 and August 4 ,  p r imar i ly  

addressed a l l e g a t i o n s  of phys ica l  and sexual  abuse by T . E . R . ' ~  

s t e p f a t h e r .  T . E . R . ' s  s t e p f a t h e r  denied t h e s e  a l l e g a t i o n s  

and,  through h i s  a t t o r n e y ,  at tempted t o  prove t h a t  T.E.R. 

had a  r e p u t a t i o n  f o r  un t ru th fu lness  and t h a t  i f  she  had been 

sexua l ly  a c t i v e ,  it would have been wi th  neighborhood boys. 

On appeal  t h e  p a r e n t s  p r e s e n t  f o u r  i s s u e s  f o r  our  con- 

s i d e r a t i o n .  They can be summarized and s t a t e d  a s  fol lows:  

1. Whether t h e  Youth Court e r r e d  i n  a l lowing t h e  c h i l d  

t o  t e s t i f y  o u t s i d e  t h e  presence of he r  p a r e n t s  a s  t o  t h e  

a l l e g e d  sexua l  and phys ica l  abuse by he r  s t e p f a t h e r .  

2.  Whether t h e  Youth Court abused i t s  d i s c r e t i o n  i n  

making a  f i n d i n g  of sexua l  abuse based p r imar i ly  on t h e  

c h i l d ' s  d i spu ted  testimony. 

3 .  Whether t h e  Youth Court  e r r e d  by cons ider ing  T . E . R . ' s  

r e p o r t  c a r d s ,  submitted subsequent t o  t h e  hear ing  by t h e  

Department of S o c i a l  and R e h a b i l i t a t i o n  Serv ices .  

4 .  Whether t h e  S t a t e  followed proper procedures i n  

t ak ing  T.E.R. i n t o  custody and maintaining custody pending 

t h e  Youth Cour t ' s  u l t i m a t e  de te rmina t ion  on t h e  p e t i t i o n  

a l l e g i n g  he r  t o  be a  youth i n  need of c a r e .  

T.E.R. t e s t i f i e d  on two occasions;  both t i m e s  she  was 

permi t ted  t o  t e s t i f y  o u t s i d e  t h e  presence of her  pa ren t s .  

On t h e  f i r s t  occasion,  a t  t h e  May 4 hea r ing ,  she was ques- 

t i oned  by t h e  a t t o r n e y  appointed t o  r e p r e s e n t  her  and by t h e  

deputy county a t to rney .  It was whi le  t h i s  test imony was 

being given t h a t  T . E . R . ' s  s t e p f a t h e r  s u f f e r e d  a  h e a r t  a t t a c k  

i n  t h e  courtroom where he was wai t ing  wi th  T . E . R . ' s  mother. 

The second t ime T.E.R. was quest ioned was a t  t h e  ~ u l y  7 

hear ing .  On t h a t  occasion t h e  a t t o r n e y  f o r  t h e  p a r e n t s  was 

given t h e  oppor tuni ty  t o  cross-examine. 



The pa ren t s  argue t h a t  t h e  a l l e g a t i o n s  made by T.E.R. 

i n  t h e  course of her  testimony amounted t o  charging her  

s t e p f a t h e r  with cr iminal  conduct and t h a t  he was t h e r e f o r e  

c o n s t i t u t i o n a l l y  e n t i t l e d  t o  confront  h i s  accuser .  We do 

n o t  agree.  A t  t h e  o u t s e t  it should be noted t h a t  a  " p e t i -  

t i o n  a l l e g i n g  abuse, neg lec t ,  o r  dependency i s  a c i v i l  

a c t i o n  brought i n  t h e  name of t h e  s t a t e  of Montana. . ." 
Sect ion  10-1310(3), R.C.M. 1947, now s e c t i o n  41-3-401(3) 

MCA. The overr id ing  pol icy  which under l i e s  a l l  a c t i o n s  

involving p o t e n t i a l l y  abused ch i ld ren  i s  " t o  provide f o r  t h e  

p r o t e c t i o n  of c h i l d r e n  whose hea l th  and wel fare  a r e  adversely 

a f f e c t e d  and f u r t h e r  threa tened by t h e  conduct of those 

re spons ib le  f o r  t h e i r  c a r e  and p ro tec t ion . "  Sec t ion  10- 

1303, R.C.M. 1947, now s e c t i o n  41-3-101(2) MCA. Under 

circumstances such a s  those presented i n  t h e  i n s t a n t  case ,  

it may be necessary f o r  a  c h i l d ' s  testimony t o  be taken 

o u t s i d e  t h e  presence of " those  respons ib le  f o r  t h e i r  c a r e  

and pro tec t ion ."  We t h e r e f o r e  hold t h a t  a  c h i l d  may t e s t i f y  

o u t s i d e  t h e  presence of h i s  pa ren t s  i n  a  case  involving 

a l l e g a t i o n s  of abuse and neg lec t ,  s u b j e c t  t o  cross-examina- 

t i o n  by t h e  pa ren t s '  a t t o r n e y ,  when t h e  p res id ing  judge 

determines t h a t  it i s  t h e  most l i k e l y  method of d iscover ing  

t h e  whole t r u t h  a s  t o  t h e  a l l eged  abuse o r  neg lec t .  

The next  i s s u e  presented r e f e r s  t o  t h e  c o u r t ' s  Finding 

of Fac t  No. 1 2 :  

"12. That t h e  s t ep - fa the r  has  fondled t h e  s a i d  
youth, and has attempted t o  have sexual  r e l a -  
t i o n s  with her  on many occasions when t h e  mother 
was n o t  i n  t h e  home." 

The pa ren t s  argue t h a t  t h e  judge e r r e d  i n  making such a  

f ind ing  i n  l i g h t  of testimony adduced a t  t h e  hearing t h a t  

T.E.R. has  l i e d  a t  t imes t o  avoid punishment and t h a t  she 

does n o t  wish t o  l i v e  with her  s t e p f a t h e r .  However, our 



review of t h e  tes t imony does  n o t  r e v e a l  t h a t  t h e  Youth Court  

c l e a r l y  abused i t s  d i s c r e t i o n  i n  a r r i v i n g  a t  t h i s  determina- 

t i o n .  Where tes t imony i s  d i r e c t l y  c o n f l i c t i n g  w e  presume 

t h a t  t h e  judge ' s  f i n d i n g s  are c o r r e c t  because he w a s  p r e s e n t  

when t h e  tes t imony was g iven  and had t h e  oppor tun i ty  t o  

observe  t h e  demeanor of t h e  w i tnes ses .  Hel l i ckson  v. B a r r e t t  

Mobile Home Transp. (1973) ,  161 Mont. 455, 460, 507 P.2d 

523, 526. A s  a  r e s u l t ,  w e  do no t  f i n d  t h a t  t h e  Youth Court  

abused i t s  d i s c r e t i o n  i n  making a  f i n d i n g  of  s exua l  abuse 

based p r i m a r i l y  on t h e  c h i l d ' s  d i s p u t e d  tes t imony.  

The p a r e n t s '  t h i r d  i s s u e  concerns  T . E . R . ' s  school  

r e p o r t  c a r d  which w a s  submit ted t o  t h e  judge f o r  h i s  con- 

s i d e r a t i o n  some t i m e  a f t e r  t h e  conc lus ion  of  t h e  August 4 

hear ing .  I n  f a c t  he d i d  n o t  r e c e i v e  t h e  r e p o r t  c a r d  u n t i l  

sometime i n  October. A s  evidence,  t h e  r e p o r t  c a r d  f a l l s  

w i t h i n  Rule 8 0 3 ( 6 ) ,  Mont.R.Evid., which excep t s  r e c o r d s  of  

r e g u l a r l y  conducted a c t i v i t y  from t h e  hearsay  p r o h i b i t i o n .  

The f a c t  t h a t  t h e  r e p o r t  c a r d  was brought  t o  t h e  j udge ' s  

a t t e n t i o n  a f t e r  t h e  conc lus ion  of t h e  hea r ing  i s  somewhat 

d i s t u r b i n g  b u t  does  n o t  amount t o  r e v e r s i b l e  e r r o r .  F i r s t ,  

t h e  r e p o r t  ca rd  w a s  n o t  i n  e x i s t e n c e  a t  t h e  t ime t h e  hea r ing  

concluded. Second, t h e  b e s t  i n t e r e s t s  of t h e  c h i l d  r e q u i r e  

some deg ree  of f l e x i b i l i t y  i n  procedure  t o  i n s u r e  t h a t  a l l  

evidence p e r t a i n i n g  t o  t h e  b e s t  i n t e r e s t s  of t h e  c h i l d  

may be cons idered .  I n  a d d i t i o n ,  counse l  f o r  t h e  p a r e n t s  

knew o f  t h i s  r e p o r t  c a r d  and has never  ques t ioned  i t s  authen- 

t i c i t y .  We f i n d  under t h e  c i rcumstances  of t h e  i n s t a n t  

c a s e  t h a t  t h e  Youth Court  d i d  n o t  err i n  cons ide r ing  T.E.R.'s 

r e p o r t  ca rd .  

The f i n a l  i s s u e  r a i s e d  by t h e  p a r e n t s  concerns  t h e  

procedure  by which T.E.R. w a s  taken from h e r  home by Ms. 



Knopp, t h e  caseworker from SRS. What d i d  n o t  appear from 

t h e  r eco rd  a s  it was submit ted t o  t h i s  Cour t ,  b u t  what has  

been made a  p a r t  of t h e  r eco rd  pu r suan t  t o  s t i p u l a t i o n  of 

t h e  p a r t i e s  du r ing  o r a l  argument, i s  t h a t  a proceeding w a s  

h e l d  on ~ p r i l  2 0 ,  1977. A t  t h a t  t i m e  T . E . R . ' s  mother agreed  

t o  t h e  s h e l t e r  c a r e  arrangement proposed by M s .  Knopp, t o  be  

implemented pending de t e rmina t ion  of  t h i s  matter by t h e  

Youth Court .  Thus, t o  p reven t  any p o s s i b l e  embarrassment t o  

T . E . R . ' s  p a r e n t s ,  t h e  p a r t i e s  then  proceeded pursuant  t o  t h e  

s t a t u t o r y  p r o v i s i o n s  r ega rd ing  youths  i n  need of s u p e r v i s i o n  

r a t h e r  t han  youths  i n  need of c a r e .  I n i t i a l l y ,  t h i s  had t h e  

e f f e c t  of  e s t a b l i s h i n g  f o r  t h e  s t e p f a t h e r  a  prima f a c i e  

showing of  d e n i a l  o f  due process .  A t  t h e  May 4 hea r ing ,  he 

had on ly  r ece ived  n o t i c e  t h a t  a l l e g a t i o n s  had been made t h a t  

T.E.R. w a s  a  youth i n  need of  supe rv i s ion .  The t r u e  concern 

of t h e  p a r t i e s ,  however, w a s  t h a t  T.E.R. might  be a  youth i n  

need of c a r e  because of  s e x u a l  abuse.  Had t h e  s t e p f a t h e r  

n o t  s u f f e r e d  a  h e a r t  a t t a c k  du r ing  t h a t  h e a r i n g ,  t h e  S t a t e  

may n o t  have had an  oppor tun i ty  t o  c u r e  t h e  a l l e g e d  d e f e c t s  

w i t h  r e s p e c t  t o  due p roces s  p r i o r  t o  a f i n a l  de t e rmina t ion  

by t h e  Youth Court .  But subsequent  t o  t h a t  hea r ing ,  t h e  

s t e p f a t h e r  had been app r i s ed  of t h e  t r u e  n a t u r e  of t h e  

a l l e g a t i o n s  involved i n  t h e  case. He was g iven  t h e  oppor- 

t u n i t y  t o  t e s t i f y ,  and he  w a s  r ep re sen ted  by counse l .  I n  

a d d i t i o n ,  he was a b l e  through h i s  counse l  t o  cross-examine 

T.E.R. w i t h  r e s p e c t  t o  h e r  a l l e g a t i o n s .  Therefore ,  though 

t h e  procedures  involved i n  t h i s  c a s e  w e r e  h igh ly  unusual  and 

n o t  condoned by t h i s  Cour t ,  w e  f i n d  t h a t  T . E . R . ' s  s t e p f a t h e r  

was u l t i m a t e l y  a f fo rded  due process .  



Beyond t h a t ,  however, something more s t ands  ou t .  These 

proceedings focused pr imar i ly  on a l l e g a t i o n s  of improper 

conduct on t h e  p a r t  of t h e  s t e p f a t h e r .  These a l l e g a t i o n s  

were found t o  be supported by a  preponderance of t h e  evi-  

dence, and t h e  Youth Court was t h e r e f o r e  c o r r e c t  i n  f ind ing  

T . E . R . ' s  s t e p f a t h e r  t o  be "an u n f i t  person t o  have custody; 

t h a t  by reason of h i s  dominance i n  t h e  family t h e  youth i s  

unable t o  avoid h i s  abuse." 

However, a  c a r e f u l  review of t h e  record does no t  r evea l  

t h a t  t h e  Youth Court  adequately considered t h e  r i g h t s  of 

T . E . R . ' s  mother i n  awarding permanent custody of T.E.R. t o  

SRS with a u t h o r i t y  t o  consent  t o  her  adoption. I n  a d d i t i o n  

t o  t h e i r  r i g h t s  as a couple,  pa ren t s  may have ind iv idua l  

r i g h t s  w i t h  r e s p e c t  t o  t h e i r  ch i ld ren .  The record i n  t h e  

i n s t a n t  case  r e v e a l s  t h a t  t h e  mother 's  r i g h t s  were afforded 

no more than s u p e r f i c i a l  cons idera t ion .  Therefore,  t h e  

order  of t h e  Youth Court i s  vacated t o  t h e  e x t e n t  t h a t  it 

a p p l i e s  t o  T . E . R . ' s  mother, and t h e  case  i s  remanded t o  t h e  

Youth Court  f o r  f u r t h e r  proceedings t o  determine t h e  f u t u r e  

s t a t u s  of t h e  mother 's  p a r e n t a l  r i g h t s .  

We concur: U 
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Chief J u s t i c e  


