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M r .  J u s t i c e  John Conway Harr i son  d e l i v e r e d  t h e  Opinion of t h e  
Court .  

Defendant was charged wi th  one count  of  pos ses s ion  of  a  

weapon by a p r i s o n e r  and one count  of aggravated a s s a u l t .  

H e  w a s  convic ted  o f  bo th  counts  fo l lowing  a  t r i a l  by ju ry  i n  

Powell County i n  t h e  D i s t r i c t  Court  of t h e  Third  J u d i c i a l  

D i s t r i c t ,  t h e  Honorable Robert  J. Boyd, p r e s i d i n g .  Xe 

appea ls .  

This  c a s e  a r o s e  o u t  of a  p r i s o n  a l t e r c a t i o n  i n  which 

inmate Anthel  Brown s u s t a i n e d  seve re  i n j u r i e s .  Brown and 

defendant  had fough t  on a t  l e a s t  one occas ion  p r i o r  t o  t h e  

January 15 ,  1978, i n c i d e n t  which r e s u l t e d  i n  t h e  f i l i n g  of 

t h e s e  charges .  According t o  t h e  tes t imony developed a t  

t r i a l ,  Brown confronted defendant  when he e n t e r e d  t h e  p r i s o n  

r e c r e a t i o n  a r e a  and showed him a  sharpened f i l e .  Defendant 

t hen  walked t o  t h e  o t h e r  end of t h e  room and armed himself  

w i t h  a  meta l  p ipe .  H e  concealed t h e  p i p e  i n  h i s  c l o t h i n g  

and d i s r ega rded  an  o r d e r  from a  p r i s o n  o f f i c e r  t h a t  he s t o p  

t o  be  searched.  Upon r each ing  Brown, he  proceeded t o  de- 

l i v e r  numerous blows t o  Brown's head and l e g s .  Brown a l s o  

i n c u r r e d  s t a b  wounds i n  t h e  c h e s t  of undetermined o r i g i n .  

Defendant p r e s e n t s  t h r e e  i s s u e s  on appea l ,  which can be 

summarized and s t a t e d  a s  fo l lows:  

1. Whether t h e  j u r y ' s  f i n d i n g  t h a t  defendant  was i n  

posses s ion  of a dead ly  weapon wi thout  l awfu l  a u t h o r i t y  i s  

supported by t h e  evidence.  

2. Whether d e f e n d a n t ' s  conv ic t ion  f o r  t h e  o f f e n s e  of 

posses s ion  of  a weapon by a  p r i s o n e r  v i o l a t e s  c o n s t i t u t i o n a l  

o r  s t a t u t o r y  p r o h i b i t i o n s  a g a i n s t  double  jeopardy. 

3. Whether s e c t i o n  94-8-213, R.C.M. 1947, now s e c t i o n  

45-8-318 MCA, i s  u n c o n s t i t u t i o n a l l y  vague. 



Each of defendant ' s  i s s u e s  involves h i s  convic t ion  f o r  

t h e  o f fense  of possession of a weapon by a  p r i soner .  Ad- 

d ress ing  t h e  f i r s t  i s s u e ,  defendant a s s e r t s  t h a t  t h e  D i s -  

t r i c t  Court  e r red  by n o t  g ran t ing  h i s  motion f o r  a  d i r e c t e d  

v e r d i c t  made on t h e  grounds t h a t  t h e  evidence was no t  s u f f i -  

c i e n t  t o  support  t h e  convict ion.  

Defendant's argument i s  broken i n t o  two p a r t s .  F i r s t ,  

he a s s e r t s  t h a t  t h e  metal  p ipe  he possessed was n o t  l i s t e d  

a s  a  deadly weapon i n  s e c t i o n  94-8-213, R.C.M. 1947, now 

s e c t i o n  45-8-318 MCA, and was no t  " i n t r i n s i c a l l y  a  deadly 

weapon." Furthermore, defendant contends he needed no 

s p e c i a l  a u t h o r i z a t i o n  t o  possess t h e  p ipe ,  and t h e  S t a t e  

t h e r e f o r e  f a i l e d  t o  prove t h a t  he possessed t h e  p ipe  "with- 

o u t  law£ u l  au thor i ty .  " 

Sect ion  94-8-213, R.C.M. 1 9 4 7 ,  now s e c t i o n  45-8-318 

MCA, provides i n  p e r t i n e n t  p a r t :  

"Every pr i soner  committed t o  t h e  Montana s t a t e  
p r i son ,  who, while  a t  such s t a t e  p r i son  . . . 
possesses  o r  c a r r i e s  upon h i s  person o r  has 
under h i s  custody o r  c o n t r o l  without  lawful  
a u t h o r i t y ,  a  d i r k ,  dagger,  p i s t o l ,  r evo lve r ,  
s l i n g s h o t ,  swordcane, b i l l y ,  knuckles made of 
any metal  o r  hard substance,  k n i f e ,  r a z o r ,  n o t  
including a  s a f e t y  r a z o r ,  o r  o t h e r  deadly wea- 
pon, i s  g u i l t y  of a  felony and s h a l l  be punish- 
a b l e  by imprisonment i n  t h e  s t a t e  p r i son  f o r  a  
t e r m  n o t  l e s s  than f i v e  ( 5 )  yea r s  nor more than 
f i f t e e n  (15) years .  Such term of imprisonment 
t o  commence from t h e  time he would have o ther -  
wise been re l eased  from s a i d  pr ison."  (Empha- 
s is  added.) 

For purposes of t h e  "Criminal Code of 1973", "weapon" i s  

def ined  i n  s e c t i o n  94-2-101(65), R.C.M. 1947, now s e c t i o n  

45-2-101 (65) MCA: 

"'Weapon' means any instrument ,  a r t i c l e ,  o r  sub- 
s t ance  which, r e g a r d l e s s  of -- i t s  primary func t ion ,  
i s  r e a d i l y  capable of being used t o  produce dea th  
o r  s e r i o u s  bodi ly in jury ."  (Emphasis added.) 



Defendant contends  t h a t  a  me ta l  p i p e  does  n o t  f i t  

w i t h i n  t h e  ca t ego ry  of  " o t h e r  dead ly  weapon" a s  it i s  

in tended  i n  s e c t i o n  94-8-213, R . C . M .  1947, now s e c t i o n  45-8- 

318 MCA. A  review of t h e  i n s t r u c t i o n s  g iven  t o  t h e  j u ry ,  

however, r e v e a l s  t h a t  t h e  j u ry  w a s  i n s t r u c t e d  a s  t o  t h e  

meaning of  t h e  term " b i l l y " .  I n s t r u c t i o n  No. 10 r ead :  

" ' B i l l y '  means a  c lub ."  W e  f i n d  t h a t  t h e  meta l  p i p e  wielded 

by defendant  was c l e a r l y  a c l u b  w i t h i n  t h e  common under- 

s t and ing  of  t h a t  t e r m .  A s  a r e s u l t ,  w e  need n o t  r each  t h e  

q u e s t i o n  of  what may be  inc luded  i n  t h e  ph ra se  " o t h e r  dead ly  

weapon" a s  it appears  i n  t h e  s t a t u t e .  

Nor does  t h e  r e c o r d  suppor t  d e f e n d a n t ' s  con ten t ion  t h a t  

t h e  S t a t e  f a i l e d  t o  prove h i s  possess ion  of t h e  p i p e  was 

wi thou t  l awfu l  a u t h o r i z a t i o n .  I n  subs t ance ,  Bur t  S o l l e ,  t h e  

p r i s o n  r e c r e a t i o n  d i r e c t o r ,  t e s t i f i e d  t h a t  defendant  could 

posses s  t h e  t o o l s  necessary  t o  complete a job wi thou t  "spe- 

c i a l  a u t h o r i z a t i o n "  wh i l e  working on t h e  job. However, he  

d i d  n o t  t e s t i f y  t h a t  defendant  had t h e  a u t h o r i t y  t o  posses s  

t h e  m e t a l  p i p e  under a l l  c i rcumstances .  Furthermore,  p r i s o n  

o f f i c e r  Frank Knadler t e s t i f i e d  t h a t  d e f e n d a n t ' s  pos ses s ion  

of  t h e  p i p e  f o r  purposes  o t h e r  t han  i t s  u s e  as a  weight  b a r  

o r  t o o l  was a  v i o l a t i o n  of p r i s o n  r e g u l a t i o n s .  F i n a l l y ,  

d e f e n d a n t ' s  conduct  i n  h id ing  t h e  b a r  under h i s  c l o t h i n g  and 

ignor ing  an  o r d e r  t o  submit  t o  a  s e a r c h  i n d i c a t e s  t h a t  he  

knew he w a s  exceeding h i s  l awfu l  a u t h o r i t y  i n  posses s ing  t h e  

p ipe .  

With r e s p e c t  t o  h i s  double  jeopary c la im,  defendant  ar- 

gues  t h a t  t h e  charge  of possess ion  of a  weapon by a p r i s o n e r  

c o n s t i t u t e d ,  under t h e  f a c t s  of t h e  i n s t a n t  c a s e ,  an  o f -  

f e n s e  inc luded  i n  t h e  charge  of aggravated a s s a u l t .  

S e c t i o n  95-1711 (2 )  (a )  , R.C.M.  1947, now s e c t i o n  46-11-502 



MCA, add res se s  t h e  double  jeopardy p r i n c i p l e  advanced by 

defendant :  

" ( 2 )  When t h e  same t r a n s a c t i o n  may e s t a b l i s h  t h e  
commission of  more than  one o f f e n s e ,  a  person 
charged wi th  such conduct may be prosecu ted  f o r  
each such o f f ense .  H e  may n o t ,  however, be con- 
v i c t e d  of more than  one o f f e n s e  i f :  

" (a) one o f f e n s e  i s  inc luded  i n  t h e  o t h e r ;  'I 

S e c t i o n  95-1711 (1) (b )  (i) , R.C.M. 1947, now s e c t i o n  46- 

11 -501(2 ) ( a )  MCA, d e f i n e s  a n  " inc luded  o f f e n s e " .  I t  provides :  

" ( b )  An o f f e n s e  i s  an  inc luded  o f f e n s e  when: 

" (i) it is  e s t a b l i s h e d  by proof of  t h e  same o r  
less than  a l l  t h e  f a c t s  r equ i r ed  t o  e s t a b l i s h  
t h e  commission of  t h e  o f f e n s e  charged;"  

I t  appears  t h e n  t h a t  two d i s t i n c t  e lements ,  n o t  e l e -  

ments of  t h e  o f f e n s e  of  aggravated a s s a u l t ,  must be  proved 

by t h e  S t a t e  t o  s u s t a i n  a  conv ic t ion  on a  charge  of posses-  

s i o n  of  a  weapon by a p r i s o n e r .  The S t a t e  must prove (1) 

t h a t  t h e  i n d i v i d u a l  involved was a  p r i s o n e r  a t  t h e  t i m e  t h e  

o f f e n s e  was committed, and ( 2 )  t h a t  h i s  pos ses s ion  of t h e  

weapon was unauthor ized .  Therefore ,  d e f e n d a n t ' s  c o n v i c t i o n s  

do  n o t  v i o l a t e  p r o h i b i t i o n s  a g a i n s t  double  jeopardy. 

I n  t h e  f i n a l  i s s u e  p re sen ted  by de fendan t ,  he  a s s e r t s  

t h a t  s e c t i o n  94-8-213, R.C.M. 1947, now s e c t i o n  45-8-318 

MCA, i s  an  u n c o n s t i t u t i o n a l l y  vague s t a t u t e  and t h e r e f o r e  

v i o l a t i v e  of due process .  The r u l e  i n  Montana i s  t h a t  

" u n l e s s  [a  s t a t u t e ]  i s  s u f f i c i e n t l y  e x p l i c i t  s o  t h a t  a l l  

t h o s e  s u b j e c t  t o  t h e  p e n a l t i e s  may know what t o  avo id ,  it 

v i o l a t e s  t h e  e s s e n t i a l s  of  due process . "  S t a t e  ex  r e l .  

G r i f f i n  v .  Greene (1937) ,  104 Mont. 460, 467, 67 P.2d 995, 

999. S e c t i o n  94-8-213, now s e c t i o n  45-8-318 MCA, p rov ides ,  

among o t h e r  t h i n g s ,  t h a t  unauthor ized posses s ion  by a  

p r i s o n e r  of  a  c l u b  i s  a punishable  o f f e n s e .  A r ea sonab le  



person would know possession of such an object is an offense 

only if it is possession without authorization. 

The conviction is affirmed. 

We Concur: 

Q. 
Justices 

i 


