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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

This  appea l  i s  brought  by Darlene Wilson from a judg- 

ment of t h e  Dis t r ic t  Court  o f  t h e  F i f t h  J u d i c i a l  D i s t r i c t ,  

County of Beaverhead, i n  which t h e  c o u r t  g r an t ed  Will iam 

Wilson, h e r  former husband, custody of t h e i r  t h r e e  minor 

c h i l d r e n .  M r s .  Wilson (now Parks)  contends  t h e  D i s t r i c t  

Cour t  e r r e d  i n  two r e s p e c t s  and i t s  custody d e c r e e  should be  

r eve r sed  and custody g ran ted  t o  h e r .  F i r s t  she  a rgues  t h e  

D i s t r i c t  Court  gave t o o  much weight  i n  i t s  custody f i n d i n g s  

t o  h e r  r e l a t i o n s h i p  w i t h  one ~ i c h a r d  Parks  du r ing  t h e  pe r iod  

a f t e r  he r  s e p a r a t i o n  from h e r  husband. Second she  contends  

t h a t  t h e  D i s t r i c t  Court  committed r e v e r s i b l e  e r r o r  by con- 

d u c t i n g  a p r i v a t e  o f f - r eco rd  in t e rv i ew i n  chambers w i t h  h e r  

two o l d e s t  c h i l d r e n ,  aged n i n e  and t e n  y e a r s ,  f o r  t h e  pur- 

pose  of  determining w i t h  which p a r e n t  they  p r e f e r r e d  t o  

l i v e .  

The i s s u e s  f o r  t h i s  C o u r t ' s  de t e rmina t ion  are: 

1. Does a D i s t r i c t  Court  abuse i t s  d i s c r e t i o n  i n  a 

c h i l d  custody c a s e  when it c o n s i d e r s  a p a r e n t ' s  r e l a t i o n s h i p  

and conduct  w i t h  ano the r  person i n  de te rmin ing  t h e  b e s t  

i n t e r e s t s  o f  t h e  c h i l d r e n ?  

2. I t  i s  r e v e r s i b l e  e r r o r  f o r  a D i s t r i c t  Court  t o  

conduct  a n  of f - record  in t e rv i ew w i t h  t h e  c h i l d r e n  of  a 

d i s s o l v e d  marr iage  t o  determine w i t h  which p a r e n t  they  would 

p r e f e r  t o  l i v e ?  

W i l l i a m  and Darlene Wilson w e r e  mar r ied  a t  B i l l i n g s ,  

Montana, i n  1963. They had t h r e e  c h i l d r e n  born i n  1967, 

1968 and 1972. Dar lene Wilson p re sen ted  h e r  p e t i t i o n  f o r  

d i s s o l u t i o n  t o  t h e  D i s t r i c t  Court  on September 27, 1977, 

a l l e g i n g  t h a t  h e r  mar r iage  wi th  respondent  was i r r e t r i e v a b l y  



broken and f u t h e r  a l l e g i n g  t h a t  it was i n  t h e  b e s t  i n t e r e s t  

of t h e  t h r e e  minor c h i l d r e n  t o  be i n  her  custody. On Octo- 

ber  4 ,  1977, t h e  D i s t r i c t  Court granted p e t i t i o n e r  temporary 

custody of t h e  c h i l d r e n  and ordered respondent t o  pay $75 

per  c h i l d  per  month f o r  t h e  support  of t h e  p a r t i e s '  ch i ld ren .  

The D i s t r i c t  Court ordered t h e  p a r t i e s  t o  a t t e n d  con- 

c i l i a t i o n  conferences wi th  l o c a l  c l e rgy  bu t  these  conferences 

proved unsuccessful .  On February 1 4 ,  1978, t h e  c o u r t  granted 

a  d i s s o l u t i o n  and ordered a  hearing on c h i l d  custody, c h i l d  

support  and property d i v i s i o n .  P r i o r  t o  t h e  custody hearing 

respondent f i l e d  a  counterclaim i n  which he a l l eged  t h a t  t h e  

b e s t  i n t e r e s t s  of t h e  minor c h i l d r e n  would be served i f  he 

were granted custody. 

A t  t h e  hearing t h e  d i s t r i c t  judge, s i t t i n g  without  a  

jury ,  took testimony on t h e  l i f e  s t y l e s  of respondent and 

p e t i t i o n e r  and concluded t h a t  respondent was b e t t e r  s u i t e d  

t o  r a i s e  t h e  c h i l d r e n  than was p e t i t i o n e r .  I n  a  "Memo of 

t h e  Court" dated March 2 4 ,  1978, t h e  judge summarized h i s  

view of t h e  testimony r e l a t i n g  t o  M r s .  Wilson's r e l a t i o n s h i p  

wi th  Parks and how t h a t  r e l a t i o n s h i p  a f f e c t e d  her  a b i l i t y  t o  

proper ly  r a i s e  her  ch i ld ren :  

"We have r e c i t e d  t h e  foregoing t o  show t h a t  t h e  
p l a i n t i f f  has been trapped i n  a  mad i n f a t u a t i o n  
over a  comparative male s t r a n g e r ,  e s t a b l i s h i n g  
i n t i m a t e  r e l a t i o n s  wi th  him, going s o  f a r  a s  t o  
scanda l i ze  her  ch i ld ren  of tender  yea r s  by per- 
m i t t i n g  her  daughter t o  s e e  them i n  bed toge the r ,  
breaking up her  home and t h e  home of he r  c h i l d r e n ,  
when a t  t h e  o u t s e t  of her  phi lander ing  she con- 
f e s sed  her  love  f o r  t h e  f a t h e r  of her  ch i ld ren .  

" I n  s h o r t ,  M r s .  Wilson i s  n o t  a  f i t  and proper 
person t o  e n t r u s t  t h r e e  innocent c h i l d r e n  t o  her  
custody, c a r e  and con t ro l .  " 

I n  c o n t r a s t  t h e  judge concluded t h a t  t h e  c h i l d r e n ' s  needs 

f o r  proper upbringing would be met i f  custody were granted 

t o  t h e i r  f a t h e r :  



"These c h i l d r e n  need a  good moral atmosphere and 
surroundings t o  mature i n .  A l l  of these  th ings  
they w i l l  have i n  t h e  home of t h e i r  f a t h e r  . . ." 
I n  i t s  f ind ings  and conclusions da ted  March 2 4 ,  1978, 

t h e  D i s t r i c t  Court  s t a t e d  t h a t  t h e  c h i l d r e n  were d i s tu rbed  

by t h e i r  mother 's  r e l a t i o n s h i p  with Parks and t h a t  t h e i r  

b e s t  i n t e r e s t s  would be served by g ran t ing  custody t o  t h e i r  

f a t h e r .  The c o u r t  a l s o  noted the  r e s u l t s  of i t s  in-chambers 

in terv iew with t h e  two o l d e s t  c h i l d r e n ,  t h a t  they p re fe r red  

t o  l i v e  with t h e i r  f a t h e r .  

On appeal p e t i t i o n e r  contends t h e  c o u r t  abused i t s  d i s -  

c r e t i o n  by p lac ing  emphasis on t h e  moral atmosphere i n  her  

home, e s p e c i a l l y  t h e  mat ter  of her  r e l a t i o n s h i p  with Parks.  

She argues t h a t  t h e  c o u r t ' s  f ind ing  t h a t  she  i s  n o t  a  " f i t "  

pa ren t  i s  n o t  supported by competent evidence,  b u t  r a t h e r  

only by an " i n d i s c r e t i o n "  on her  p a r t  which " i n  a  s t r i c t l y  

r e l i g i o u s  sense c o n s t i t u t e s  a  s i n  . . . " P e t i t i o n e r  c i t e s  

Love v.  Love (1975),  1 6 6  Mont. 303, 533 P.2d 280, t o  suppor t  

her  argument t h a t  t h e  mother should be given some degree of 

preference  and t h e  need t o  show n o t  only t h a t  t h e  mother i s  

u n f i t  b u t  a l s o  t h a t  t h e  f a t h e r  i s  f i t  t o  c a r e  f o r  t h e  ch i ld ren .  

This content ion ,  however, must be viewed i n  t h e  l i g h t  

of two p r i n c i p l e s  which t h i s  Court has f i rmly  e s t a b l i s h e d .  

F i r s t ,  t h i s  Court does n o t  s u b s t i t u t e  i t s  judgment f o r  t h a t  

of t h e  D i s t r i c t  Court. The paramount cons idera t ion  i n  a 

c h i l d  custody case  i s  t h e  wel fare  of t h e  ch i ld ren .  The 

D i s t r i c t  Court has a  much b e t t e r  opportuni ty than t h i s  Court 

t o  make t h e  determinat ion of how t h e  c h i l d r e n ' s  we l fa re  w i l l  

be b e s t  served and thus  t h e  custody dec i s ion  i s  l e f t  l a r g e l y  

t o  t h a t  c o u r t ' s  d i s c r e t i o n .  Unless t h e  D i s t r i c t  Court has 

c l e a r l y  abused i t s  d i s c r e t i o n ,  i t s  custody dec i s ion  w i l l  n o t  

be overru led .  I n  r e  Marriage of Brown (1978) , Mont. 



, 587 ~ , 2 d  361, 364, 35 St.Rep. 1733, 1738. Second, t h e  

presumption i n  f a v o r  of g r a n t i n g  custody t o  t h e  mother i s  

never  conc lus ive .  I n s t e a d  "each c h i l d  custody c a s e  w i l l  b e  

dec ided  on i t s  own f a c t s  r a t h e r  t han  by t h e  u s e  of ' c o n t r o l -  

l i n g  o r  conc lus ive  presumption. ' "  I n  re Marriage of Tweeten 

(1977) I Mont. , 563 P.2d 1 1 4 1 ,  1 1 4 4 ,  34 St.Rep. 

337, 341. The ma te rna l  p re fe rence  presumption s t i l l  e x i s t s ,  

b u t  i t s  u s e  i s  l i m i t e d  t o  t hose  c a s e s  i n  which t h e  f a t h e r  

has  n o t  overcome i t  by a  preponderance of  evidence showing 

him t o  be  t h e  more f i t  p a r e n t  t o  have custody.  I n  re Mar- 

r i a g e  of I s l e r  (1977) ,  - Mont. , 566 P.2d 55, 58, 34 

St.Rep. 545, 548. To overcome t h e  presumption t h e  f a t h e r  

need n o t  show t h a t  t h e  mother i s  u n f i t  b u t  on ly  t h a t  t h e  

c h i l d r e n  would be  b e t t e r  o f f  w i th  him. I n  re Marriage of 

Brown , Mont. a t  , 587 P.2d a t  366, 35 St.Rep. a t  

1739; I n  re  Marriage of  Isler, Mont. a t  , 566 P.2d 

a t  58, 34 St.Rep. a t  548. To t h e  e x t e n t  t h a t  Love ho lds  

o the rwi se ,  it i s  no longe r  fol lowed.  

I n  t h i s  c a s e  t h e  r eco rd  shows s u f f i c i e n t  evidence t o  

suppor t  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g  t h a t  t h e  Wilson c h i l -  

d r en  would b e  b e t t e r  off wi th  t h e i r  f a t h e r .  Sec t ion  48-332, 

R.C.M. 1947, now s e c t i o n  40-4-212 MCA, sets f o r t h  f i v e  

c r i t e r i a  upon which t h e  D i s t r i c t  Court  i s  d i r e c t e d  t o  make 

t h e  de t e rmina t ion  of  what c u s t o d i a l  arrangement w i l l  be  i n  

t h e  b e s t  i n t e r e s t  of t h e  c h i l d r e n .  These are: t h e  wishes of 

t h e  p a r e n t s  a s  t o  custody;  t h e  wishes  of  t h e  c h i l d r e n ;  t h e  

c h i l d r e n ' s  i n t e r a c t i o n  and i n t e r r e l a t i o n s h i p  w i t h  t h e i r  

p a r e n t s ,  w i t h  each o t h e r ,  and wi th  o t h e r s  who may s i g n i -  

f i c a n t l y  a f f e c t  t h e i r  b e s t  i n t e r e s t s ;  t h e  c h i l d r e n ' s  a d j u s t -  

ment t o  home, school  and community; and ,  t h e  mental  and 

p h y s i c a l  h e a l t h  o f  a l l  i n d i v i d u a l s  involved.  From t h e  



evidence  p re sen ted ,  it i s  c l e a r  t h a t  bo th  p a r e n t s  wish t o  

have custody of t h e  t h r e e  c h i l d r e n .  The two o l d e r  c h i l d r e n  

t o l d  t h e  d i s t r i c t  judge t h a t  they  would p r e f e r  t o  l i v e  w i t h  

t h e i r  f a t h e r .  There was tes t imony from t h e  f a t h e r  t h a t  t h e  

c h i l d r e n  w e r e  n o t  w i l l i n g  t o  r e t u r n  t o  t h e i r  mo the r ' s  

t r a i l e r  a f t e r  weekend v i s i t s  wi th  him. 

The c o u r t  a l s o  heard tes t imony concerning t h e  home l i f e  

t o  which t h e  c h i l d r e n  w e r e  exposed du r ing  Darlene Wi lson ' s  

temporary custody.  The p a r t i e s  a rgue  about  t h e  e f f e c t s  on 

t h e  c h i l d r e n  of Dar l ene ' s  p e r m i t t i n g  Richard Parks  t o  spend 

n i g h t s  w i t h  he r  b e f o r e  they  w e r e  mar r ied .  The Dis t r ic t  

Cour t  a t t a c h e d  some s i g n i f i c a n c e  t o  t h i s  r e l a t i o n s h i p  as an  

i n d i c a t i o n  of  Dar l ene ' s  f i t n e s s  a s  a  p a r e n t .  But t h e  ev i -  

dence does  n o t  s t o p  wi th  t h i s  r e l a t i o n s h i p .  The c o u r t  took 

tes t imony on W i l l i a m  Wi l son ' s  a b i l i t i e s  t o  care f o r  t h e  

c h i l d r e n  and h i s  p r o p e n s i t i e s  t o  p rov ide  them wi th  a  p roper  

upbr inging.  W i l l i a m  showed evidence of s t e a d y  monthly 

income and adequate  housing.  H e  t e s t i f i e d  t h a t  h i s  job 

would n o t  p reven t  him from keeping h i s  youngest  son w i t h  him 

du r ing  t h e  day and t h a t  t h e r e  were o f t e n  o t h e r  c h i l d r e n  

around a t  t h e  farms where he  d e l i v e r s  f eed  and f e r t i l i z e r .  

H e  a l s o  t e s t i f i e d  t h a t  he  had exper ience  i n  p repa r ing  meals 

f o r  t h e  c h i l d r e n  and g e t t i n g  them o f f  t o  school  b e f o r e  t h e  

s e p a r a t i o n  when h i s  w i f e  had t o  l e a v e  e a r l y  i n  t h e  morning 

f o r  work. F i n a l l y ,  t h e  c o u r t  heard tes t imony of h i s  r e g u l a r  

church a t t endance  and h i s  w i l l i n g n e s s  t o  ass is t  t h e  c h i l d r e n  

i n  t h e i r  moral  and s p i r i t u a l  development. The c h i l d r e n  w i l l  

have t o  spend some t i m e  i n  day c a r e  a t  t h e  end of each 

schoo l  day i f  t h e i r  f a t h e r  has  cus tody ,  which, from t h e  

r e c o r d ,  would appa ren t ly  n o t  be necessary  i f  they s t ayed  

w i t h  t h e i r  mother. I n  ba lance ,  t h e  c o u r t  concluded t h a t  t h e  



f a t h e r  i s  b e t t e r  s u i t e d  t o  provide f o r  t h e  b e s t  i n t e r e s t s  of 

t h e  ch i ld ren .  

whi le  a  r e l a t i o n s h i p  such a s  Darlene Wilson had with 

~ i c h a r d  Parks may n o t  i n  i t s e l f  be adequate t o  support  a  

f ind ing  of her  u n f i t n e s s  a s  a  parent ,  e s p e c i a l l y  i n  a  change 

of custody proceeding, Foss v .  L e i f e r  (1976),  170 Mont. 97, 

550 P.2d 1309, t h e  D i s t r i c t  Court should no t  be d i r e c t e d  t o  

ignore  a  p a r e n t ' s  a c t i v i t i e s  i n  t h e  home. I n  any event ,  t h e  

scope of t h i s  review remains l imi ted  and t h e  i s s u e  i s  no t  

whether t h e  evidence shows t h e  mother t o  be u n f i t  b u t  only 

whether t h e  evidence suppor ts  a  conclusion t h a t  t h e  c h i l -  

d r e n ' s  wel fare  would be b e s t  served by g ran t ing  custody t o  

t h e  f a t h e r .  I n  t h i s  case  it does. There i s  no showing by 

p e t i t i o n e r  t h a t  t h e  D i s t r i c t  Court mani fes t ly  abused i t s  

d i s c r e t i o n  by g ran t ing  custody t o  t h e  f a t h e r ,  al though it 

may n o t  have been necessary t o  c h a r a c t e r i z e  Darlene Wilson 

a s  an u n f i t  parent .  

P e t i t i o n e r ' s  second i s s u e  d e a l s  with t h e  off-record 

in terv iew which t h e  judge held with t h e  two o l d e s t  Wilson 

ch i ld ren .  A t  t h e  r eques t  of William Wilson during t h e  

custody hearing,  t h e  d i s t r i c t  judge interviewed t h e  c h i l d r e n  

i n  chambers. They were accompanied by T e r r i  S t a n i s i c h ,  a  

guidance counselor a t  t h e i r  school.  No record  was made, and 

n e i t h e r  pa ren t  was represented  a t  t h i s  meeting. A t  a  

s e p a r a t e  hearing before  a  d i f f e r e n t  d i s t r i c t  judge, ~ e r r i  

S t a n i s i c h  t e s t i f i e d  t h a t  she brought t h e  c h i l d r e n  i n t o  t h e  

chambers where t h e  judge conducted t h e  interview.  She s a i d  

t h a t  t h e  judge f i r s t  asked a  genera l  ques t ion  about school 

and t eachers ,  then asked t h e  ch i ld ren  which pa ren t  they 

p re fe r red  t o  l i v e  with.  



"So then he asked them which p a r e n t ,  I d o n ' t  
remember j u s t  how he worded it, b u t  which pa ren t  
they would p r e f e r  t o  l i v e  with,  and they answered, 
t h e i r  f a t h e r .  Both of them, and they both were 
nodding t h e i r  head when they s a i d  it. " 

Following t h e  in terv iew,  t h e  ~ i s t r i c t  Court en tered  a  

f i n d i n g  t h a t  t h e  c h i l d r e n  p re fe r red  t o  l i v e  with t h e i r  

f a t h e r .  

Sec t ion  48-334 (1) , R.C.M. 1947, now s e c t i o n  40-4-214 (1) 

MCA, provides t h a t  t h e  c o u r t  "may in terv iew t h e  c h i l d  i n  

chambers t o  a s c e r t a i n  t h e  c h i l d ' s  wishes a s  t o  h i s  custodian 

and a s  t o  v i s i t a t i o n " .  I t  leaves  t h e  c o u r t  d i s c r e t i o n  t o  

permit  counsel t o  be present .  However, it a l s o  mandates 

t h a t  when a  c o u r t  does in terv iew c h i l d r e n  i n  chambers, it 

" s h a l l  cause a  record of t h e  in terv iew t o  be made and t o  be 

p a r t  of t h e  record  i n  t h e  case." Whether t h e  f a i l u r e  t o  

make a  record  i n  t h i s  case  r e q u i r e s  a  remand i s  t h e  ques t ion  

presented here.  The lack  of both a  record  of t h e  in terv iew 

and a  s p e c i f i c  f ind ing  a s  t o  t h e  c h i l d r e n ' s  preference  - 

necess i t a t ed  a  remand i n  I n  re Marriage of Brown, - Mont . 
a t  , 587 P.2d a t  366, 35 St.Rep. a t  1739. See a l s o ,  In  

r e  Marriage of Kramer (1978),  Mont. , 580 P.2d 439, 

4 4 4 ,  35 St.Rep. 700, 706. The r a t i o n a l e  of t h e  Court i n  

Brown was t h a t  without  these  th ings ,  it was impossible t o  

determine t h e  b a s i s  f o r  t h e  D i s t r i c t  Cour t ' s  custody r u l i n g :  

"Without t h e  record  of t h e  in terv iew and 
without  s p e c i f i c  f ind ings  a s  t o  t h e  wishes 
of t h e  c h i l d r e n ,  counsel and t h i s  Court  do 
no t  know with any degree of c e r t a i n t y  t h e  
b a s i s  f o r  t h e  D i s t r i c t  Cour t ' s  conclusion 
on custody . " - Mont. a t  , 587 P.2d a t  
366, 35 St.Rep. a t  1739. 

While t h e  p r a c t i c e  of conducting off-record in terv iews i s  

n o t  d e s i r a b l e  f o r  t h e  reason given i n  Brown, t h e  lack  of a  

record  a lone  has n o t  always requi red  r e v e r s a l .  The p a r t i e s  

t o  t h e  custody proceeding may even s t i p u l a t e  t h a t  no record  



w i l l  be  made and provided t h e  wishes of t h e  c h i l d r e n  as t o  

custody a r e  fol lowed,  a remand may n o t  be  necessary .  Counts 

v .  Chapman (1979) ,  Mont. -1 - P.2d , 36 St.Rep. 

89, 93-94. I n  t h e  p r e s e n t  c a s e ,  t h e  D i s t r i c t  Court  d i d  make 

a f i n d i n g  a s  t o  t h e  c h i l d r e n ' s  wishes and en t e red  i t s  d e c r e e  

accord ing  t o  t hose  wishes.  The s e p a r a t e  hea r ing  i n  which 

T e r r i  S t a n i s i c h  t e s t i f i e d  prov ides  a view of  what happened 

d u r i n g  t h e  i n t e rv i ew,  which suppor t s  t h e  D i s t r i c t  C o u r t ' s  

f i n d i n g s .  Thus, t h e  p a r t i c u l a r  problems w i t h  t h e  l a c k  of 

f i n d i n g  and r eco rd  which r equ i r ed  a remand i n  Brown a r e  n o t  

p r e s e n t  h e r e  and i . t  appears  t h a t  a remand f o r  t h e  purpose of 

an  "on-record" i n t e r v i e w  would s e r v e  l i t t l e  purpose.  Under 

t h e  c i rcumstances  of t h i s  c a s e ,  no remand i s  necessary .  

The dec ree  o f  t h e  D i s t r i c t  Court  g r a n t i n g  custody t o  

W i l l i a m  Wilson i s  a f f i rmed.  

/ J u s t i c e  

W e  concur:  

&a42 
Chief j u s t i c e  


