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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of t h e  
Court.  

P l a i n t i f f - a p p e l l a n t ,  Clayton R. F i scus ,  b r ings  t h i s  

ma t t e r  t o  t h i s  Court ,  ask ing  t h a t ,  because t h e  holding i n  

F i scus  v .  Bear tooth E l e c t r i c  (1974) ,  164 Mont. 319, 522 P.2d 

87, has been over ru led  by Piper  v .  Lockwood Water Users 

Ass 'n  (1978),  Mont. - , 573 P.2d 646, 35 St.Rep. 9 ,  

13,  t h a t  he now be  g iven  h i s  day i n  c o u r t .  The immediate 

even t s  g iv ing  r ise t o  t h i s  appeal  a r e  a s  fo l lows .  

On June 10, 1974, pursuant  t o  t h i s  C o u r t ' s  d e c i s i o n  

rendered i n  F i scus  v .  Bear tooth Electric,  supra ,  t h e  D i s -  

t r i c t  Court  en te red  summary judgment i n  f avor  of Bear tooth 

and a g a i n s t  F iscus .  

The c a s e  l a y  dormant on i t s  thus  dismissed s t a t u s  u n t i l  

February 3,  1978, when F i scus  moved t o  v a c a t e  t h e  judgment 

and d i s m i s s a l .  B r i e f s  w e r e  f i l e d  f o r  and a g a i n s t  t h e  motion 

i n  t h e  D i s t r i c t  Court ,  t h e  Honorable Char les  Luedke pre-  

s i d i n g .  The c o u r t  made no r u l i n g  on t h e  motion, and on 

March 30, 1978, F i s c u s '  motion became "deemed denied" under 

Rule 59(d)  and (g) , M.R.Civ.P. F iscus  then  f i l e d  t h i s  

appeal .  

For t h e  f a c t  s i t u a t i o n ,  s e e  F i scus  v.  Bear tooth Elec- 

t r i c ,  supra .  

The i s s u e  a t  t h i s  p o i n t  is  a  narrow procedura l  one,  

namely, whether t h e  d o c t r i n e  of e i t h e r  "law of t h e  case"  o r  

res j u d i c a t a  b a r s  a p p e l l a n t  from pursuing a  c la im a g a i n s t  

Bear tooth E l e c t r i c .  

Appel lant  a rgues  t h a t  he has  never had h i s  c la im ad- 

jud ica ted  and t h a t  he  has  never been i n  c o u r t  t o  have such 

made, on t h e  m e r i t s ,  t h e  f a c t u a l  and t h e  l e g a l  determina- 

t i o n s  of t h e  case.  H e  argues  t h a t  he has  been procedura l ly  

ba r red  by o rde r  of t h i s  Court  da ted  1974. 



Appel lan t  acknowledges t h a t  " t h e  law of  t h e  c a s e "  and 

res j u d i c a t a  a r e  t h e  l e g a l  p r i n c i p l e s  g e n e r a l l y  a p p l i c a b l e  

t o  b a r  t hose  a t t e m p t s  by a  d i s s a t i s f i e d  l i t i g a n t  t o  reopen a 

m a t t e r  which has  been decided.  H e  a rgues  t h a t  a l l  g e n e r a l  

r u l e s ,  however, have t h e i r  except ions ,  and t h a t  under t h e  

c i rcumstances  of t h i s  case, they should be  al lowed under t h e  

excep t ion  of  t h e  g e n e r a l  r u l e .  

B l a c k ' s  Law Dic t iona ry  (Rev. 4 th  Ed., 1 9 6 8 ) ,  d e f i n e s  

res j u d i c a t a  thus :  

"A m a t t e r  adjudged; a  t h i n g  j u d i c i a l l y  a c t e d  
upon o r  decided;  a  t h i n g  o r  m a t t e r  s e t t l e d  by 
judgment . . . Rule t h a t  f i n a l  judgment o r  de- 
cree on m e r i t s  by c o u r t  o f  competent j u r i s d i c -  
t i o n  i s  conc lus ive  of  r i g h t s  of  p a r t i e s  o r  
t h e i r  p r i v i e s  i n  a l l  l a t e r  s u i t s  on p o i n t s  and 
m a t t e r s  determined i n  former s u i t  . . . And t o  
be  a p p l i c a b l e ,  r e q u i r e s  i d e n t i t y  i n  t h i n g  sued 
f o r  as w e l l  as i d e n t i t y  of cause  of a c t i o n ,  of  
persons  and p a r t i e s  t o  a c t i o n ,  and of q u a l i t y  
i n  persons  f o r  o r  a g a i n s t  whom c l a i m  i s  made . . . The sum and subs tance  of t h e  whole r u l e  
i s  t h a t  a  m a t t e r  once j u d i c i a l l y  dec ided  i s  
f i n a l l y  decided . . ." 
I n  Western Montana Produc t ion  C r e d i t  Ass 'n  v .  Hydro- 

ponics ,  Inc .  (1966) ,  147 Mont. 157, 161,  410 P.2d 937, 939, 

t h i s  Cour t ,  c i t i n g  Moore's Fede ra l  P r a c t i c e ,  s a i d :  

" 'The t e r m  res j u d i c a t a  i s  o f t e n  used t o  denote  
two t h i n g s  i n  r e s p e c t  t o  t h e  e f f e c t  of  a  v a l i d ,  
f i n a l  judgment: (1) t h a t  such judgment, when 
rendered  on t h e  merits, i s  a n  a b s o l u t e  b a r  t o  
a  subsequent  a c t i o n ,  between t h e  same p a r t i e s  
o r  t h o s e  i n  p r i v i t y  w i t h  them, upon t h e  same 
c l a i m  o r  demand; and ( 2 )  t h a t  such a  judg- 
ment c o n s t i t u t e s  an  e s t o p p e l ,  between t h e  same 
p a r t i e s  o r  t h o s e  i n  p r i v i t y  w i t h  them, as t o  
matters t h a t  w e r e  n e c e s s a r i l y  l i t i g a t e d  and 
determined a l though  t h e  c la im o r  demand i n  t h e  
subsequent  a c t i o n  i s  d i f f e r e n t .  Under t h e  
f i r s t  p r o p o s i t i o n  t h e  judgment o p e r a t e s  a s  a 
b a r  * * *. Under t h e  second p r o p o s i t i o n  t h e  
judgment p reven t s  t h e  p a r t i e s  from r e l i t i g a t i n g  
o n l y  t h o s e  m a t t e r s  t h a t  were determined. '  1-B 
Moore F.P. 621-622, S 0.405. 

"The f i r s t  p r o p o s i t i o n  i s  p rope r ly  c a l l e d  res 
j u d i c a t a  whi le  t h e  second i s  c a l l e d  c o l l a t e r a l  
e s t o p p e l .  " 



A s  t o  t h e  concept  "law of t h e  c a s e " ,  B lack ' s  d e f i n i t i o n  

i n c l u d e s  t h e  fo l lowing:  

"The d e c i s i o n ,  judgment, op in ion  o r  r u l i n g s  on 
former appea l  o r  w r i t  of e r r o r  become ' l a w  o f  
t h e  case .  ' . . .  
"The d o c t r i n e  exp res se s  p r a c t i c e  of c o u r t s  
g e n e r a l l y  t o  r e f u s e  t o  reopen what has  been de- 
c ided  . . . [ I l t  exp re s se s  t h e  r u l e  t h a t  f i n a l  
judgment of h i g h e s t  c o u r t  i s  f i n a l  de t e rmina t ion  
of  p a r t i e s '  r i g h t s  . . . 
"The d o c t r i n e  i s  g e n e r a l l y  deemed a p p l i c a b l e  
whether former de t e rmina t ion  i s  r i g h t  o r  wrong. . . . But some cases hold  t h a t  d o c t r i n e  i s  
i n a p p l i c a b l e  where p r i o r  d e c i s i o n  i s  unsound, . . . o r  i n c o r r e c t  p r i n c i p l e s  w e r e  announced 
o r  mis take  of f a c t  w a s  made on f i r s t  appea l  

11 . . .  
"Law of  t h e  case"  has  been expla ined  by t h e  Montana 

Cour t  thus :  

" 'The r u l e  i s  w e l l  e s t a b l i s h e d  and long adhered 
t o  i n  t h i s  s t a t e  t h a t  where, upon an  appea l ,  
t h e  Supreme Court ,  i n  dec id ing  a  case p re sen ted  
s tates i n  i t s  op in ion  a  p r i n c i p l e  o r  r u l e  of l a w  
necessary  t o  t h e  d e c i s i o n ,  such pronouncement 
becomes t h e  l a w  of t h e  c a s e ,  and must be  adhered 
t o  throughout  i t s  subsequent  p rog res s ,  bo th  i n  
t h e  t r i a l  c o u r t  and upon subsequent  appea l ;  and 
t h i s ,  a l though  upon i t s  subsequent  c o n s i d e r a t i o n  
t h e  Supreme Court  may be c l e a r l y  of op in ion  t h a t  
t h e  former d e c i s i o n  i s  erroneous.  * * * it i s  a 
f i n a l  a d j u d i c a t i o n  from t h e  consequences of which 
t h i s  c o u r t  may n o t  d e p a r t ,  nor t h e  p a r t i e s  r e l i e v e  
themselves ( c i t i n g  cases). '  Car l son  v .  Northern 
Pac.R.Co., 86 Mont. 78,  281 Pac .  913, 914. 

" 'Whether t h e  op in ion  i s  r i g h t  o r  wrong, i t  i s  
t h e  law of t h e  c a s e ,  was b ind ing  upon t h e  t r i a l  
c o u r t ,  and i s  b ind ing  upon u s . '  Anderson v .  
Border,  87 Mont. 4 ,  285 Pac. 174, 176." Apple 
v .  Edwards (1949) ,  123 Mont. 135,  139-40, 2 1 1  
P.2d 138, 140. 

I n  con t r aven t ion  of t h e  r i g i d  s t a n d a r d s  a r t i c u l a t e d  

above,  a p p e l l a n t  c i tes  t h e  c o u r t  t o  Pe rk ins  v .  K r a m e r  (1948) , 

1 2 1  Mont. 595, 600, 198 P.2d 475, 477, f o r  t h e  fo l lowing  

p e r t i n e n t  language: 

"The d o c t r i n e  of  res j u d i c a t a ,  i f  a p p l i c a b l e ,  
does  n o t  p reven t  t h e  c o u r t  from c o r r e c t i n g  mani- 
f e s t  e r r o r  i n  i t s  former judgment. Thus i n  
Cluf f  v .  Day, 1 4 1  N.Y.  580, 36 N.E. 182,  183, 



t h e  c o u r t  s a i d :  'There i s  no i r o n  r u l e  which 
p rec ludes  a c o u r t  from c o r r e c t i n g  a  man i f e s t  
e r r o r  i n  i t s  former judgment, o r  which r e q u i r e s  
i t  t o  adhere  t o  an  unsound d e c l a r a t i o n  o f  t h e  
law. I t  may, f o r  cogent  r ea sons ,  r e v e r s e  o r  
q u a l i f y  a p r i o r  d e c i s i o n ,  even i n  t h e  same c a s e .  
But t h e  c a s e s  i n  which t h i s  w i l l  b e  done a r e  
e x c e p t i o n a l ,  and t h e  power should be  s p a r i n g l y  
e x e r c i s e d . '  

"When t h e  p r i o r  d e c i s i o n  i s  by a d iv ided  c o u r t ,  
a s  he re ,  . . . t h e  c o u r t  w i l l  t h e  more r e a d i l y  
d e p a r t  from it, i f  erroneous.  [ C i t a t i o n  omi t t ed . ] "  

I n  Pe rk ins ,  t h e  defendants  contended t h a t  t h e  p l a i n t i f f  

w a s  p rec luded  from main ta in ing  h i s  a c t i o n ,  because of t h e  

ho ld ing  i n  a  p rev ious  c a s e ,  which was desc r ibed  a s  being "an 

appea l  from t h e  judgment e n t e r e d  i n  t h e  t r i a l  c o u r t  a f t e r  

r e v e r s a l "  by t h e  s t a t e  Supreme Court .  121  Mont. a t  597-98, 

198 P.2d a t  476. The Court  acknowledged t h a t  t h e  q u e s t i o n  

p re sen ted  t h e r e  w a s  t h e  same a s  t h a t  p re sen ted  be fo re ,  b u t  

s a i d  t h a t  it had n o t  precluded p l a i n t i f f  from r e l i e f  i n  t h e  

e a r l i e r  c a s e .  1 2 1  Mont. a t  598, 198 P.2d a t  476. 

Appel lan t  a l s o  d i r e c t s  o u r  a t t e n t i o n  t o  a  r e c e n t  c a s e  

of t h i s  Court ,  S t a t e  v .  Zimmerman (1977) ,  - Mont. I 

573 P.2d 174,  34 St.Rep. 1561. We b e l i e v e  t h a t  he does  s o  

i n c o r r e c t l y  because t h e  above c a s e  i s  a  c r i m i n a l  m a t t e r  and 

t h e  p r i n c i p l e s  apply ing  t h e r e t o  cannot  always be  conveyed 

s t r a i g h t  a c r o s s  t h e  board and app l i ed  t o  a  c i v i l  proceeding.  

The problem t h e r e  involved r e l a t e d  t o  double  jeopardy,  a 

l e g a l  concept  dec ided ly  a p p l i c a b l e  t o  c r i m i n a l  c a s e s  on ly .  

While w e  c i t e d  a  number of  c i v i l  c a s e s  i n  Zimmerman, i n  ou r  

b r i e f  d i s c u s s i o n  of  t h e  "law of t h e  c a s e " ,  r e l y i n g  on 

Zimmerman i s  i n  t h i s  c a s e  i l l - a d v i s e d .  The r e c i t a t i o n  i n  

t h o s e  c a s e s  concerning t h e  a p p l i c a t i o n  of t h e  except ion  t o  

t h e  g e n e r a l  r u l e  i s  o p p o s i t e  t o  t h i s  c a s e .  The except ion  i s  

t h a t  t h e  g e n e r a l  r u l e  w i l l  n o t  be a p p l i e d  i n  t hose  c a s e s  

where r e v e r s a l  w a s  based on an  u n r e l a t e d  matter. Here t h e  



i s s u e  i s  n o t  un re l a t ed .  Thus t h e  excep t ion  should n o t  

app ly  

W e  f i n d  t h a t  P e r k i n s  i s  c o n t r o l l i n g  i n  t h i s  c a s e  and 

t h a t  t h e  D i s t r i c t  Court  d i d  n o t  err i n  i t s  r u l i n g .  

Next a p p e l l a n t  a rgues  t h a t  h i s  c o n s t i t u t i o n a l  r i g h t  of  

a c c e s s  t o  t h e  c o u r t s  has  been denied him. 1889 Mont. Cons t . ,  

A r t .  111, 5 6, i n  e f f e c t  a t  t h e  t i m e  t h a t  he s u f f e r e d  h i s  

i n j u r i e s .  However, he does  n o t  develop t h i s  c la im wi th  case 

l a w  o r  o t h e r  a u t h o r i t y  and w e  f i n d  no m e r i t  t o  it. 

Recognizing t h a t  h i s  p o s i t i o n  i n  t h i s  appea l  i s  probably 

d e f e c t i v e  under t h e  Montana law on t h e  " r u l e  of t h e  ca se"  

a p p e l l a n t  a rgues  t h a t  under f e d e r a l  d e c i s i o n s  i n t e r p r e t i n g  

Rule 6 0 ( b ) ,  which i s  i d e n t i c a l  t o  Montana's Rule 6 0 ( b ) ,  

d i f f e r e n t  s o l u t i o n s  of  t h e  case could  be  a r r i v e d  a t .  Appel- 

l a n t ,  i n  suppor t  of h i s  argument, c i tes  a number of f e d e r a l  

c a s e s ,  which we w i l l  d i s c u s s  i n d i v i d u a l l y  i n  t h i s  op in ion .  

K l a p p r o t t  v. United S t a t e s  (1949) ,  335 U . S .  601, 69 

S.Ct. 384, 93 L.ed. 266, i s  a n a t u r a l i z a t i o n  case and does  

n o t  i n  o u r  op in ion  m e e t  t h e  s i t u a t i o n  h e r e  where an  appe l -  

l a t e  c o u r t  ove r ru l ed  a  l a t e r  d e c i s i o n .  There t h e  c o u r t  

s imply he ld  t h a t  t h e  p l a i n t i f f  had been s o  e x t r a o r d i n a r i l y  

v i c t imized  by t h e  government t h a t  t h e  f e d e r a l  r u l e  60 (b )  ( 6 )  

would be  invoked t o  c u r e  t h a t  ou t r age  where t h e  government 

had f a i l e d  t o  p rov ide  evidence r e q u i r e d  i n  a  m a t t e r  of l a w  

i n  t h e  d e n a t u r a l i z a t i o n  process .  There i s  no q u e s t i o n  t h a t  

t h e  p l a i n t i f f  came under and deserved t o  come under ~ u l e  

60 (b)  (6 )  . This  i s  n o t  a c a s e  t h a t  suppor t s  t h e  a p p e l l a n t ' s  

p o s i t i o n  h e r e  which i s  whether t o  change t h e  d e c i s i o n a l  l a w  

s e v e r a l  y e a r s  a f t e r  a  f i n a l  judgment was e n t e r e d  a g a i n s t  him 

and whether t h i s  c o n s t i t u t e s  a  p r e r e q u i s i t e  of "any o t h e r  

r ea son  j u s t i f y i n g  r e l e a s e  from judgment". 



Appel lan t  n e x t  c i t e s  Ackermann v .  United S t a t e s  (1950) ,  

340 U.S. 193,  71 S.Ct. 209, 95 L.ed. 207. This  c a s e  l i k e  

K l a p p r o t t  s t a n d s  f o r  t h e  p o s i t i o n  t h a t  o n l y  i n  an e x t r a -  

o r d i n a r y  c a s e  should Rule 60 (b )  be g ran ted .  There i s  con- 

s i d e r a b l e  a u t h o r i t y  ho ld ing  t h a t  when a d e c i s i o n  i s  l a t e r  

ove r ru l ed  by a  c o u r t ,  t h a t  i t  i s  n o t  " ex t r ao rd ina ry"  as 

contemplated i n  Klappro t t .  W e  do n o t  f i n d  t h a t  i n  t h e  c a s e  

c i t e d ,  Ackermann, i s  a u t h o r i t y  f o r  a p p e l l a n t ' s  p o s i t i o n .  

The n e x t  c a s e  c i t e d  by a p p e l l a n t  i n  suppor t  of h i s  

p o s i t i o n  i s  Tsakoni tes  v. T r a n s p a c i f i c  C a r r i e r s  Corp. (S.D. 

N.Y.  1970) ,  322 F.Supp. 722, which comes t h e  c l o s e s t  t o  

a p p e l l a n t ' s  p o s i t i o n  here .  However it i s  d i s t i n g u i s h a b l e  i n  

o u r  op in ion  from t h e  Montana "law of t h e  ca se"  d o c t r i n e  

because t h e r e  never would have been a Tsakoni tes  c a s e  except  

f o r  t h e  f a c t  t h a t  sometimes v a r i o u s  c i r c u i t s  have c o n f l i c t -  

i n g  ho ld ings  as they  r e l a t e  t o  s p e c i f i c  i s s u e s  of l a w .  I t  i s  

i n  t hose  s i t u a t i o n s  t h a t  t h e  United S t a t e s  Supreme Cour t  i s  

more w i l l i n g  and u s u a l l y  w i l l  g r a n t  c e r t i o r a r i  f o r  t h e  

purpose of r e s o l v i n g  t h e  c o n f l i c t  by announcing a  f i n a l  r u l e  

t o  be  uniformly a p p l i e d  t o  a l l  t e n  c i r c u i t s .  This ,  of 

cou r se ,  i s  one of t h e  d i s t i n c t i o n s  between t h e  f e d e r a l  

system and ou r  s t a t e  j u d i c i a l  system i n  t h a t  t h e r e  t h e r e  a r e  

i n t e r m e d i a t e  c o u r t s  of appea l  whi le  h e r e  t h e  Supreme Cour t  

i s  t h e  c o u r t  of appea l s  i n  t h e  r u l i n g s  i n  t h e  D i s t r i c t  

Cour t s .  H e r e  we have no i n t e r m e d i a t e  c o u r t s  of appea l  and 

when t h i s  Court  r e n d e r s  a d e c i s i o n  on a l e g a l  i s s u e ,  t h a t  i s  

and should be  t h e  end of  t h e  m a t t e r .  

I n  Tsakoni tes  t h e  a p p e l l a n t  had a t tempted t o  go t o  t h e  

United S t a t e s  Supreme Court  i n  1967 fo l lowing  an adve r se  

r e s u l t  i n  t h e  D i s t r i c t  Court  f o r  t h e  F i f t h  C i r c u i t  of t h e  

Cour t  of Appeals. However, t h e  United S t a t e s  Supreme Cour t  



denied  h i s  a p p l i c a t i o n  f o r  c e r t i o r a r i  and t h u s  d i d  n o t  h e a r ,  

cons ide r  and r u l e  upon t h e  i s s u e  which caused him t o  l o s e  

below, t h e  i s s u e  t h e r e  r e l a t i n g  t o  whether h i s  mari t ime 

employer had s u f f i c i e n t  c o n t a c t s  w i th  America t o  come under 

t h e  Jones  A c t .  

I t  was n o t  u n t i l  H e l l e n i c  Lines  Ltd.  v .  Rhod i t i s  (1970) ,  

398 U.S. 306, 90 S.Ct. 1731, 26 L Ed 2d 252, r eh .  den ied ,  

400 U.S. 856, t h a t  t h e  Supreme Court  r u l e d  upon t h e  ve ry  

i s s u e  i t  had dec l ined  t o  i s s u e  i n  i t s  earl ier  op in ion  i n  

Tsakoni tes .  

The c r i t i c a l  f a c t o r  d i s t i n g u i s h i n g  Tsakoni tes  from t h e  

H e l l e n i c  L ines  c a s e  and t h i s  appea l  i s  t h a t  t h e  United 

S t a t e s  Supreme Court  d i d  n o t  o v e r r u l e  a  p rev ious  d e c i s i o n  of 

i t s  own. I t  had n o t  r u l e d  as w e  have i n  t h i s  ca se ,  b u t  chose 

t h r e e  y e a r s  a f t e r  Tsakoni tes  i n  t h e  H e l l e n i c  Lines  c a s e  t o  

cons ide r  t h e  m a t t e r  and r e s o l v e  t h e  d i f f e r e n c e s  of t h e  

c i r c u i t  c o u r t s  on t h e  i s s u e  t h a t  Tsakoni tes  and H e l l e n i c  

L ines  had be fo re  them i n  1967. This  c a s e ,  however, a s  it 

relates t o  t h e  Supreme Court  t h a t  i s s u e d  it, i s  wi thou t  any 

d i r e c t i v e  from o t h e r  c o u r t s ,  as i n  t h e  f e d e r a l  system. For 

t h a t  r ea son  w e  t h i n k  i t  i s  d i s t i n g u i s h a b l e .  

Appel lan t  nex t  ci tes t h e  G r i f f i n  v .  S t a t e  Board of 

Educat ion (E.D. Va. 1969) ,  296 F.Supp. 1178, ca se ,  which 

involved t h e  c o n s t i t u t i o n a l i t y  of t h e  V i r g i n i a  t u i t i o n  g r a n t  

laws,  a  d e n i a l  of t h e  equa l  p r o t e c t i o n  c l a u s e .  This  dec i -  

s i o n ,  w e  f i n d ,  suppor t s  t h e  respondent  i n  t h i s  m a t t e r  i n  

view of t h e  f a c t  wh i l e  t h e r e  w a s  a  change i n  t h e  d e c i s i o n a l  

l a w  it was made p r o s p e c t i v e l y  and opera ted  t o  p re se rve  t h e  

r u l i n g  i n  1955 and t h e  l a w  of t h e  c a s e  being a p p l i c a b l e  up 

through 1969. 



Respondent c i t e s  a  number of f e d e r a l  cases  i n  suppor t  

of i t s  p o s i t i o n ,  two of which w e  t h i n k  a r e  of import  f o r  

d i scuss ion .  T i t l e  v.  United S t a t e s  ( 9 t h  C i r .  1959) ,  263 

F.2d 28, c e r t .  denied 359 U . S .  989, reh.  denied ,  360 U . S .  

914, a  c a s e  where M r .  T i t l e  whose appeal  had been dismissed 

i n  1956 moved t o  reopen h i s  c a s e  i n  1958, and asked t h e  

c o u r t ,  a s  i n  t h i s  c a s e ,  t o  invoke Rule 60 a t  t h e  expense of 

t h e  "law of t h e  case" .  There t h e  c o u r t  s a i d :  

"Appel lant  recognizes  t h a t  t h e r e  a r e  reasons  
of p u b l i c  p o l i c y  f o r  a s s u r i n g  t h e  f i n a l i t y  of 
judgments, b u t  sugges ts  t h a t  under r u l e  60 (b)  (5)  , 
Fed.R.Civ.P., 28 U.S.C.A., a  s p e c i a l  r u l e  should 
be adopted i n  d e n a t u r a l i z a t i o n  c a s e s  r e l a x i n g  
t h e  s t r i c t n e s s  of t h e  ord inary  r u l e .  I n  suppor t  
of t h i s ,  a p p e l l a n t  r e f e r s  t o  t h e  language of t h e  
d i s s e n t i n g  J u s t i c e s  i n  Ackermann v.  United S t a t e s ,  
1950, 340 U . S .  193, 202, 7 1  S . C t .  209, 95 L.Ed. 
270. W e  a r e ,  of course ,  bound by t h e  ma jo r i ty  
opin ion  i n  Ackermann, j u s t  a s  we a r e  i n  Zucca. 
Rule 60(b)  was n o t  intended t o  provide r e l i e f  f o r  
e r r o r  on t h e  p a r t  of t h e  c o u r t  o r  t o  a f f o r d  a  sub- 
s t i t u t e  f o r  appea l .  [ C i t a t i o n s  omi t ted . ]  Nor i s  
a  change i n  t h e  j u d i c i a l  view of a p p l i c a b l e  law 
a f t e r  a  f i n a l  judgment s u f f i c i e n t  b a s i s  f o r  va- 
c a t i n g  such judgment en tered  be fo re  announcement 
of t h e  change. [ C i t a t i o n s  omi t t ed . ] "  263 F.2d 
a t  31. 

This  Ninth C i r c u i t  Court  of Appeals c a s e  c l e a r l y  recognizes  

t h a t  post-judgment change i n  d e c i s i o n a l  l a w  a f f o r d s  no 

avenue f o r  reopening judgments. I t  i s  a  r e c o g n i t i o n  of t h e  

"law of t h e  case"  d o c t r i n e  which i s  t h e  law i n  Montana. 

The second c a s e  w e  consider  t h a t  respondent c i t e d  i s  

Lubben v .  S e l e c t i v e  Se rv ice  System Local Bd. No. 27, (1st 

C i r .  1972) ,  453 F.2d 645. This  c a s e  involved a  d r a f t e e  who 

had secured a  permanent i n j u n c t i o n  a g a i n s t  induct ion .  Af t e r  

p r e c e d e n t i a l  suppor t  f o r  t h e  i n j u n c t i o n  was removed, t h e  

government moved f o r  t h e  d i s s o l u t i o n  of t h e  i n j u n c t i o n .  The 

D i s t r i c t  Court  provided r e l i e f  f o r  t h e  government, b u t  t h e  

F i r s t  C i r c u i t  Court  of Appeals reversed  on t h e  "law of t h e  

case"  grounds. I n  s o  holding under Rule 60 it noted t h a t  it 



would n o t  a l low t h e  v a c a t i o n  of a judgment g r a n t i n g  t h e  

i n j u n c t i o n  s t a t i n g :  

"TO hold  o the rwi se  would d e s t r o y  t h e  c e r t a i n t y  
which a l lows  c o n t r o v e r s i e s  t o  be deemed judi-  
c i a l l y  concluded . . . 
" ' I t  should be  noted t h a t  wh i l e  60 (b )  ( 5) au- 
t h o r i z e d  r e l i e f  from a judgment on t h e  grounds 
t h a t  a p r i o r  judgment upon which it i s  based 
has  been r eve r sed  o r  o the rwi se  vaca t ed ,  it does  
n o t  a u t h o r i z e  r e l i e f  from a judgment on t h e  
ground t h a t  t h e  law a p p l i e d  by t h e  c o u r t  i n  
making i t s  a d j u d i c a t i o n  has  been subsequent ly  
o v e r r u l e d  o r  d e c l a r e d  erroneous i n  ano the r  and 
u n r e l a t e d  proceeding . '  7 Moore's Fede ra l  Prac- 
t i c e  1160.26[3] a t  3 2 5 . "  453 F.2d a t  650. 
(Emphasis i n  o r i g i n a l . )  

These c a s e s  show t h a t  t h e r e  i s  ample suppor t  i n  t h e  

f e d e r a l  c o u r t s  t h a t  they  f e e l  bound by t h e  "law of t h e  case"  

and t h a t  when a d e c i s i o n a l  l a w  change o c c u r s ,  subsequent  t o  

f i n a l  judgment i n  a p a r t i c u l a r  c a s e ,  t h e  "law of t h e  ca se"  

i s  t h a t  f i n a l  judgment should n o t  be  a l t e r e d .  

The judgment o f  t h e  Dis t r ic t  Court  i s  a f f i rmed and t h e  

appea l  i s  dismissed.  

We concur:  

8 

Honorable R. D. McPhi l l ips ,  
D i s t r i c t  Judge,  s i t t i n g  i n  p l a c e  
of M r .  J u s t i c e  Sheehy. 


