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M r .  J u s t i c e  John Conway Harr i son  d e l i v e r e d  t h e  Opinion of  
t h e  Court .  

P l a i n t i f f s  appea l  from a judgment of  t h e  D i s t r i c t  

Court ,  Musse l she l l  County, denying t h e i r  p r aye r  f o r  an  o r d e r  

permanently e n j o i n i n g  defendants  from i s s u i n g  a  t a x  deed t o  

c e r t a i n  r e a l  p rope r ty  f o r  f a i l u r e  t o  pay a  p o r t i o n  of  a  1971 

assessment  r e p r e s e n t i n g  t a x e s  on c a t t l e  under t h e  c o n t r o l  

and i n  t h e  posses s ion  of M-V E n t e r p r i s e s .  The c o u r t  e n t e r e d  

i t s  amended f i n d i n g s  of f a c t ,  conc lus ions  of  law, judgment 

and o r d e r  on June 3 0 ,  1976, d i r e c t i n g  defendants  t o  proceed 

f o r t h w i t h  t o  t a k e  t a x  deed t o  t h e  r e a l  p rope r ty ,  now owned 

by p l a i n t i f f  Faunco, Inc .  P l a i n t i f f s  contend t h a t  c e r t a i n  

of  t h e  c o u r t ' s  f i n d i n g s  o f  f a c t  and conc lus ions  of  law a r e  

erroneous and unsupported by t h e  evidence,  and t h a t ,  t h e r e -  

f o r e ,  t h e  judgment should be  r eve r sed .  

I n  1971, La r ry  D. Stensvad w a s  a  s tockho lde r  i n  and/or 

manager of c e r t a i n  c o r p o r a t i o n s  involved i n  v a r i o u s  a s p e c t s  

of  t h e  l i v e s t o c k  i n d u s t r y .  One of t h o s e  c o r p o r a t i o n s ,  M-V 

E n t e r p r i s e s ,  among whose p r i n c i p l e  sha reho lde r s  w a s  S tens-  

vad,  owned r e a l  p rope r ty  i n  Musse l she l l  County upon which 

t h e  c o r p o r a t i o n  ope ra t ed  a f e e d l o t .  Pursuant  t o  an  agree-  

ment between M-V E n t e r p r i s e s  and t h e  L. D. Stensvad C a t t l e  

Company, c a t t l e  belonging t o  o t h e r  i n d i v i d u a l s  w e r e  l e f t  i n  

t h e  posses s ion  and c o n t r o l  o f  M-V E n t e r p r i s e s  t o  be  f e d  and 

ca red  f o r  i n  p r e p a r a t i o n  f o r  marketing.  These c a t t l e  had 

been purchased by a  s e p a r a t e  Stensvad c o r p o r a t i o n ,  t h e  L. D. 

Stensvad C a t t l e  Company, whose on ly  sha reho lde r s  w e r e  Stens-  

vad and h i s  w i f e ,  Margaret .  The arrangement was such t h a t  

L.  D.  Stensvad C a t t l e  Company would buy c a t t l e  f o r  i n d i v i -  

d u a l  o u t - o f - s t a t e  i n v e s t o r s  who had c o n t r a c t e d  wi th  t h e  

company t o  make t h e  purchases  f o r  them. The c a t t l e  s o  



purchased were d e l i v e r e d  t o  t h e  f e e d l o t s  of M-V E n t e r p r i s e s  

f o r  c a r e  and f eed ing ;  t h e  L. D .  Stensvad C a t t l e  Company 

b i l l e d  t h e  i n d i v i d u a l  i n v e s t o r s  f o r  t h e i r  r e s p e c t i v e  s h a r e s  

of  t h e  expenses i ncu r r ed .  Each of t h e  ca t t l e  involved i n  

t h i s  arrangement c a r r i e d  on i t s  r i g h t  h i p  a p i t c h f o r k  o r  

" tu rkey  t r a c k "  brand owned by and r e g i s t e r e d  t o  t h e  L. D .  

Stensvad C a t t l e  Company; on i t s  r i g h t  shou lde r ,  each bore  an 

u n r e g i s t e r e d  brand,  a number, d e s i g n a t i n g  i t s  i n d i v i d u a l  

owner. 

I n  May, 1971, t h e  Musse l she l l  County a s s e s s o r ,  i n  t h e  

p roces s  of compiling d a t a  f o r  t h e  upcoming t a x  assessment ,  

supp l i ed  M-V E n t e r p r i s e s  w i t h  a form which, when completed, 

i s  a r eco rd  of t h e  number of c a t t l e  which have been f ed  

du r ing  each month of t h e  preceding yea r .  The form i s  pro- 

v ided  i n  compliance w i t h  s e c t i o n  84-409, R.C.M. 1947, i n  

e f f e c t  a t  t h e  t i m e  of  t h e  even t s ,  which r e q u i r e s  t h e  county 

a s s e s s o r  t o  o b t a i n  from each person a w r i t t e n  s t a t emen t ,  

made under o a t h ,  which sets f o r t h  a l l  t h e  t a x a b l e  p r o p e r t y  

owned by t h a t  person o r  i n  h i s  pos ses s ion  o r  under h i s  

c o n t r o l  as of  a s p e c i f i c  t i m e .  Each such form c o n t a i n s  an  

a f f i d a v i t  which d e c l a r e s  t h a t  t h e  l i s t  i s  a f u l l  and c o r r e c t  

s t a t emen t  of t h e  p rope r ty  s u b j e c t  t o  t a x a t i o n  which i s  

owned, claimed, possessed o r  c o n t r o l l e d  by t h e  i n d i v i d u a l  o r  

bus ines s  e n t i t y .  See s e c t i o n  84-410, R.C.M. 1947. M-V 

E n t e r p r i s e s  r e tu rned  t o  t h e  county a s s e s s o r  t h e  completed 

form, which had been s igned  by Dona McCleary, a s e c r e t a r y  

employed by t h e  co rpo ra t ion .  The form showed nothing a s  t o  

t h e  ownership of t h e  c a t t l e .  

The a s s e s s o r ,  fo l lowing  s t a t u t o r y  mandate, s e c t i o n  84- 

406(1) and (3), R.C.M. 1947 (Supp. 1971) ,  a s se s sed  t a x e s  on 



1 / 1 2  of t h e  t o t a l  number of c a t t l e  a g a i n s t  M-V E n t e r p r i s e s ,  

t h e  p a r t y  i n  whose posses s ion  and under whose c o n t r o l  t h e  

c a t t l e  w e r e .  The co rpo ra t ion ,  main ta in ing  t h a t  it could n o t  

be  taxed f o r  c a t t l e  which it d i d  n o t  own, r e fused  t o  pay. 

  either t h e  pe r sona l  p rope r ty  t a x e s  nor  t h e  r e a l  p rope r ty  

t a x e s  a s s e s s e d  f o r  1971 a g a i n s t  M-V E n t e r p r i s e s  w e r e  p a i d ,  

and t h e  county,  i n  1976, f i n a l l y  i n s t i t u t e d  proceedings  f o r  

a  t a x  deed. On February 18 ,  1976, p l a i n t i f f s ,  a l l e g i n g  t h a t  

no s t a t u t o r y  a u t h o r i t y  e x i s t e d  under which t h e  county le- 

g a l l y  could assess a g a i n s t  them t a x e s  on c a t t l e  owned by 

o t h e r  i n d i v i d u a l s ,  p e t i t i o n e d  t h e  D i s t r i c t  Court  f o r  an  

o r d e r  e n j o i n i n g  t h e  defendants  from t a k i n g  t a x  deed u n l e s s  

t h e  t o t a l  amount, $27,990.39, w a s  pa id  by March 10 ,  1976. 

Faunco, Inc .  has  jo ined a s  a p a r t y  p l a i n t i f f ,  because 

i t  i s  t h e  p r e s e n t  owner of t h e  r e a l  p rope r ty  s u b j e c t  of t h i s  

a c t i o n ,  I n  November, 1971, M-V E n t e r p r i s e s ,  by v i r t u e  of an 

unrecorded assignment from L. D. and Margaret  Stensvad,  

owned t h e  r e a l  p r o p e r t y  s u b j e c t  of  t h e s e  t a x  deed proceed- 

i n g s .  A t  t h a t  t i m e ,  a  Roundup bank d e c l a r e d  L. D.  S tensvad 

and M-V E n t e r p r i s e s  i n  d e f a u l t  on c e r t a i n  o b l i g a t i o n s  and 

f o r e c l o s e d  on t h e  p rope r ty .  Roundup C a t t l e  Feeders ,  a  

c o r p o r a t i o n  uninvolved i n  t h i s  l i t i g a t i o n  and i n  which none 

of  t h e  p a r t i e s  h e r e t o  appears  t o  have an  i n t e r e s t ,  bought 

t h e  p rope r ty  a t  a f o r e c l o s u r e  s a l e .  Subsequent ly ,  i n  June,  

1975, Faunco, Inc . ,  purchased t h e  p rope r ty  from Roundup 

C a t t l e  Feeders .  Although appa ren t ly  n o t  a  shareholder  i n  

Faunco, I n c . ,  L. D.  Stensvad i s  i t s  g e n e r a l  manager and i t s  

r e g i s t e r e d  agent .  Faunco, I n c , ,  has  t endered  payment of t h e  

ou t s t and ing  t a x e s  owed on t h e  r e a l  p rope r ty ,  e x c l u s i v e  of 

t h e  amounts l e v i e d  f o r  t h e  c a t t l e  owned by t h e  i n d i v i d u a l  

i n v e s t o r s ;  t h e  county twice  r e j e c t e d  t h e  o f f e r  of t h a t  



payment. Faunco r e q u e s t s  t h a t  t h e  county be ordered  t o  make 

an assessment  which does n o t  i nc lude  t a x e s  on t h e  c a t t l e ,  

s o  t h a t  t h e  c o r p o r a t i o n  may pay t h a t  amount and thereby  

c l e a r  i t s  t i t l e  of t h e  t a x  l i e n .  

On A p r i l  16,  1976, t h e  Honorable Nat Al len  p re s ided  

over  a  hea r ing  on t h e  m e r i t s  of t h e  c a s e .  I n  i t s  amended 

f i n d i n g s  of f a c t ,  conc lus ions  of law, and judgment, t h e  

c o u r t  concluded t h a t  t h e  t a x e s  w e r e  l a w f u l l y  a s se s sed  and 

denied p l a i n t i f f s  any r e l i e f .  Not ice  of appea l  w a s  t ime ly  

f i l e d  and o r a l  argument heard by t h i s  Court .  Although t h e  

D i s t r i c t  Court  p rope r ly  decided t h a t  t h e  county a s s e s s o r  

c o r r e c t l y  a s se s sed  t h e  t a x e s  due on t h e  c a t t l e  t o  M-V Enter-  

p r i s e s ,  i n  whose posses s ion  and c o n t r o l  t h e  c a t t l e  w e r e  a t  

t h e  t i m e  of  assessment ,  w e  r e v e r s e  t h a t  p o r t i o n  of t h e  

de t e rmina t ion  which, i n  e f f e c t ,  p r ec ludes  Faunco from paying 

a l l  t a x e s  and p e n a l t i e s  due,  e x c l u s i v e  of t h o s e  a s se s sed  

a g a i n s t  t h e  c a t t l e .  

P l a i n t i f f s  a l l e g e  t h a t  numerous e r r o r s  a r e  t o  be  found 

i n  t h e  c o u r t ' s  f i n d i n g s  and conc lus ions ,  b u t  on ly  one of 

t hose ,  whether t h e  county a s s e s s o r  a c t e d  p rope r ly ,  i n  con- 

fo rmi ty  w i t h  s e c t i o n  84-406, R.C.M. 1947 (Supp. 1971) ,  i n  

a s s e s s i n g  t h e  t a x e s  due on t h e  ca t t l e  t o  M-V E n t e r p r i s e s ,  

m e r i t s  cons ide ra t ion .  

Sec t ion  84-406, R.C.M. 1947 (Supp. 1971) ,  c o n t r o l l i n g  

a t  t h e  t ime of t h e  even t s  complained of by p l a i n t i f f s ,  r e a d s  

i n  p e r t i n e n t  p a r t :  

" (1) The a s s e s s o r  must,  between t h e  f i r s t  Monday 
of March and t h e  second Monday of J u l y  i n  each 
y e a r ,  a s c e r t a i n  t h e  names of a l l  t a x a b l e  inhabi -  
t a n t s ,  and a s s e s s  a l l  p rope r ty  i n  h i s  county sub- 
j e c t  t o  t a x a t i o n ,  excep t  such a s  i s  r e q u i r e d  t o  
be  a s se s sed  by t h e  s t a t e  board of e q u a l i z a t i o n ,  
and must a s s e s s  such p rope r ty  t o  t h e  persons  by 
whom it was owned o r  claimed, o r  i n  whose posses-  



s i o n  o r  c o n t r o l  i t  w a s  a t  12  midnight  of t h e  
f i r s t  Monday of  March nex t  preceding.  . . The 
procedure  provided by t h i s  s e c t i o n  s h a l l  n o t  
app ly  t o :  

" (b )  Livestock being -- f e d  i n  f eed ing  pens o r  -- 
enc losu re s  which may -- by subd iv i s ion  ( 3 )  of t h i s  --- 
s e c t i o n  be  a s s e s s e d  on -- an average inven to ry  b a s i s .  
C r e d i t s  =st be  a s se s sed  a s  provided i n  s e c t i o n  
84-101, subd iv i s ion  6." 

Subdiv is ion  ( 3 )  s t a t e s  how such l i v e s t o c k  s h a l l  be 

assessed :  

" ( 3 )  The a s s e s s e d  v a l u e  of l i v e s t o c k  being f e d  
i n  f eed ing  pens o r  enc losu re s  on t h e  f i r s t  Monday 
i n  March may be computed by adding t h e  v a l u e  of 
l i v e s t o c k  more than  s i x  (6) months of age  being 
f e d  on t h e  l a s t  day of  each month s i n c e  t h e  l a s t  
assessment  d a t e  and d i v i d i n g  t h e  sum by twelve 
( 1 2 )  ." 

The s t a t u t e  i s  w r i t t e n  i n  t h e  d i s j u n c t i v e ,  mandating t h e  

a s s e s s o r  t o  assess a l l  t a x a b l e  p rope r ty  i n  h i s  county e i t h e r  

t o  t h e  persons  by whom i t  w a s  owned o r  claimed -- o r  i n  whose 

posses s ion  - o r  c o n t r o l  -- i t  was a s  of  midnight  of t h e  f i r s t  

Monday of March. I t  i s  c l e a r  t h a t  t h e  a s s e s s o r  a c t e d  prop- 

e r l y  i n  a s s e s s i n g  t o  M-V E n t e r p r i s e s ,  i n  whose posses s ion  

and c o n t r o l  t h e  ca t t l e  w e r e ,  t a x e s  on t h e  c a t t l e .  

P l a i n t i f f s  have sought  an i n j u n c t i o n  pu r suan t  t o  s e c t i o n  

84-4505, R.C.M. 1947, now s e c t i o n  15-1-405 MCA. That  s t a t -  

u t e  s t a t e s :  

"No i n j u n c t i o n  must be  gran ted  by any c o u r t  o r  
judge t o  r e s t r a i n  t h e  c o l l e c t i o n  of any t a x  o r  
any p a r t  t h e r e o f ,  nor  t o  r e s t r a i n  t h e  s a l e  of 
any p rope r ty  f o r  t h e  nonpayment of  t a x e s ,  except :  

"1.  Where t h e  t a x ,  o r  t h e  p a r t  t he reo f  sought  t o  
be  en jo ined ,  i s  i l l e g a l ,  o r  i s  n o t  au tho r i zed  by 
law. I f  t h e  payment of a  p a r t  of a t a x  i s  sought  
t o  b e  en jo ined ,  t h e  o t h e r  p a r t  must be  pa id  be- 
f o r e  an  a c t i o n  can be  commenced. 

" 2 .  Where t h e  p r o p e r t y  i s  exempt from t a x a t i o n . "  



Although they  a l l e g e  a t  v a r i o u s  t i m e s  t h a t  t h e  t a x  a s s e s s -  

ment h e r e  i s  both i l l e g a l  and n o t  au tho r i zed  by law, p l a i n -  

t i f f s  o f f e r  no l e g a l  arguments i n  suppor t  of t h a t  p o s i t i o n .  

Obviously t h e  t a x  i s  au tho r i zed  by l a w .  The s t a t u t e ,  sec-  

t i o n  84-406, R.C.M. 1947 (Supp. 1971) ,  speaks  f o r  i t s e l f .  

W e  p o i n t  o u t  i n  pas s ing  t h a t  such s t a t u t e s  have long 

s i n c e  passed c o n s t i t u t i o n a l  muster .  A s  a l ead ing  a u t h o r i t y  

observed over  f i f t y  y e a r s  ago: 

" S t a t u t e s  sometimes prov ide  t h a t  t a n g i b l e  per-  
s o n a l  p rope r ty  s h a l l  be  a s se s sed  wherever i n  t h e  
s t a t e  it may be,  e i t h e r  t o  t h e  owner himself  o r  
t o  t h e  agen t  o r  o t h e r  person having i t  i n  charge;  
and t h e r e  i s  no doubt  of t h e  r i g h t  t o  do t h i s ,  
whether t h e  owner i s  r e s i d e n t  i n  t h e  s t a t e  o r  n o t .  
[ C l a t t l e  and sheep may be r e q u i r e d  by t h e  s t a t u t e  
t o  be  a s se s sed  where t hey  a r e  k e p t  o r  where t hey  
have been taken  t o  g r a z e  o r  t o  be  f e d  . . ." 
3 T. Cooley, --- The Law of Taxat ion § lo71  ( 4 t h  ed.  
1924) .  

I t  has  been t h e  g e n e r a l  r u l e  s i n c e  t h e  t u r n  of t h e  cen tu ry  

t h a t  t h e  l e g i s l a t u r e  has  t h e  power t o  adopt  a  mode of 

assessment  such t h a t  p rope r ty  may be a s s e s s e d  t o  t h e  p a r t y  

i n  posses s ion  of it. The North Dakota Supreme Court  dec l a red :  

"Indeed,  t h e  n e c e s s i t y  f o r  speedy and c e r t a i n  
methods of producing revenue f o r  governmental 
suppor t  i s  s o  g r e a t  t h a t  t h e  l e g i s l a t u r e s  of 
many s t a t e s  have d e c l i n e d  t o  e n t e r  i n t o  an  inves-  
t i g a t i o n  of t i t l e s  f o r  t h e  purpose of t a x a t i o n ,  
p a r t i c u l a r l y  i n  r e f e r e n c e  t o  p rope r ty  of a  s h i f t -  
i n g  n a t u r e ,  and have, acco rd ing ly ,  provided f o r  
assessments  a g a i n s t  t h e  p a r t y  having t h e  posses-  
s i o n  and c o n t r o l  upon some s p e c i f i e d  d a t e .  Such 
enactments have been r e p e a t e d l y  b e f o r e  t h e  c o u r t s ,  
and have been uniformly upheld. Indeed,  we a r e  
c i t e d  t o  no c a s e  which has denied t h e  r i g h t  of  
a  s t a t e  t o  en fo rce  t h i s  method of  assessment ."  
Minneapolis  & Northern E leva to r  Co. v .  T r a i l 1  
County (1900) ,  9  N.D. 213, , 82 N.W. 727, 
728, and c a s e s  subsequent ly  c i t e d .  

W e ,  t o o ,  have been c i t e d  t o  no c a s e  which has denied 

t h e  r i g h t  of a  s ta te  t o  en fo rce  t h e  method of assessment  

which o u r  l e g i s l a t u r e  has  seen f i t  t o  adopt .  We, t o o ,  a r e  

of t h e  op in ion  t h a t  " ' "posses so ry  c o n t r o l  of p rope r ty  i s  



s u f f i c i e n t  t o  a u t h o r i z e  i t s  assessment  t o  t h e  possessor  o r  

keeper  of i t . " ' "  Minneapolis  & Northern E leva to r  Co. v .  

~ r a i l l  County, 82 N.W. a t  729. Furthermore,  " [wle  a r e  

convinced t h a t  t h e  l e g i s l a t u r e  had t h e  r i g h t  t o  a c t  upon 

evidence of ownership a f fo rded  by posses s ion ,  and f o r  t h e  

purposes  of t a x a t i o n  t o  make t h e  presumption a r i s i n g  t h e r e -  

from conc lus ive ,  and t o  p rov ide ,  t h e r e f o r e ,  f o r  t h e  assess- 

ment and t a x a t i o n  of [ c a t t l e ]  t o  t h e  p a r t y  i n  posses s ion  i n  

t h e  manner and form a s  provided by t h e  a c t  i n  ques t ion . "  82 

N.W. a t  731. 

Because t h e  t a x  i s  bo th  au tho r i zed  and l e g a l ,  i n junc -  

t i o n  w i l l  n o t  l i e .  The D i s t r i c t  Court  p rope r ly  r e fused  t o  

g r a n t  an  i n j u n c t i o n  on t h a t  b a s i s .  

I n  pas s ing ,  w e  no t e  t h a t  i n  a  p rev ious  y e a r ,  M-V Enter-  

p r i s e s  gave t h e  county a s s e s s o r ' s  o f f i c e  a  l i s t  of t h e  

i n d i v i d u a l s  who owned t h e  c a t t l e .  The assessments  i n  t h a t  

yea r  appa ren t ly  were made t o  t h e  i n d i v i d u a l s  and n o t  t o  M-V 

E n t e r p r i s e s .  There i s  c o n f l i c t i n g  tes t imony a s  t o  whether 

t h a t  in format ion  was provided i n  1971. The county o f f i c i a l s  

c l a im  t h a t  t h e  c o r p o r a t i o n  d i d  n o t  f u r n i s h  t h e  i n fo rma t ion ,  

s o  t h e  a s s e s s o r ,  a c t i n g  i n  a  reasonable  and l e g a l  manner, 

a s s e s s e d  t h e  t a x  a g a i n s t  M-V ~ n t e r p r i s e s ,  i n  whose posses-  

s i o n  and c o n t r o l  t h e  c a t t l e  w e r e .  The assessment  was n o t  

made t o  t h e  L. D.  Stensvad C a t t l e  Company, whose r e g i s t e r e d  

brand was worn by each of t h e  c a t t l e ,  even though it i s  

prima f a c i e  evidence t h a t  t h e  person o r  c o r p o r a t i o n ,  i n  

whose name a  brand i s  of r eco rd ,  i s  t h e  owner of a l l  animals  

bear ing  t h e  brand i n  t h e  p o s i t i o n  and on t h e  s p e c i e s  s t a t e d  

i n  t h e  c e r t i f i c a t e  of r eco rd .  S e c t i o n  46-606, R.C.M. 1947, 

now s e c t i o n  81-3-105 MCA. The a s s e s s o r ,  of cou r se ,  could 

n o t  r e l y  on t h e  numerical  brand,  which was n o t  r e g i s t e r e d .  



No o b l i g a t i o n  i s  imposed on t h e  a s s e s s o r  t o  t r a c k  down t h e  

" t r u e "  owner of t h e  c a t t l e .  The o b l i g a t i o n  of s e c t i o n  84- 

406, R.C.M. 1947 (Supp. 1971) ,  t o  a s s e s s  t o  t h e  person  i n  

whose posses s ion  o r  c o n t r o l  t h e  p rope r ty  was, had been 

f u l f i l l e d .  

Having cracked t h e  s h e l l ,  w e  t u r n  now t o  t h e  n u t  of  t h e  

problem, de t e rmina t ion  of whether Faunco, I n c . ,  i s  ob l iged  

t o  pay t a x e s  a s se s sed  on t h e  c a t t l e .  C e r t a i n  s t a t u t e s  which 

a r e  de t e rmina t ive  of t h i s  i s s u e ,  have been overlooked.  Those 

s t a t u t e s  a r e  s e c t i o n s  84-3807 and 84-3808(a) ,  R.C.M. 1947, 

now r e s p e c t i v e l y  s e c t i o n s  15-16-401 and 15-16-402(1) MCA: 

"84-3807. Tax o p e r a t e s  a s  judgment -- o r  l i e n .  
Every t a x  has  t h e  e f f e c t o f  a  judgment a g a i n s t  
t h e  person,  and every  l i e n  c r e a t e d  by t h i s  t i t l e  -- 
has  t h e  f o r c e  and e f f e c t  of an  execu t ion  du ly  -- -- 
l e v i e d  a g a i n s t  a l l  pe r sona l  property -- i n  t h e  
posses s ion  of  -- t h e  person a s se s sed  -- from and a f t e r  
t h e  d a t e  t h e  assessment  i s  made. . ." --- -- 

"84-3808. -- Tax on pe r sona l  p r o p e r t y  -- l i e n  on r e a l t y  
- - separa te  assessment .  ( a )  Every --- t a x  due upon 
p e r s o n a l  p r o p e r t y  - -  i s  a  p r i o r  l i e n  upon any o r  a l l  ----- 
of  -- such p rope r ty ,  which l i e n  s h a l l  have precedence 
over  any o t h e r  l i e n ,  c la im o r  demand upon such 
p r o p e r t y ,  and excep t  a s  h e r e i n a f t e r  provided,  
every  t a x  upon pe r sona l  p rope r ty  is a l s o  5 l i e n  -- 
upon t h e  real  p r o p e r t y  of t h e  owner t h e r e o f ,  from -- --- 
and a f t e r  1 2  m. of t h e  f i r s t  Monday i n  March i n  
each year ."  

Thus, t h e  t a x  due on t h e  pe r sona l  p r o p e r t y ,  t h e  c a t t l e ,  

i s  a l i e n  on t h a t  p rope r ty ,  s e c t i o n  84-3807, R.C.M. 1947, 

and t h e  t a x  upon t h a t  pe r sona l  p r o p e r t y  i s  a  l i e n  upon t h e  

real  p rope r ty  of  t h e  owner t h e r e o f ,  s e c t i o n  84-3808, R.C.M. 

1947. Because t h e  c a t t l e  have long s i n c e  gone t o  t h a t  g r e a t  

roundup i n  t h e  sky,  t h e  l i e n  on t h e  c a t t l e  per - se has  evap- 

o r a t e d .  I t  has  n o t  evaporated a s  a g a i n s t  t h e  r e a l  p rope r ty  

of t h e  owners of t h e  c a t t l e ,  however. 

I t  does  n o t  appear of  record  t h a t  Faunco, I n c . ,  w a s  

owner of any of t h e  c a t t l e .  Therefore ,  a  t a x  upon t h e  



c a t t l e  would n o t  o p e r a t e  a s  a  l i e n  on t h e  r e a l  p r o p e r t y  of  

Faunco, and Faunco i s  n o t  o b l i g a t e d  t o  pay t h e  p e r s o n a l  

p r o p e r t y  t a x e s  a s s e s s e d  a g a i n s t  t h e  c a t t l e .  

Faunco ' s  demand t h a t  t h e  county  a c c e p t  payment o f  t h e  

t a x e s  and p e n a l t i e s  due ,  e x c l u s i v e  o n l y  o f  t h o s e  a s s e s s e d  

a g a i n s t  t h e  ca t t le ,  i s  a p p r o p r i a t e l y  made. The coun ty  may 

n o t  look  t o  Faunco, I n c . ,  f o r  payment of  t h e  t a x e s  and 

p e n a l t i e s  due  on t h e  ca t t l e ,  b u t  must  seek  payment, under  

t h e  t e r m s  o f  t h e  s t a t u t e ,  from t h o s e  who w e r e  owners o f  t h e  

c a t t l e .  To t h a t  e x t e n t  t h e  judgment i s  r e v e r s e d  and t h e  

coun ty  e n j o i n e d  from t a k i n g  t a x  deed t o  t h e  real p r o p e r t y  

owned now by Faunco, I n c . ,  upon i t s  payment o f  a l l  moneys, 

e x c l u s i v e  o f  t h e  t a x e s  on t h e  c a t t l e ,  due  t h e  county .  

W e  concur :  


