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M r .  J u s t i c e  John Conway Harr i son  d e l i v e r e d  t h e  Opinion of t h e  
Court .  

This  i s  an  appea l  by defendants ,  S c o t t i e  Homes, I n c . ,  

and F i r s t  Na t iona l  Bank of  Glasgow, from an o r d e r  of  t h e  

D i s t r i c t  Cour t  of  t h e  Four teen th  J u d i c i a l  D i s t r i c t ,  Mussel- 

s h e l l  County, denying t h e i r  motion f o r  a  change of venue. 

P l a i n t i f f s  Gerald and Mary Hopkins purchased a  new 

"Bonavi l la"  mobile home from defendant  S c o t t i e  Homes, I n c . ,  

on June 1, 1976. They executed a  s e c u r i t y  agreement t o  

f i n a n c e  t h e  ba lance  of  t h e  purchase  p r i c e ,  and t h e  s e c u r i t y  

agreement was ass igned  by defendant  S c o t t i e  Homes, I n c . ,  t o  

defendant  F i r s t  Na t iona l  Bank of Glasgow. The mobile home 

w a s  d e l i v e r e d  t o  and s e t  up on p l a i n t i f f s '  p rope r ty  nea r  

Roundup, Montana. 

Within a  few months t h e  roof of t h e  mobile home began 

t o  l e a k  whenever it r a i n e d  caus ing  s u b s t a n t i a l  damage t o  t h e  

home's i n t e r i o r .  P l a i n t i f f s  n o t i f i e d  defendant  S c o t t i e  

Homes, I n c . ,  of t h e  problem and a l s o  defendant  Chief Indus- 

tr ies,  I n c . ,  t h e  manufacturer  of t h e  mobile home. A f t e r  

numerous let ters,  phone c a l l s ,  and t h e  t h r e a t  of l e g a l  

a c t i o n ,  t h e  roof  of t h e  mobile home was r e s h i n g l e d  du r ing  

t h e  summer o f  1977, b u t  t h e  problem p e r s i s t e d .  When p l a i n -  

t i f f s  n o t i f i e d  defendants  t h a t  t h e  r e p a i r  work had n o t  cured  

t h e  d e f e c t s ,  defendants  answered t h a t  t h e  war ran ty  pe r iod  

had exp i r ed  and w i t h  it t h e i r  o b l i g a t i o n .  This  prompted 

p l a i n t i f f s  t o  g i v e  defendants  a  second n o t i c e  of r e c i s s i o n ,  

c a n c e l l a t i o n  and r evoca t ion ,  as they  had done p r i o r  t o  

having t h e  roof  r e p a i r e d  t h e  prev ious  summer. 

On January 2 8 ,  1978, p l a i n t i f f  Gerald Hopkins climbed 

on t o p  o f  t h e  roof t o  t r y  t o  d i v e r t  t h e  f low of wate r  t h a t  

w a s  s t i l l  running i n t o  t h e  home. Because i c e  had formed on 



t h e  r o o f ,  he s l i p p e d  and i n j u r e d  h i s  back. P l a i n t i f f s  

t h e r e a f t e r  b rought  t h i s  a c t i o n  seeking:  

" [ I ]  c a n c e l l a t i o n  of purchase  and s e c u r i t y  
agreements and of ba lances  due on purchase  of 
a  mobi le  home, [2] t h e  removal of t h e  mobile 
home from t h e i r  l and ,  [3 ]  re fund  of  a l l  pay- 
ments t hey  had made on t h e i r  mobile home pur- 
chase ,  [4]  damages f o r  breach of  c o n t r a c t  
r ega rd ing  purchase  of  t h e  mobile home, and 
[5]  damages f o r  back i n j u r i e s  a l l e g e d l y  su f -  
f e r e d  by one p l a i n t i f f  when he  f e l l  o f f  t h e  
i c y  roof  o f  t h e  mobile home." 

The a c t i o n  was f i l e d  i n  t h e  D i s t r i c t  Court  of  t h e  Four teen th  

J u d i c i a l  Dis t r ic t ,  Musse l she l l  County, t h e  county i n  which 

p l a i n t i f f s  r e s i d e  and i n  which t h e  mobile home i s  l o c a t e d .  

Defendants S c o t t i e  Homes, Inc . ,  and F i r s t  Nat iona l  Bank of 

Glasgow moved f o r  a  change of  venue t o  Val ley  County, t h e  

county i n  which each de fendan t ' s  p l a c e  of  bus ines s  i s  

l o c a t e d .  

The s o l e  i s s u e  f o r  review by t h i s  Court  i s  whether t h e  

D i s t r i c t  Court  e r r e d  i n  denying d e f e n d a n t ' s  motion f o r  

change of  venue. 

This  Court  has  he ld  t h a t  " [ t l h e  g e n e r a l  r u l e  governing 

venue i n  c i v i l  a c t i o n s  i s  t h a t  t h e  a c t i o n  s h a l l  be t r i e d  i n  

t h e  county i n  which t h e  defendant  r e s i d e s  a t  t h e  commence- 

ment of  t h e  ac t ion . "  McGregor v.  Svare  (1968) ,  151  Mont. 

520, 523, 445 P.2d 571, 573. The g e n e r a l  r u l e  w i th  i t s  

excep t ions  i s  c o d i f i e d  i n  s e c t i o n  93-2904, R.C.M. 1947, now 

s e c t i o n s  25-2-101, 25-2-102, and 25-2-108 MCA, which pro- 

v i d e s  i n  p e r t i n e n t  p a r t :  

". . . t h e  a c t i o n  s h a l l  be t r i e d  i n  t h e  county 
i n  which t h e  de fendan t s ,  o r  any of them, may 
r e s i d e  a t  t h e  commencement of t h e  a c t i o n  . . . 
Act ions  upon c o n t r a c t s  m a y  be  t r i e d  in the 
county which t h e  contracf-was --- t o  be  performed, 
and a c t i o n s  f o r  t o r t s  in t h e  county  where the .. , - s i s  added.) t o r t  was committed . . . " (Empna: 



This  Court  has  s t a t e d  t h a t  t h e  r u l e  w i th  r e s p e c t  t o  

t h e  performance excep t ion  i s  " t h a t  t h e  p l a c e  of performance 

must be  e v i d e n t  e i t h e r  by ( a )  t h e  exp res s  terms of t h e  

c o n t r a c t ,  o r  ( b )  by necessary  i m p l i c a t i o n  t h a t  a  county 

o t h e r  t han  t h a t  of  t h e  d e f e n d a n t ' s  r e s i d e n c e  i s  in t ended  t o  

be  t h e  county of performance." Brown v .  F i r s t  Fede ra l  

Savings  and Loan Assn. (1964) ,  1 4 4  Mont. 149, 153, 394 P.2d 

1017, 1019. 

Ne i the r  p a r t y  s eeks  t o  demonstra te  t h e  p l a c e  of per-  

formance by t h e  exp res s  t e r m s  of t h e  c o n t r a c t ,  and s o  t h i s  

Court  must dec ide  whether a  county o t h e r  t han  t h a t  of defen- 

d a n t s '  r e s i d e n c e  i s  in tended  t o  be  t h e  county of performance 

by necessary  i m p l i c a t i o n .  I n  determining t h i s ,  t h e  Court  

may cons ide r  t h e  c o n t r a c t  - and p l a i n t i f f s '  suppor t ing  a f f i d a v i t  

submit ted w i t h  t h e i r  memorandum i n  o p p o s i t i o n  t o  change of 

venue. S t a t e  ex rel.  I n t e r s t a t e  Lumber Co. v. Dis t r ic t  

Court  (1918) ,  54 Mont. 602, 608, 172 P. 1030, 1033. When 

a f f i d a v i t s  supp l i ed  by one of  t h e  p a r t i e s  w i t h  r e s p e c t  t o  

t h e  motion f o r  change of p l a c e  of  t r i a l  are uncon t r ad i c t ed ,  

t h e  s t a t emen t s  of f a c t s  s e t  f o r t h  t h e r e i n  must be taken  a s  

t r u e .  F r a s e r  v. Cla rk  (1954) ,  128 Mont. 160,  173, 273 P.2d 

105, 1 1 2 .  

Defendants a rgue  t h a t  t h e  on ly  con t inu ing  performance 

contemplated by t h e  p a r t i e s  w a s  t h e  payment of i n s t a l l m e n t s  

t o  t h e  bank i n  Glasgow. P l a i n t i f f s ,  i n  t h e i r  a f f i d a v i t ,  say  

t h a t  d e l i v e r y  of t h e  mobile home t o  Musse l she l l  County was 

a t  a l l  t i m e s  contemplated by t h e  p a r t i e s ;  t h a t  p l a i n t i f f s  

had no c o n t a c t  w i t h  t h e  bank a t  any t i m e ;  t h a t  t h e  p l a c e  of 

performance was where t h e  home was d e l i v e r e d  and set -up;  and 

t h a t  t h e  proper  venue f o r  t h i s  a c t i o n  i s  Musse l she l l  County 

i f  one c o n s i d e r s  t h e  convenience of t h e  w i tnes ses .  



I n  Hardenburgh v. Hardenburgh (1944) ,  115 Mont. 469, 

478, 146 P.2d 151, 154, t h i s  Court  s t a t e d :  

"Agreement must be  c l e a r .  A m e r e  d i r e c t i o n  by 
t h e  s e l l e r  a s  t o  t h e  p l a c e  of payment i s  n o t  su f -  
f i c i e n t ,  nor can a promise t o  r e m i t  t o  cover  t h e  
purchase  p r i c e  be  sued upon by t h e  s e l l e r  i n  t h e  
county of  t h e  p o i n t  t o  which t h e  r emi t t ance  i s  
t o  be  made." 

This  Court ,  i n  Brown v .  F i r s t  Fede ra l  Savings & Loan 

Assn. (1964) ,  1 4 4  Mont. 149,  154, 394 P.2d 1017, 1020, 

reviewed a  number of c a s e s  i nvo lv ing  venue q u e s t i o n s  looking 

f o r  a common element. The Court  s t a t e d  t h a t  " [ i l n  a l l  of 

t h e s e  c a s e s  t h e  county o f  a c t i v i t y ,  a s  r e f l e c t e d  by t h e  - 

terms of t h e  c o n t r a c t ,  w a s  deemed t h e  p l a c e  of performance." 

(Emphasis added.) The c o n t r a c t  i n  t h e  i n s t a n t  c a s e  does  

e x p r e s s l y  prov ide  t h a t  " [c ]us tomer  w i l l  pay S c o t t i e  Homes 

f o r  Blocking w a t e r  and sewer hookup," a c t i v i t y  which would 

n e c e s s a r i l y  t a k e  p l a c e  w i t h i n  Musse l she l l  County. 

I t  should be  noted t h a t  s e c t i o n  93-2904, R.C.M. 1947, 

now s e c t i o n  25-2-102 MCA, p rov ides  f o r  a  t o r t  except ion  i n  ad- 

d i t i o n  t o  t h e  c o n t r a c t  performance except ion .  I n  t h e  i n s t a n t  

c a s e ,  p l a i n t i f f s  have a l l e g e d  t o r t i o u s  conduct  by defendants  

i n  Musse l she l l  County r e s u l t i n g  i n  p h y s i c a l  i n j u r i e s .  This  

a l l e g a t i o n ,  on i t s  f a c e ,  when cons idered  wi th  t h e  a l l e g a t i o n s  

r ega rd ing  performance of t h e  c o n t r a c t ,  a r e  s u f f i c i e n t  t o  

uphold t h e  de t e rmina t ion  of t h e  D i s t r i c t  Cour t  t h a t  proper  

venue f o r  t h i s  a c t i o n  i s  i n  Musse l she l l  County. 

The o r d e r  of t h e  D i s t r i c t  Court  i s  a f f i rmed.  

We concur:  / I 
%A$. Chief J u s t i c e  %Lu-c& 



M r .  J u s t i c e  Gene B.  Daly d i s s e n t i n g :  

I d i s a g r e e  w i t h  t h e  r ea son ing  of t h e  m a j o r i t y  a s  it 

conce rns  t h e  "coun ty  of  a c t i v i t y "  and u s i n g  t h e  c a s e  of  

Brown v .  F i r s t  F e d e r a l  Sav ings  & Loan A s s ' n . ,  s u p r a ,  a s  

a u t h o r i t y .  

The " t o r t  excep t i on"  i n  s e c t i o n  93-2904, R.C.M. 1947,  

now s e c t i o n  25-2-102 MCA, i n  my view, c l e a r l y  d i d  n o t  i n t e n d  

t o  p e r m i t  a  f a l l  from a  roof  t o  b e  a t t a c h e d  t o  a  c o n t r a c t  

a c t i o n  f o r  t h e  purpose  o f  venue. 


