
I N  THE SUPREME COURT OF THE STATE OF MONTANA 

No. 14514 

GLADYS THELMA DOWNS, 

P l a i n t i f f  and Respondent, 

v.  

ROBERT FRED DOWNS, 

Defendant and Appel lan t .  

O R D E R  

This  Court  having cons idered  t h e  p e t i t i o n  f o r  r e h e a r i n g  and 

t h e  p e t i t i o n  f o r  c l a r i f i c a t i o n  f i l e d  by a p p e l l a n t  i n  t h e  above 

e n t i t l e d  cause ,  t h e  Opinion of t h i s  Court  i s  amended a s  fo l lows :  

Page 7 i s  d e l e t e d  i n  i t s  e n t i r e t y  ( excep t  f o r  s i g n a t u r e s )  and t h e  

fo l lowing  paragraphs  a r e  t o  be  i n s e r t e d  i n  i t s  p l ace :  

The f i n a l  m a t t e r  f o r  c o n s i d e r a t i o n  i s  d i r e c t e d  

a t  t h e  award of a t t o r n e y  f e e s  i n  t h e  amount of  $50,000. 

The record  d i s c l o s e s  it w a s  s t i p u l a t e d  and agreed t o  

by counse l  f o r  bo th  respondent  and a p p e l l a n t  t h a t  

r e sponden t ' s  a t t o r n e y  f e e s  were t o  be p a i d  by t h e  

respondent ,  M r s .  Downs, o u t  of any judgment r ece ived  

by he r .  Therefore ,  t h e  c a s e s  of t h i s  Court  c i t e d  by 

a p p e l l a n t ,  Crncevich v.  Georgetown Recrea t ion  Corp. 

(1975) ,  168 Mont. 113, 541 P.2d 56; F i r s t  S e c u r i t y  

Bank of Bozeman v. Tholkes (1976) ,  169 Mont. 422, 547 

P.2d 1328; and I n  re Marriage of Barron (1978) ,  

Mont. , 580 P.2d 936, 35 St.Rep. 891, a r e  n o t  ap- 

p l i c a b l e .  Therefore ,  t h e  f e e s  set  by Judge Gulbrandson 



and agreed t o  by s t i p u l a t i o n  of t h e  p a r t i e s ,  t o  be 

pa id  by respondent,  M r s .  Downs, a r e  approved. 

The judgment of t h e  t r i a l  c o u r t  i s  aff i rmed.  

The p e t i t i o n  f o r  r ehea r ing  i s  hereby denied.  

DATED t h i s   day of A p r i l ,  1979. 

X L d !  We.&' 
CMef J u s t i c e  

M r .  J u s t i c e  John C.  Sheehy d i d  n o t  p a r t i c i p a t e .  
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M r .  J u s t i c e  John Conway Harr i son  d e l i v e r e d  t h e  Opinion of  
t h e  Court .  

This  i s  an appea l  by respondent  Robert  Downs from a  

judgment e n t e r e d  i n  t h e  D i s t r i c t  Court  of t h e  T h i r t e e n t h  

J u d i c i a l  D i s t r i c t ,  Big Horn County, Montana, t h e  Honorable 

L.  C. Gulbrandson p r e s i d i n g .  

This  c a s e  was p rev ious ly  be fo re  t h i s  Court  i n  1976 

wherein on appea l  w e  r eve r sed  t h e  judgment of t h e  lower 

c o u r t  and ordered  a  new t r i a l  concerning t h e  d i s t r i b u t i o n  of 

m a r i t a l  p rope r ty .  See Downs v.  Downs (1976) ,  170 Mont. 150,  

551 P.2d 1025. 

The f a c t  s i t u a t i o n  i s  set  f o r t h  i n  t h e  above c i t e d  

a c t i o n  and w i l l  s e r v e  f o r  t h e  f a c t s  i n  t h i s  ca se .  

Appel lan t  s e t s  f o r t h  f o u r  i s s u e s  f o r  review: 

1. Did t h e  D i s t r i c t  Court  e r r  i n  f a i l i n g  t o  make 

s p e c i f i c  f i n d i n g s  of f a c t  and conc lus ions  of law concerning 

t h e  e lements  s p e c i f i e d  i n  s e c t i o n  48-321,  R.C.M. 1947, now 

s e c t i o n  40-4-202 MCA? 

2. Did t h e  D i s t r i c t  Court  e r r  i n  e n t e r i n g  a judgment 

which conta ined  m a t e r i a l  v a r i a n c e s  from i t s  f i n d i n g s  of  f a c t  

and conc lus ions  of law? 

3 .  Did t h e  D i s t r i c t  Court  abuse i t s  d i s c r e t i o n  i n  i t s  

d i s t r i b u t i o n  of t h e  a s s e t s  and l i a b i l i t i e s  of  t h e  p a r t i e s ?  

4 .  Did t h e  D i s t r i c t  Court  e r r  i n  making an  award of 

a t t o r n e y ' s  f e e s  w i thou t  evidence of amount o r  reasonableness?  

W e  n o t e  t h a t  t h r e e  of  t h e  i s s u e s  concern whether o r  n o t  

t h e  D i s t r i c t  Court  e r r e d  i n  i t s  d i s t r i b u t i o n  of t h e  a s s e t s  

of  t h e  marr iage.  W e  w i l l  d i s c u s s  t h e s e  i s s u e s  t o g e t h e r .  

This  Court ,  i n  r e t u r n i n g  t h e  f i r s t  appea l ,  noted t h e  

u n r e l i a b i l i t y  of t h e  r eco rd  a s  t o  t h e  n e t  worth of  appel-  

l a n t  a t  t h e  t i m e  of t h e  marr iage and a t  t h e  t ime of t h e  



d ivo rce .  For t h i s  reason  t h e  judgment i n  t h e  e a r l i e r  t r i a l  

was set  a s i d e .  I t  i s  a l s o  t o  be  noted t h a t  counse l  on 

appea l  i s  n o t  t h e  same counse l  t h a t  t r i e d  e i t h e r  of  t h e  

c a s e s  below b u t  appears  h e r e  on ly  a s  counse l  of  r eco rd  on 

ap2ea l .  The c a s e  was remanded t o  t h e  lower c o u r t  t o  d e t e r -  

mine t h e  t r u e  n e t  worth of a p p e l l a n t  a t  t h e  t ime of  h i s  

marr iage.  

I n  aga in  reviewing t h i s  r eco rd  a f t e r  two y e a r s ,  w e  no t e  

t h a t  e f f o r t s  were made t o  schedule  t h e  m a t t e r  f o r  t r i a l  on 

two s e p a r a t e  occas ions .  Add i t i ona l  d i s cove ry  was accom- 

p l i s h e d  and new tes t imony and documentary evidence has  been 

in t roduced  f o r  ou r  c o n s i d e r a t i o n  on t h i s  second hear ing .  

A p p e l l a n t ' s  main t h r u s t  on appea l  i s  t h a t  t h e  lower c o u r t  

e r r e d  i n  n o t  s e t t i n g  f o r t h  s p e c i f i c  f i n d i n g s  of f a c t ,  con- 

c l u s i o n s  o f  law, and t h a t  t h e  record  does  n o t  suppor t  t h e  

f i n d i n g s  of  f a c t  and conc lus ions  of law. 

We observe t h a t  throughout  bo th  t h e  f i r s t  and t h e  

second hea r ing ,  a p p e l l a n t  w a s  n e i t h e r  eager  nor h e l p f u l  i n  

g i v i n g  t h e  t r i a l  c o u r t  s u f f i c i e n t  i n fo rma t ion  concerning h i s  

n e t  worth a t  t h e  t i m e  of t h e  marr iage  i n  1956. Throughout 

t h e  two-year pe r iod  it was respondent  who seems t o  have made 

t h e  e f f o r t s  t o  l o c a t e ,  uncover and d i scove r  a p p e l l a n t ' s  

a s s e t s  a t  t h e  t ime of t h e  marr iage.  Two d e p o s i t i o n s  were 

taken of a p p e l l a n t  t o  s o l i c i t  t h e  in format ion  needed t o  

e s t a b l i s h  t h e  a s s e t s  a t  t h e  t ime of t h e  marr iage  and a t  t h e  

t ime of t h e  d ivo rce .  I t  appears  from t h e  r eco rd  t h a t  appe l -  

l a n t  made l i t t l e  e f f o r t  and was r e s i s t a n t  t o  t h e  e f f o r t s  of 

respondent  i n  acqu i r ing  t h e  in format ion  needed t o  dec ide  t h e  

q u e s t i o n  of a s s e t s .  We do n o t  f e e l  t h a t  t h e  t r i a l  judge 

must become an a p p r a i s e r ,  an  accountan t ,  a  computer, and an 

a l l -a round  genius  t o  a p p r o p r i a t e l y  dec ide  t h e  f a c t s  a s  



e s t a b l i s h e d  by t h e  documentation g iven  a t  t r i a l .  I t  i s  t h e  

p a r t i e s '  d u t i e s  t o  a s s i s t  t h e  t r i a l  c o u r t  i n  g e t t i n g  t h i s  

in format ion  s o  a p roper  judgment i s  made a s  t o  t h e i r  mutual  

a s s e t s .  

The e lements  f o r  t h e  t r i a l  c o u r t ' s  c o n s i d e r a t i o n  i n  

making a d i s p o s i t i o n  of m a r i t a l  p rope r ty  a r e  d e t a i l e d  i n  

s e c t i o n  48-321, R.C.M. 1947, now s e c t i o n  40-4-202 MCA. This  

Cour t  has  he ld  i n  a number o f  r e c e n t  c a s e s  t h a t  t h e  t r i a l  

c o u r t  must make s p e c i f i c  f i n d i n g s  concerning t h e  v a l u e  of 

t h e  p a r t i e s '  a s s e t s  a t  t h e  t ime of mar r iage  and a t  t h e  t i m e  

of  d i s s o l u t i o n .  Appel lan t  sets f o r t h  a number of ca ses :  I n  

re  Marriage of Jorgenson (1979) ,  Mont . - P.2d 

, 36 St.Rep. 233; Vivian v .  Vivian (1978) ,  Mont. 

, 583 P.2d 1072, 35 St.Rep. 1359; Capener v .  Capener 

(1978) Mont. , 582 P.2d 326, 35 St.Rep. 1026; 

and, I n  r e  Marriage of Johnsrud (1977) ,  Mont. I 

572 P.2d 902, 34 St.Rep. 1417. 

I n  Jorgenson t h i s  Court  a f f i rmed a D i s t r i c t  Court  

d e c i s i o n  which awarded t h e  husband a s s e t s  valued a t  approxi-  

mately  $693,000 and t h e  w i fe  a s s e t s  valued a t  approximately  

$83,000. There t h e  D i s t r i c t  Court  r e l i e d  upon t h e  f a c t  t h a t  

a  s u b s t a n t i a l  p o r t i o n  of t h e  a s s e t s  w e r e  acqui red  by t h e  

husband p r i o r  t o  t h e  marr iage  and had inc reased  i n  v a l u e  

s o l e l y  by reason  of  i n f l a t i o n .  Jorgenson can be f a c t u a l l y  

d i s t i n g u i s h e d  from t h e  p r e s e n t  ca se .  I n  Jorgenson most of  

t h e  assets of  t h e  husband had been g iven  t o  him by h i s  

f a t h e r  p r i o r  t o  t h e  marr iage .  I n  t h i s  c a s e  t h e  base  of 

a p p e l l a n t ' s  wea l th  occur red  i n  t h e  swapping of and purchas- 

i n g  of  farm proper ty .  A t  t h e  t i m e  of t h e  marr iage t h e  v a l u e  

could n o t  have been more than  approximately $120,000. I t  

was on t h i s  b a s i c  a c q u i s i t i o n  of p rope r ty  t h a t  a p p e l l a n t  w a s  



a b l e  t o  develop an  e s t a t e  t h a t ,  a t  t h e  t i m e  of t h e  separa-  

t i o n  and d ivo rce ,  w a s  valued a t  over  two m i l l i o n  d o l l a r s .  

We hold t h a t  Jorgenson i s  n o t  c o n t r o l l i n g  i n  t h i s  

m a t t e r ,  b u t  r a t h e r  look t o  another  r e c e n t  c a s e  of t h i s  

Court ,  Robertson v .  Robertson (1978) ,  Mont. 590 

P.2d 113, 35 St.Rep. 1889. I n  Robertson w e  found t h a t  t h e  

t r i a l  c o u r t  d i d  n o t  weigh t h e  f a c t o r s  enumerated i n  s e c t i o n  

48-321, R.C.M. 1947, now s e c t i o n  40-4-202 MCA, i n  cons ider -  

i n g  t h e  d i s t r i b u t i o n  of t h e  a s s e t s  of t h e  couple;  nor was 

t h e r e  any i n d i c a t i o n  t h a t  t h e  c o u r t  a s se s sed  t h e  va lue  of 

t h e  t o t a l  m a r i t a l  e s t a t e  and made an  e f f o r t  t o  e q u i t a b l y  

appor t ion  i t .  H e r e ,  we have a s i t u a t i o n  where t h e  t r i a l  

c o u r t  c a r e f u l l y  weighed a l l  t h e  f a c t o r s  involved i n  a s s e s s i n g  

t h e  va lue  of t h e  m a r i t a l  e s t a t e .  I t  made a v a l i a n t  a t t e m p t  

t o  e q u i t a b l y  appor t ion  t h e  a s s e t s  even though i t  was n o t  

g iven  t h e  f u l l  suppor t  of a p p e l l a n t  i n  a s c e r t a i n i n g  t h o s e  

a s s e t s .  

A t  t r i a l  respondent ,  through h e r  a t t o r n e y ,  gave t h e  

t r i a l  c o u r t  a  breakdown showing t h e  a s s e t s  a t  t h e  t i m e  of 

t h e  f i r s t  t r i a l ,  a t  t h e  second t r i a l ,  and a t  t h e  d a t e  of 

marr iage,  by bo th  tes t imony and documentary evidence.  The 

f i g u r e s  show t h a t ,  a t  t h e  t ime of h i s  mar r iage ,  a p p e l l a n t ' s  

a s s e t s  were valued somewhere between $92,035.57 and $132,610. 

These a s s e t s  i nc reased  i n  va lue  du r ing  t h e  marr iage  t o  

$2,500,000. 

The t r i a l  c o u r t  d i d  a l l  i t  was r e q u i r e d  t o  do under t h e  

s t a t u t e  t o  determine t h e  a s s e t s  of  t h e  p a r t i e s  involved.  W e  

f i n d  no e r r o r .  

Appel lan t  a rgues  t h a t  t h e r e  a r e  g r e a t  v a r i a n c e s  among 

t h e  f i n d i n g s  of f a c t ,  conc lus ions  of law and judgment which 

a r e  n o t  supported by t h e  record .  We f i n d  no m e r i t  t o  t h i s  



argument.   he r eco rd  r e v e a l s  t h a t  bo th  p a r t i e s  w e r e  uncer- 

t a i n  of t h e  t r i a l  c o u r t ' s  o r i g i n a l  f i n d i n g s  of  f a c t  and 

conc lus ions  of law. Seve ra l  documents were f i l e d  b e f o r e  t h e  

c o u r t  t o  amend i t s  conc lus ions  and t o  c l a r i f y  some of  t h e  

i s s u e s ,  On June 1, 1978, an ins t rument  was executed by t h e  

then  a t t o r n e y s  and f i l e d  on June 5, 1978, g iv ing  t h e  t r i a l  

c o u r t  power t o  determine a l l  m a t t e r s  r e l a t i n g  t o  t h e  f i n a l  

d i s p o s i t i o n  based on t h e  hear ing  of  June 1, 1978. The c o u r t  

made i t s  f i n a l  judgment based upon amended conc lus ions .  

This  judgment does  n o t  show s u f f i c i e n t  v a r i a n c e  from t h e  

f i n d i n g s  of f a c t  and conc lus ions  of law a s  t o  n e c e s s i t a t e  a  

r e h e a r i n g .  

W e  nex t  cons ide r  whether o r  n o t  t h e  e f f e c t  of t h e  

dec ree  d i s t r i b u t i n g  t h e  a s s e t s  of  t h e  p a r t i e s  i s  i n  con- 

fo rmi ty  w i t h  p r e s e n t  law. There a r e  s u f f i c i e n t  f a c t s  h e r e ,  

under s e c t i o n  48-321, R.C.M. 1947, now s e c t i o n  40-4-202 MCA, 

t o  i n d i c a t e  t h a t  t h e  t r i a l  c o u r t  a s se s sed  t h e  va lue  of t h e  

t o t a l  m a r i t a l  e s t a t e  and d i d  i t s  b e s t  t o  e q u i t a b l y  appor t ion  

t h e  same. The f i n d i n g s  and conc lus ions  r e f l e c t  a  n e t  worth 

of t h e  p a r t i e s  a t  t h e  t i m e  of  t h e  d ivo rce .  Although t h e r e  

were s m a l l  v a r i a t i o n s  concerning t h e  p r i n c i p l e  and payments 

on a  promissory no te ,  t h i s  does n o t  change t h e  b a s i c  f i n d i n g  

of  t h e  va lue  of t h e  p rope r ty  a t  t h e  t ime of  t h e  marr iage  and 

v a l u e  a t  t h e  t i m e  of  t h e  d ivo rce .  

Appel lan t  a rgues  t h a t  t h e  c o u r t  d i d  n o t  t a k e  i n t o  con- 

s i d e r a t i o n  t h e  t a x  consequences of i t s  judgment. W e  f i n d  no 

m e r i t  t o  t h i s  argument. The c o u r t  c a r e f u l l y  cons idered  t h e  

tes t imony given by M r .  Bob White, a  t a x  e x p e r t ,    his tes t i -  

mony d i d  n o t  i n  any way d e f e a t  t h e  t ype  of p rope r ty  s e t t l e -  

ment made h e r e  by t h e  t r i a l  c o u r t .  



The f i n a l  m a t t e r  f o r  c o n s i d e r a t i o n  i s  t h e  award of  

a t t o r n e y ' s  f e e s .  P u r s u a n t  t o  a  s t i p u l a t i o n  between counse l  

i n  t h i s  m a t t e r ,  t h e  t r i a l  c o u r t  awarded a t t o r n e y ' s  f e e s  i n  

t h e  amount o f  $50,000. Appe l l an t  a rgues  t h a t  r e c e n t  c a s e s  

o f  t h i s  Cou r t  ho ld  t h a t  a  showing must  b e  made on t h e  r e a -  

sonab l enes s  of a t t o r n e y ' s  f e e s .  Crncevich  v.  Georgetown 

R e c r e a t i o n  Corp. ( 1975 ) ,  168 Mont. 113,  541 P.2d 56; F i r s t  

S e c u r i t y  Bank o f  Bozeman v .  Tholkes ( 1976 ) ,  169 Mont. 422, 

547 P.2d 1328; and, I n  r e  Marr iage  o f  Barron (1978) ,  

Mont. , 580 P.2d 936, 35 St.Rep. 891. Respondent 

a r g u e s  t h a t  counse l ,  by s t i p u l a t i o n  and by a  copy of a  

l e t t e r  t o  t h e  t r i a l  c o u r t ,  gave  t h e  t r i a l  judge t h e  power t o  

award a t t o r n e y ' s  f e e s ,  a s  he  d i d  i n  t h e  judgment. 

I n  t h e  above c i t e d  c a s e s ,  t h i s  Cou r t  h e l d  t h a t  a  

h e a r i n g  must  be  h e l d  on a t t o r n e y ' s  f e e s .  The m a t t e r  i s  

t h e r e f o r e  r e t u r n e d  f o r  t h a t  purpose .  

Judgment o f  t h e  t r i a l  c o u r t  on t h e  m e r i t s  i s  a f f i rmed .  

The cause  i s  remanded t o  t h e  t r i a l  c o u r t  f o r  a n  e v i d e n t i a r y  

h e a r i n g  t o  de t e rmine  a t t o r n e y ' s  f e e s .  

P 

W e  concur :  

J u s t i c e s  


