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M r .  J u s t i c e  Gene B.  Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

This  a c t i o n  invo lves  t h e  f o r e c l o s u r e  of a mechanic 's  

l i e n  by respondent  Ray C. Maxwell on a house which he  con- 

t r a c t e d  t o  b u i l d  f o r  a p p e l l a n t s  Anderson. The D i s t r i c t  

Cour t ,  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  o rdered  t h e  Andersons 

t o  pay Maxwell, t h e  c o n t r a c t o r ,  $15,038.88 on h i s  l i e n  and a 

t o t a l  of $9,223.41 t o  o t h e r  s u p p l i e r s  who a l s o  he ld  l i e n s  

f o r  m a t e r i a l s  i n  t h e  house. I n  a d d i t i o n ,  t h e  D i s t r i c t  Court  

o rdered  Andersons t o  pay t h e  c o n t r a c t o r ' s  a t t o r n e y ' s  f e e s  i n  

t h e  amount o f  $3,500. From t h e  f i n a l  judgment, Andersons 

appea l .  

I n  May 1976, G. C.  Anderson, Jr., prepared and e n t e r e d  

i n t o  a w r i t t e n  agreement w i th  Ray Maxwell t o  have Maxwell 

b u i l d  a house f o r  t h e  Andersons. The w r i t i n g ,  e n t i t l e d  a 

" c o n s t r u c t i o n  agreement," provided a r e c i t a t i o n  of an  "e s t ima ted  

c e i l i n g  -- c o s t  of $46,500" and a l lowing f o r  a 10 p e r c e n t  

margin. During t h e  cou r se  of c o n s t r u c t i o n ,  Anderson r eques t ed  

numerous changes o r  a d d i t i o n s ,  which t o t a l e d  i n  c o s t  some 

$14,157.40. The c o n s t r u c t i o n  agreement provided t h a t  Maxwell 

was t o  be p a i d  on a monthly b a s i s  f o r  h i s  m a t e r i a l s  and on a 

bi-weekly b a s i s  f o r  l a b o r .  

The c o n s t r u c t i o n  proceeded normally and Andersons made 

t h e i r  payments on schedule  u n t i l  September 13,  1976, when 

M r .  Anderson t o l d  Maxwell he  d i d  n o t  have enough money t o  

make t h e  n e x t  payment. Maxwell cons idered  himself  ter- 

minated on t h e  1 7 t h  of  September and withdrew h i s  crew from 

t h e  p r o j e c t .  Anderson contac ted  Maxwell on t h e  23rd t o  

a r r ange  h i s  r e t u r n  t o  t h e  job,  b u t  on t h e  fo l lowing  day no 

workmen w e r e  on t h e  job. Maxwell f i l e d  a mechanic ' s  l i e n  t o  

p r o t e c t  h i s  i n t e r e s t  and t h e  m a t e r i a l s  f o r  which he  had n o t  

been pa id .  



At trial Maxwell limited his proof to the issue of how 

much money he had put into the project by the time his lien 

was filed and the amount he had actually been paid. 

Following September 1976, three other business firms, 

Marchello Hardware, Sherwin Williams, and American Appliance 

Co., also filed liens on materials used on the project. By 

the pleadings, the parties had put into issue the question 

of which party, the Andersons or Maxwell, was responsible 

for this payment. (The American Appliance lien was included 

in Maxwell's lien, and Maxwell has acknowledged its payment 

prior to appeal.) 

At the conclusion of trial without a jury, the court 

entered the following conclusions and judgment: 

"1. Mr. Maxwell has filed a mechanic's lien in 
accordance with Section 45-502, Revised Codes of 
Montana, 1947, as amended. 

"2. The mechanic's lien was properly foreclosed 
and recovers the value of labor and material as 
set forth in the lien. 

"3. Mr. Maxwell substantially completed construc- 
tion of the defendants' dwelling. 

"4. The defendants are legally responsible for 
additional liens and charges against the defen- 
dants, individually or against the property. 

"5. The term 'estimates' as used in the May 15, 
1976, agreement does not limit the amount of money 
that the plaintiff may recover. 

"6. That the defendant, G. C. Anderson, is not 
entitled to any damages based on loss of wages. 

"7. That Mr. Maxwell is not a general contractor 
as a matter of law. 

"8. The plaintiff is entitled to reasonable attor- 
neys' fees as provided by Section 93-8614, Revised 
Codes of Montana, 1947, as amended. 

"JUDGMENT 

"Pursuant to the foregoing Findings of Fact and Con- 
clusions of Law, judgment is entered in plaintiff's 
favor as follows: 



"1 .  The d e f e n d a n t s  s h a l l  pay t o  t h e  p l a i n t i f f  t h e  
sum o f  F i f t e e n  Thousand S i x  Hundred Th i r t y -S ix  and 
38/100 D o l l a r s ,  ($15,636.38) ,  minus t h e  fo l l owing  
s e t - o f f s ,  f o r  a  t o t a l  o f  F i f t e e n  Thousand T h i r t y -  
E i g h t  and 88/100 D o l l a r s  ($15,038.88):  

" a .  Bypass Valve----------- $70.00 
"b .  C o r r e c t i o n  o f  W a l l - - - - -  7.50 
" c .  C o r r e c t i o n  o f  S t a i r w e l l  20.00 
"d. C o r r e c t i o n  o f  C r a w l  

Space ---------------- 500.00 
$597.50 

"2 .  The d e f e n d a n t s  s h a l l  pay t o  t h e  p l a i n t i f f  
i n t e r e s t  on t h e  above amount from September 23, 
1976, u n t i l  t h e  e n t i r e  d e b t  ha s  been p a i d  i n  f u l l .  

"3 .  Tha t  i n  t h e  e v e n t  t h e  de f endan t s  a r e  unab le  
t o  pay t h e  amount o f  t h e  judgment, t h e  Cou r t  s h a l l  
s u p e r v i s e  t h e  s a l e  o f  any and a l l  a s s e t s  o f  defen-  
d a n t s  which may b e  h e l d  t o  s a t i s f y  s a i d  judgment. 

" 4 .  Tha t  p l a i n t i f f  have judgment a g a i n s t  d e f e n d a n t s  
f o r  any d e f i c i e n c y  remaining i n  t h e  e v e n t  t h e  pro-  
c e e d s  from t h e  s a l e  do n o t  s a t i s f y  p l a i n t i f f ' s  
c l a im .  

"5 .  Tha t  t h e  d e f e n d a n t s  pay any and a l l  a d d i t i o n a l  
l i e n s  a g a i n s t  t h e  p r o p e r t y .  

"6 .  The d e f e n d a n t s  s h a l l  pay r e a s o n a b l e  a t t o r n e y s '  
f e e s  i n  t h e  amount o f  T h i r t y  F i v e  Hundred D o l l a r s  
($3500.00),  and t h e  p l a i n t i f f  s h a l l  pay t h e  b a l a n c e  
o f  F i f t e e n  Hundred Two D o l l a r s  ($1502.00).  

"7 .  Tha t  d e f e n d a n t s  s h a l l  pay a l l  c o s t s  o f  s u i t . "  

A p p e l l a n t s  p r e s e n t  f i v e  i s s u e s  f o r  r ev iew by t h i s  

Cour t :  

1. Is a  l i e n h o l d e r  e n t i t l e d  t o  judgment on h i s  mechan ic ' s  

l i e n  w i t h o u t  r e f e r e n c e  t o  a n  e s t i m a t e d  p r i c e  s t a t e d  i n  t h e  

c o n t r a c t  upon which t h e  l i e n  i s  based?  

2 .  Is t h e  d e f e n d a n t  i n  a  l i e n  f o r e c l o s u r e  a c t i o n  

e n t i t l e d  t o  a  d i r e c t e d  v e r d i c t  when t h e  l i e n h o l d e r  f a i l s  t o  

show by t h e  p a r t i e s '  c o n t r a c t  t h a t  he  w a s  i n  f a c t  e n t i t l e d  

t o  t h e  amount on which he  i n t e n d s  t o  f o r e c l o s e ?  



3. Is an  award of a t t o r n e y ' s  f e e s  p rope r ly  made when 

( a )  t h e  p r e v a i l i n g  p a r t y  f a i l e d  t o  p r e s e n t  evidence on 

f e e s  i t s  case- in -ch ie f?  and,  

( b )  t h e  l o s i n g  p a r t y  had no o p p o r t u n i t y  t o  c ros s -  

examine a s  t o  t h e  amount of  f e e s  involved? 

4 .  May a  D i s t r i c t  Court  p rope r ly  o r d e r  a  p a r t y  i n  a  

l i e n  f o r e c l o s u r e  a c t i o n  t o  pay o f f  l i e n s  he ld  by o t h e r  

l i e n h o l d e r s  who are n o t  p a r t i e s  t o  t h e  f o r e c l o s u r e ?  

5. Is an  a p p e l l a n t  e n t i t l e d  t o  a t t o r n e y ' s  f e e s  i n  t h e  

even t  t h a t  he p r e v a i l s  on appeal?  

The f i r s t  two i s s u e s  i nvo lve  t h e  same b a s i c  q u e s t i o n  

and can be t r e a t e d  as one i s s u e .  

Appe l l an t s '  p o s i t i o n  i s  t h a t  t h e  maximum p r i c e  t hey  

could be  expected t o  pay under t h e  f a c t s  i s  t h e  " t o t a l  

c e i l i n g  c o s t "  of $51,150 p l u s  a d d i t i o n a l  c o s t s  f o r  t h e i r  

a l t e r a t i o n s ,  amounting t o  $14,157.40. Although a p p e l l a n t s  

do  n o t  s t a t e  t h i s  f i g u r e  i n  t h e i r  b r i e f ,  it appears  t h a t  t h e  

t o t a l  they  cons ide r  themselves t o  owe Maxwell under any 

c i rcumstance i s  $65,307.40. Appel lan ts  do n o t  cons ide r  

themselves r e s p o n s i b l e  f o r  t h e  payment of $9,223.41 t o  o t h e r  

c o n t r a c t o r s .  The D i s t r i c t  Court  s p e c i f i c a l l y  found t h e  

Andersons " l e g a l l y  r e s p o n s i b l e  f o r  a d d i t i o n a l  l i e n s  and 

charges ."  

Maxwell contends  t h a t  because he chose t o  proceed under 

t h e  l i e n  s t a t u t e s ,  r a t h e r  than  c o n t r a c t  law, t h e  l i e n  law 

governs t h i s  ca se .  Under t h e  a p p l i c a b l e  l i e n  law, he  con- 

t ends ,  he i s  e n t i t l e d  t o  an e q u i t a b l e  quantum meru i t  f o r  

m a t e r i a l s  and l a b o r  p u t  i n t o  t h e  p r o j e c t  w i thou t  r ega rd  t o  

any under ly ing  c o n t r a c t  o r  agreement. H e  f u r t h e r  a rgues  

t h a t ,  even i f  t h e  m a t t e r  were t o  be  dec ided  under c o n t r a c t  

law, t h e  e s t ima ted  p r i c e  i n d i c a t e d  i n  t h e  c o n s t r u c t i o n  



agreement would n o t  a c t  as a l i m i t  on t h e  c o n t r a c t o r ' s  

r ecovery .  

The Montana mechanic ' s  l i e n s  s t a t u t e  does  n o t  s p e c i -  

f i c a l l y  s a y  what r o l e  t h e  c o n t r a c t  between t h e  owner and 

l i e n h o l d e r  p l a y s  i n  de te rmin ing  t h e  amount of  t h e  l i e n .  

S e c t i o n  45-501, R.C.M. 1947, now s e c t i o n  71-3-501 MCA, 

s imply p rov ides :  

"Every . . . b u i l d e r  . . . performing any work 
and l a b o r  upon, o r  f u r n i s h i n g  any m a t e r i a l  . . . 
f o r ,  any b u i l d i n g  . . . upon complying w i t h  t h e  
p r o v i s i o n s  of t h i s  c h a p t e r ,  f o r  h i s  work o r  l a b o r  
a l o n e ,  o r  m a t e r i a l  . . . f u r n i s h e d ,  h a s  a l i e n  
upon t h e  p r o p e r t y  upon which t h e  work o r  l a b o r  
i s  done o r  material i s  fu rn i shed . "  

While a n  agreement i s  neces sa ry  as a p r e r e q u i s i t e  t o  a 

l i e n ' s  e x i s t e n c e ,  t h e  r i g h t  i s  s t a t u t o r y  and n o t  dependent  

on whether t h e  c o n t r a c t  w i t h  t h e  owners of t h e  p r o p e r t y  i s  

w r i t t e n ,  o r a l ,  e x p r e s s  o r  impl ied .  Nontana d e c i s i o n s  are 

less c l e a r  a s  t o  how t h e  t o t a l  c o n t r a c t  p r i c e  a f f e c t s  t h e  

amount o f  t h e  l i e n .  The p a r t i c u l a r  q u e s t i o n  r a i s e d  by ap- 

p e l l a n t s  h e r e  was addressed  i n  Smith v .  Gunniss (1943 ) ,  115 

Mont. 362, 383-84, 1 4 4  P.2d 186, 193. I n  Gunniss t h e  owners 

had c o n t r a c t e d  f o r  work t o  be  done on t h e i r  home, b u t  had 

n o t  agreed  upon a t o t a l  p r i c e .  I n s t e a d ,  t h e  owners had 

agreed  t o  pay f o r  t h e  remodeling by s i g n i n g  " a  T i t l e  One 

F e d e r a l  Housing n o t e  i n  t h e  amount due" a t  t h e  complet ion of  

t h e  p r o j e c t .  Such n o t e s  w e r e  l i m i t e d  t o  $2500 by l a w .  

The re fo re ,  t h e  owners argued t h a t  t hey  had l i m i t e d  t h e i r  

o b l i g a t i o n  t o  t h a t  amount. The Cour t  no t ed ,  however, t h a t  

t h e  owners had been a p p r i s e d  du r ing  t h e  remodeling t h a t  t h e  

c o s t s  w e r e  going ove r  $2900 and t h a t  t h e  owners p e r m i t t e d  

t h e  work t o  con t inue  beyond t h a t  p o i n t .  Thus, it r u l e d  t h a t  

t h e  owners had acqu iesced  i n  an  abandonment of  t h a t  c o n t r a c t  

p r o v i s i o n .  



Gunniss i s  n o t  ou r  c a s e  on a l l  p o i n t s  b u t  does demon- 

s t r a t e  t h a t  under proper  c i rcumstances  an award can be made 

based on t h e  r ea sonab le  c o s t  of l a b o r  and m a t e r i a l s  f u r -  

n i shed  by t h e  l i e n h o l d e r ,  i n  d i s r e g a r d  of  t h e  o r i g i n a l  

c o n t r a c t .  

Maxwell i s  i n  a  s t r o n g e r  p o s i t i o n  because he was 

b u i l d i n g  under an agreement drawn by t h e  owner which w a s  

based on an "es t imated"  c o s t  of m a t e r i a l  and l a b o r  f o r  a  

c e r t a i n  s t r u c t u r e .  The e s t ima ted  c o s t  was f u r t h e r  s u b j e c t  

t o  a  number of  v a r i a b l e s ,  i . e . ,  10 p e r c e n t  o r i g i n a l  e r r o r ,  

owner pe rmi t t ed  t o  f u r n i s h  a l l  l a b o r  p o s s i b l e  t o  hold  down 

c o s t s  and t h e  a b s o l u t e  r i g h t  of t h e  owner t o  change p l ans  

and s p e c i f i c a t i o n s  a t  w i l l .  I n  any e v e n t ,  o t h e r  c o u r t s  have 

determined es t imated  c o s t s  t o  mean: 

"The ' e s t ima ted  c o s t '  of  a  b u i l d i n g  means t h e  rea- 
sonable  c o s t  of  a  b u i l d i n g  e r e c t e d  i n  accordance 
w i t h  p l a n s  and s p e c i f i c a t i o n s  r e f e r r e d  t o  and n o t  
n e c e s s a r i l y  t h e  amount agreed upon by t h e  p a r t i e s  
o r  an o f f e r  accep ted  by defendant .  . . An e s t i m a t e  
i s  e q u i v a l e n t  of 'more o r  l e s s '  and does  n o t  pre-  
t end  t o  be based on a b s o l u t e  c a l c u l a t i o n s .  Use of 
t h e  word p rec ludes  accuracy.  'To make an e s t i m a t e '  
o r d i n a r i l y  means t o  c a l c u l a t e  roughly o r  t o  form 
an  op in ion  a s  t o  amount from imper fec t  d a t a .  See 
B e e l e r  v .  M i l l e r ,  Mo. App., 254 S.W.2d 986, 990, 
and a u t h o r i t i e s  c i t e d ;  1 5  Words and Phrases ,  ' E s -  
t i m a t e ' ,  pp. 373-380; Black, Law Dic t iona ry  (Four th  
Ed. 1951) ,  648; B a l l e n t i n e ' s  Law Dic t iona ry  (Third  
Ed. 1969) ,  420." Denniston and P a r t r i d g e  Co. v .  
Mingus (Iowa 1970) ,  179 N.W.2d 748, 752-53. 

Appel lan ts  admit  t h a t  a l l  m a t e r i a l  and l a b o r  claimed by 

Maxwell were i n  f a c t  used i n  t h e  c o n s t r u c t i o n  of t h e  house,  

and t h a t  a p p e l l a n t s  changed t h e  p l a n s  many t i m e s  du r ing  

c o n s t r u c t i o n .  The D i s t r i c t  Court  found that t h e  owners 

"ac t ed  independent ly  and f o r  t h e i r  own b e n e f i t  when they  

purchased m a t e r i a l  and secured s e r v i c e s  from o t h e r  c o n t r a c t o r s . "  

Appel lan ts  do n o t  a t t empt  t o  show evidence c o n t r a r y  t o  

t h e  D i s t r i c t  C o u r t ' s  conc lus ion .  They r e l y  i n s t e a d  upon t h e  



c o n t r a c t o r ' s  f a i l u r e  t o  show a  mod i f i ca t ion  i n  t h e  cons t ruc -  

t i o n  agreement a l lowing  f o r  a  h igher  t o t a l  p r i c e .  I n  t h i s  

k ind  of  s i t u a t i o n ,  i t  i s  n o t  necessary  t o  prove a modif ica-  

t i o n  of  t h e  c o n t r a c t  by Maxwell. The p a r t i e s  never had a 

" f i rm"  c e i l i n g .  Therefore ,  t h e  D i s t r i c t  Cour t  p rope r ly  

determined t h e  v a l u e  of  t h e  l i e n  which Maxwell he ld  on 

Andersons'  house. Add i t i ona l ly ,  t h e  f i n d i n g s  of t h e  D i s -  

t r i c t  Court  on t h i s  i s s u e  were never cha l lenged  by substan-  

t i a l  evidence t o  t h e  c o n t r a r y  and must s t a n d  a f f i rmed.  

Morrison v .  C i t y  of Bu t t e  (1967) ,  150 Mont. 106, 112, 431 

P.2d 79. 

The remaining i s s u e s  may be t r e a t e d  summarily. F i r s t ,  

a p p e l l a n t s  contend t h a t  t h e  D i s t r i c t  Court  wrongly awarded 

Maxwell a t t o r n e y ' s  f e e s  because Maxwell f a i l e d  t o  p u t  on 

evidence of f e e s  du r ing  h i s  case- in-chief  and because appe l -  

l a n t s  were denied an  oppor tun i ty  t o  cross-examine a s  t o  

t h e i r  reasonableness .  

A s  t o  t h e  f i r s t  o b j e c t i o n ,  a p p e l l a n t s  focus  p r i m a r i l y  

on t h e  D i s t r i c t  C o u r t ' s  f a i l u r e  t o  o f f e r  an  exp lana t ion  f o r  

p e r m i t t i n g  Maxwell t o  reopen h i s  case- in-chief  and p r e s e n t  

evidence of  a t t o r n e y ' s  f e e s .  Appel lan ts  concede t h a t  t h e  

m a t t e r  of pe rmi t t i ng  a  l i t i g a n t  t o  reopen h i s  case- in-chief  

i s  p laced  w i t h i n  t h e  d i s c r e t i o n  of t h e  t r i a l  c o u r t .  S e c t i o n  

93-5101(4),  R.C.M. 1947, now s e c t i o n  25-7-301(4) MCA. They 

contend,  however, t h a t  t hey  were i n j u r e d  by t h e  c o u r t ' s  

a c t i o n  by t h e  mere f a c t  t h a t  Maxwell was pe rmi t t ed  t o  p u t  on 

evidence and r ece ived  an award. This  has  no th ing  t o  do w i t h  

t h e  i n j u r y  t h a t  might  r e s u l t  from a  d i s o r d e r l y  p r e s e n t a t i o n  

of evidence.  No showing i s  made t h a t  a p p e l l a n t s  were i n -  

jured by t h e  manner i n  which t h e  evidence was p re sen ted .  



While reopening a  case- in-chief  may n o t  be d e s i r a b l e ,  a  more 

s u b s t a n t i a l  showing of harm should be  made be fo re  t h i s  i s  

d e c l a r e d  r e v e r s i b l e  e r r o r .  

A s  t o  t h e  second con ten t ion ,  t h e  D i s t r i c t  Court  o rdered  

Maxwell t o  p r e s e n t  an  i t emized  s t a t emen t  w i t h i n  twenty days ,  

which he d i d .  Some two months l a t e r  t h e  D i s t r i c t  Court  

i s s u e d  i t s  f i n d i n g s ,  conc lus ions ,  and judgment. Appe l l an t s  

could have ob ta ined  a  copy and e n t e r e d  t h e i r  o b j e c t i o n s  a t  

any t ime du r ing  t h e  i n t e r i m .  They should n o t  now be per-  

m i t t e d  t o  r a i s e  t h e  i s s u e  a s  r e v e r s i b l e  e r r o r .  

Appe l l an t s '  nex t  i s s u e  concerns  t h e  D i s t r i c t  C o u r t ' s  

j u r i s d i c t i o n  t o  o r d e r  them t o  pay d e b t s  and l i e n s  t o  e n t i -  

t i es  n o t  p a r t i e s  t o  t h e  f o r e c l o s u r e  a c t i o n .  The D i s t r i c t  

Court  d i d  n o t  o r d e r  a p p e l l a n t s  t o  make payments of any 

s p e c i f i c  sums t o  s p e c i f i c  bus inesses .  I n s t e a d ,  it found 

a p p e l l a n t s  l e g a l l y  r e s p o n s i b l e  f o r  o t h e r  l i e n s  and charges  

and ordered  g e n e r a l l y  t h a t  a p p e l l a n t s  pay those .  

The i s s u e  of o t h e r  l i e n s  and charges  a r o s e  from t h e  

a c t i o n s  of t h e  p a r t i e s .  Maxwell inc luded  t h e  l i e n  of  A m e r i -  

can  Appliance Co. i n  h i s  amended l i e n .  Appel lan ts ,  on 

November 2 ,  1977, submit ted a  motion t o  amend t h e i r  answer 

and countercla im.  I n  t h e i r  amended counte rc la im they  asked 

t h e  D i s t r i c t  Court  t o  o r d e r  Maxwell t o  pay t h e  d e b t s  t o  

Marchello Hardware and Sherwin Will iams Co. Thus, t h e  

p a r t i e s  asked t h e  D i s t r i c t  Court  t o  de te rmine  which of them 

owed v a r i o u s  s e p a r a t e  bus ines ses  and thereby  submit ted 

themselves t o  i t s  j u r i s d i c t i o n .  On t h i s  b a s i s  t h e r e  appears  

no reason  t o  r e v e r s e  t h e  D i s t r i c t  C o u r t ' s  de t e rmina t ion  of 

which p a r t y  owes t h e s e  o t h e r  d e b t s .  

Appe l l an t s '  l a s t  i s s u e  invo lves  a t t o r n e y ' s  f e e s .    heir 

argument i s  ve ry  b r i e f  on t h i s  p o i n t .  They n o t e  f i r s t  t h a t  



t hey  r eques t ed  reasonable  a t t o r n e y ' s  f e e s  i n  t h e i r  answer 

and countercla im.  Second, they  p o i n t  t o  t h e  evidence of 

a t t o r n e y ' s  f e e s  which they presen ted  a t  t r i a l .  Th i rd ,  they 

n o t e  t h a t  on A p r i l  15 ,  1977, they  made an  o f f e r  of judgment 

t o  p l a i n t i f f ,  condi t ioned  upon p l a i n t i f f ' s  paying o f f  a l l  

t h e  o t h e r  mechanic 's  l i e n s  which had been f i l e d  on t h e  

house. The i r  argument then  i s :  

"Given t h e  f a i l u r e  of  proof on t h e  p a r t  of 
Respondent, a s  w e l l  a s  Appe l l an t s '  w i l l i n g -  
n e s s  t o  s e t t l e  t h i s  m a t t e r  e a r l y  on,  it i s  
submit ted t h a t  Appel lan ts  w e r e  e n t i t l e d  t o  be  
awarded a t t o r n e y  f e e s  a s  prayed f o r  and t h a t  
t h e  Supreme Court  should e i t h e r  o r d e r  t h e  
payment of such a t t o r n e y  f e e s  t o  Appel lan ts  
o r  remand t h e  i s s u e  of a t t o r n e y  f e e s  t o  t h e  
D i s t r i c t  Court  f o r  f u r t h e r  tes t imony i n  con- 
nec t ion  therewi th .  " 

S e c t i o n  93-8614, R.C.M. 1947, now s e c t i o n  71-3-124 NCA, 

e s t a b l i s h e s  t h e  p r i n c i p l e  of when a t t o r n e y ' s  f e e s  a r e  recover -  

a b l e  on a  l i e n  f o r e c l o s u r e  a c t i o n .  They a r e  r ecove rab le  i n  

a  r ea sonab le  amount " t o  each c l a iman t  whose l i e n  i s  e s t ab -  

l i s h e d "  and " t o  t h e  defendant  a g a i n s t  whose p rope r ty  a  l i e n  

i s  c la imed,  i f  such l i e n  be n o t  e s t a b l i s h e d . "  The s t a t u t e  

makes a t t o r n e y ' s  f e e s  r ecove rab le  t o  t h e  p r e v a i l i n g  p a r t y .  

I f  t h e  defendants ,  a p p e l l a n t s  i n  t h i s  c a s e ,  do n o t  win, they 

a r e  n o t  e n t i t l e d  t o  a t t o r n e y ' s  f e e s .  

We concur:  
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