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M r .  J u s t i c e  John Conway Ha r r i son  d e l i v e r e d  t h e  Opinion o f  
t h e  Cour t .  

P e t i t i o n e r  a p p e a l s  from a  d e t e r m i n a t i o n  of  t h e  Th i r -  

t e e n t h  J u d i c i a l  D i s t r i c t ,  t h e  Honorable Rober t  H.  Wilson 

g r a n t i n g ,  on J anua ry  19 ,  1978, r e s p o n d e n t ' s  motion t o  quash 

a p p e l l a n t ' s  p e t i t i o n  p r ay ing  f o r :  (1) a n  o r d e r  d i r e c t e d  t o  

t h e  r e sponden t ,  commanding him t o  appear  b e f o r e  t h e  c o u r t  

t o  show cause ,  i f  any,  why t h e  p r o p e r t y  s e t t l e m e n t  agreement 

and t h e  p a r t i e s '  d e c r e e  o f  d i s s o l u t i o n ,  i n t o  which t h e  

former  w a s  i n c o r p o r a t e d ,  shou ld  n o t  b e  set  a s i d e ;  ( 2 )  a  

r e s t r a i n i n g  o r d e r  a g a i n s t  t h e  r e sponden t ,  p r e c l u d i n g  him 

from s e l l i n g  any p r o p e r t y  a c q u i r e d  by him o r  by t h e  p a r t i e s  

j o i n t l y  d u r i n g  t h e  c o u r s e  of  t h e i r  ma r r i age ;  ( 3 )  a  r e s t r a i n -  

i n g  o r d e r  a g a i n s t  t h e  r e sponden t  p r e c l u d i n g  him from i n t e r -  

f e r i n g  w i t h  o r  b o t h e r i n g  t h e  p e t i t i o n e r  and h e r  c h i l d r e n ;  

and ( 4 )  a t t o r n e y ' s  f e e s  i n  t h e  e v e n t  t h e  p r o 2 e r t y  s e t t l e m e n t  

i s  se t  a s i d e .  The p e t i t i o n  was accompanied by an  a f f i d a v i t  

s i gned  by t h e  p e t i t i o n e r - a p p e l l a n t ,  i n  which she  a l l e g e s  

m a t t e r s  which, i f  found t o  be  t r u e ,  would form t h e  founda- 

t i o n  f o r  s e t t i n g  a s i d e  o r  amending t h e  p r o p e r t y  s e t t l e m e n t  

agreement.  

Some of  t h e  s a l i e n t  f a c t s  f o l l ow .  The p a r t i e s  were 

mar r i ed  f o r  o v e r  1 3  y e a r s  b e f o r e  d i v o r c i n g  on December 9, 

1976. They had two c h i l d r e n ,  who a t  t h e  t i m e  of  t h e  d i v o r c e  

w e r e  a g e s  n i n e  and s i x .  When mar r i ed ,  p e t i t i o n e r  was 16 

y e a r s  o l d ,  t h e  r e sponden t  35 y e a r s  o l d .  She had a n i n t h  

g r a d e  educa t i on  and was n o t  employed t h e n  o r  a t  any t i m e  

d u r i n g  t h e  c o u r s e  o f  t h e  mar r iage .  I n  c o n t r a s t ,  r e sponden t  

i s  w e l l  educa ted ;  he  h o l d s  b o t h  a  b a c h e l o r ' s  and m a s t e r ' s  

d e g r e e  and h a s  worked toward a  Ph.D. and ,  a cco rd ing  t o  t h e  

b r i e f s ,  a  J . D .  H e  i s  bo th  a  r a n c h e r  and h i g h  s choo l  t e a c h e r  



and does  r e a l  e s t a t e  a p p r a i s a l s .  During t h e  c o u r s e  o f  t h e  

mar r i age ,  he  handled a l l  t h e  f i n a n c e s  o f  t h e  family--even 

t o  t h e  e x t e n t  of  pu rchas ing  t h e  g r o c e r i e s  and c l o t h i n g .  

P e t i t i o n e r  a p p a r e n t l y  knew no th ing  o f  t h e i r  f i n a n c i a l  

s t a t u s ,  a l l e g e d l y  having been d e l i b e r a t e l y  k e p t  i n  t h e  d a r k  

by responden t .  

E a r l y  i n  November 1976 p e t i t i o n e r  r e t a i n e d  a n  a t t o r n e y  

t o  f i l e  f o r  d i s s o l u t i o n  of  mar r iage .  H e  s o  f i l e d  on Novem- 

b e r  18 ,  1976, i n  t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  Carbon 

County. Subsequen t ly ,  t h a t  p e t i t i o n  w a s  d i smi s sed  and i n  

i t s  p l a c e  one was j o i n t l y  f i l e d  by t h e  p a r t i e s ,  th rough  

r e s p o n d e n t ' s  c o u n s e l ,  on December 9 ,  1976. P e t i t i o n e r  

a l l e g e s  i n  h e r  a f f i d a v i t  t h a t  s h e  was m i s l e d  by r e sponden t  

and h i s  a t t o r n e y  and induced t o  f i l e  t h a t  l a t te r  p e t i t i o n .  

On t h e  v e r y  day t h e  j o i n t  p e t i t i o n  w a s  f i l e d ,  t h e  d i s s o l u -  

t i o n  was g r a n t e d ;  t h e  d e c r e e  was s i g n e d  and e n t e r e d  and a 

p r o p e r t y  s e t t l e m e n t ,  p r epa red  by r e s p o n d e n t ' s  a t t o r n e y  a l o n e  

and execu ted  by t h e  p a r t i e s  some t e n  days  e a r l i e r  on Novem- 

b e r  30, 1976, was i n c o r p o r a t e d  t h e r e i n .  P e t i t i o n e r  even- 

t u a l l y  r e c e i v e d  as h e r  s h a r e  of  t h e  p a r t i e s '  p r o p e r t y  a one  

bedroom house,  one  a c r e  o f  t h e  46 which was t h e  " ranch"  on 

which t h e y  had l i v e d ,  and a  1976 Toyota au tomobi le .  She w a s  

awarded cus tody  o f  t h e  two minor c h i l d r e n ,  and was t o  re- 

c e i v e  $250 p e r  month f o r  t h e i r  s u p p o r t  and $50 p e r  month f o r  

h e r  maintenance .  Wi th in  s i x  months of  t h e  d i s s o l u t i o n ,  

p e t i t i o n e r ,  unab l e  t o  s u p p o r t  h e r s e l f  and h e r  c h i l d r e n ,  was 

f o r c e d  t o  a c c e p t  p u b l i c  a s s i s t a n c e  i n  t h e  form of food 

stamps.  

A t  t h e  t i m e  of  t h e  d i v o r c e ,  p e t i t i o n e r  d i d  n o t  know t h e  

e x t e n t  o f  t h e  p a r t i e s '  h o l d i n g s  o r  t h e i r  t r u e  wor th .  She 

l a t e r  l e a r n e d  t h a t  t h e  45 a c r e s  which r e sponden t  r e c e i v e d  



was wor th  abou t  $70,000 and t h a t  t h e  remainder  of t h e  prop- 

e r t y  owned by t h e  p a r t i e s  was wor th  o v e r  a  h a l f  m i l l i o n  

d o l l a r s .  Once s h e  d i s c o v e r e d  t h e  e x i s t e n c e  and wor th  o f  t h e  

p r o p e r t y ,  s h e  c o n t a c t e d  a n  a t t o r n e y  who, on  June  24, 1977,  

f i l e d  a  p e t i t i o n  on h e r  b e h a l f .  The D i s t r i c t  Cou r t ,  i n  

r e sponse ,  i s s u e d  a n  o r d e r ,  f i l e d  June  30, 1977,  s e t t i n g  a  

h e a r i n g  t o  show cause .  Subsequen t ly ,  on J u l y  21, 1977,  t h e  

d a t e  se t  f o r  h e a r i n g ,  r e sponden t  f i l e d  a  motion t o  quash.  

During a  September 1, 1977, h e a r i n g ,  counse l  p r e s e n t e d  o r a l  

arguments,  b u t  t h e  p a r t i e s  o f f e r e d  no t es t imony  of  which 

t h e r e  i s  r e c o r d .  On January  19 ,  1978,  a f t e r  b r i e f s  had been 

f i l e d ,  Judge Wilson g r a n t e d  r e s p o n d e n t ' s  mot ion t o  quash ,  

from which a p p e a l  ha s  been t ime ly  t aken .  The c a s e  was 

deemed submi t t ed  on b r i e f s ,  s o  t h e r e  ha s  been no o r a l  

argument.  

A p p e l l a n t - p e t i t i o n e r  advances  t h r e e  i s s u e s  f o r  o u r  

c o n s i d e r a t i o n :  

1. Is p e t i t i o n e r  e n t i t l e d  t o  a  h e a r i n g  t o  de t e rmine  

whether  o r  n o t  t h e  p r o p e r t y  s e t t l e m e n t  shou ld  be  s e t  a s i d e ?  

2 .  Did t h e  c o u r t  err  i n  g r a n t i n g  r e s p o n d e n t ' s  motion 

t o  quash and t he r eby  e f f e c t i v e l y  d i s m i s s  t h e  p e t i t i o n  t o  se t  

a s i d e  t h e  d i v o r c e  d e c r e e ?  

3 .  I f  a  j o i n t  p e t i t i o n  i s  f i l e d ,  must  t h e  D i s t r i c t  

Cou r t  w a i t  20 days  b e f o r e  s i g n i n g  a  f i n a l  d e c r e e ?  

W e  s h a l l  c o n s i d e r  t h e  f i r s t  two i s s u e s  t o g e t h e r ,  inasmuch 

as t h e  r e sponse  t o  one  w i l l  b e  t h e  r e sponse  t o  t h e  o t h e r .  

Because w e  f i n d  p e t i t i o n e r  i s  e n t i t l e d  t o  a  h e a r i n g ,  t h e  

D i s t r i c t  Cou r t  having e r r e d  i n  g r a n t i n g  r e s p o n d e n t ' s  motion 

t o  quash ,  w e  need n o t  r e a c h  t h e  f i n a l  i s s u e .  

The r e a s o n s  a r t i c u l a t e d  i n  r e s p o n d e n t ' s  motion t o  

quash,  on  which t h e  lower c o u r t  g r a n t e d  t h e  mot ion,  are: 



"1.  Tha t  t h e  s a i d  o r d e r  i n  p a r t  m o d i f i e s  a  d e c r e e  
o f  d i v o r c e  d a t e d  December 9,  1976. 

"2 .  Tha t  t h e  t i m e  f o r  appea l  ha s  e l a p s e d  p u r s u a n t  
t o  Rule 5, Nontana Rules  of  A p p e l l a t e  Procedure .  

"3.  Tha t  t h e  t i m e  f o r  m o d i f i c a t i o n  o r  amendment 
o f  t h e  judgment of  December 9,  1976,  ha s  e l a p s e d  
p u r s u a n t  t o  Rule  6 0 ( b ) ,  M.R.Civ.P." 

I n  b r i e f  r e sponse ,  w e  n o t e  f i r s t  t h a t  t h e  p e t i t i o n  i s  

n o t  a n  a p p e a l  from t h e  g r a n t i n g  o f  t h e  d e c r e e  of  d i s s o l u -  - 

t i o n ;  hence,  t h e  t i m e  l i m i t a t i o n s  of  Rule 5 ,  M.R.App.Civ.P., 

a r e  i n a p p l i c a b l e .  The t i m e  l i m i t a t i o n  upon a n  independen t  

a c t i o n  s eek ing  r e l i e f  from a judgment t a i n t e d  by f r a u d  

"normal ly  i s  l a ches . "  7  Moore's F e d e r a l  P r a c t i c e  Yi60.33 

(2nd e d . ) .  Respondent d i d  n o t  p l e a d  l a c h e s ,  and q u i t e  

r i g h t l y  s o ,  f o r  p e t i t i o n e r  most a s s u r e d l y  d i d  n o t  s l e e p  on 

h e r  r i g h t s  s o  a s  t o  b e  b a r r e d  from r e l i e f  i n  a c o u r t  o f  

e q u i t y  . 
Secondly ,  w e  p o i n t  o u t  t h a t  even i f  t i m e  has  r u n  o u t  

under  Rule 6 0 ( b ) ( 3 ) ,  l4.R.Civ.P.--and w e  do n o t  d e c i d e  t h a t  

q u e s t i o n - - p e t i t i o n e r  ha s  a l l e g e d  m a t t e r s  s u f f i c i e n t  t o  

invoke  t h e  e q u i t a b l e  powers o f  t h i s  Cour t .  S t i l l  unchanged 

i s  t h e  long  s t a n d i n g  p r i n c i p l e  t h a t  t h e  a u t h o r i t y  o f  a  

c o u r t  o f  e q u i t y  t o  v a c a t e  a  d e c r e e  o b t a i n e d  by f r a u d  i s  

i n h e r e n t .  E .g . ,  H a l l  v .  H a l l  ( 1924 ) ,  70 Mont. 460, 467, 226 

P. 469, 471. 

Montana 's  Uniform 24arriage and Divorce  A c t ,  s e c t i o n  48- 

330 (1) ( b )  (ii) , R.C.M. 1947, now s e c t i o n  40-4-208 (1) ( b )  (ii) 

MCA, s t a t e s  t h a t  " [ t ]  he  p r o v i s i o n s  a s  t o  p r o p e r t y  d i s p o s i t i o n  

may n o t  b e  revoked o r  modi f i ed  by a  c o u r t ,  e x c e p t  . . . i f  

t h e  c o u r t  f i n d s  t h e  e x i s t e n c e  of  c o n d i t i o n s  t h a t  j u s t i f y  t h e  

reopen ing  o f  a  judgment under  t h e  l a w s  o f  t h i s  s t a t e . "  

Fraud upon t h e  c o u r t  and upon one o f  t h e  p a r t i e s  t o  t h e  

p r o p e r t y  s e t t l e m e n t  agreement i s  c e r t a i n l y  w i t h i n  t h e  scope  



of  t h i s  p r o v i s i o n .  The w i f e  has  a l l e g e d  f a c t s  ample t o  

j u s t i f y  a  reopen ing  such  a s  t o  r e d i s t r i b u t e  t h e  p r o p e r t y  i n  

a n  e q u i t a b l e  manner. 

"[A] c o u r t  o f  g e n e r a l  j u r i s d i c t i o n  ha s  t h e  
r i g h t ,  e n t i r e l y  independen t  of  s t a t u t e ,  t o  g r a n t  
r e l i e f  a g a i n s t  a judgment o b t a i n e d  by e x t r i n s i c  
f r a u d ,  and may g r a n t  t h a t  r e l i e f  e i t h e r  on motion 
i n  t h e  o r i g i n a l  c ause  o r  upon a  s e p a r a t e  e q u i t y  
s u i t ,  and a f t e r  t h e  p e r i o d  p r e s c r i b e d  by t h e  
s t a t u t e  [ p rov id ing  a  s i x  month l i m i t a t i o n ]  r e l i e d  
on by [ t h e  husband] ."  Cure v .  Southwick (1960 ) ,  
137 Mont. 1, 8,  349 P.2d 575, 579. ( C i t a t i o n s  
omi t t ed .  ) 

I n  t h e  motion t o  quash ,  r e sponden t  makes a b s o l u t e l y  no 

mention of  t h e  subs t ance  o f  t h e  a f f i a n t ' s  a l l e g a t i o n s  which,  

i f  a c c u r a t e ,  c l e a r l y  show f r a u d  on t h e  p a r t  o f  t h e  husband 

i n  f a i l i n g  t o  make a  f u l l  and a c c u r a t e  d i s c l o s u r e  of a l l  t h e  

assets of  t h e  p a r t i e s ,  whether  h e l d  s o l e l y ,  j o i n t l y  o r  

th rough  a  b u s i n e s s  e n t i t y .  I n  Ba t e s  v.  B a t e s  ( 1965 ) ,  1 

Ariz.App. 165,  400 P.2d 593, t h e  c o u r t  deemed t h a t ,  by 

v i r t u e  o f  t h e  husband ' s  motion t o  d i s m i s s  made i n  r e sponse  

t o  t h e  w i f e ' s  compla in t  s t a t i n g  a  c a u s e  of  a c t i o n  based on 

f r a u d u l e n t  procurement o f  a  d i v o r c e  d e c r e e  and t h e  a t t e n d a n t  

p r o p e r t y  s e t t l e m e n t ,  he  had admi t t ed  f a c t s  a l l e g e d  by t h e  

w i f e .  The c o u r t ' s  language was " [ d l e f e n d a n t ' s  admi s s ions ,  

v i r t u e  -- of h i s  Motion - t o  D i s m i s s ,  i n c l u d e  t h e  f o l l o w i n g  

f a c t s  -- t h a t  a r e  a l l e g e d  - by p l a i n t i f f .  . ."  400 P.2d a t  596. 

(Emphasis added.) Among t h e  f a c t s  deemed admi t t ed  w e r e  t h e  

f o l l owing  which b e a r  a  s t r i k i n g  s i m i l a r i t y  t o  c e r t a i n  of  

t h o s e  i n  t h i s  c a se :  t h e  husband, d u r i n g  t h e  c o u r s e  o f  t h e  

mar r i age ,  s e c r e t l y  purchased c e r t a i n  r e a l  e s t a t e ,  t h e  owner- 

s h i p  o f  which was concea led  from t h e  w i f e ;  t h e  w i f e  d i d  n o t  

know o f  t h e  e x i s t e n c e  o f  c e r t a i n  o f  t h e  p r o p e r t y  a t  t h e  t i m e  

o f  t h e  d i v o r c e  and d i d  n o t  d i s c o v e r  t h e  f a c t s  o f  i t s  owner- 

s h i p  and concealment  u n t i l  w i t h i n  t h i r t y  days  o f  t h e  f i l i n g  



of h e r  complaint ;  t h e  p r o p e r t y  was n o t  known t o  t h e  c o u r t  

and n o t  made t h e  s u b j e c t  of a d j u d i c a t i o n  by t h e  c o u r t  a t  t h e  

t i m e  of  t h e  d i s s o l u t i o n .  

I n  t h i s  c a s e ,  t h e  w i f e  d i d  n o t  know of  c e r t a i n  of t h e  

p a r t i e s '  a s s e t s ,  s p e c i f i c a l l y  c e r t a i n  r e a l  p r o p e r t y  of  

c o n s i d e r a b l e  worth ,  u n t i l  a f t e r  t h e  d i s s o l u t i o n .  I t  a p p e a r s  

t h a t  she  became aware o f  t h e  c o n s i d e r a b l e  v a l u e  of  some of  

t h a t  p r o p e r t y  when t h e  ex-husband a t t empted  t o  s e l l  some of  

i t .  Almost immediately,  she  c o n t a c t e d  a n  a t t o r n e y  who, 

w i t h i n  a  v e r y  few days ,  f i l e d  t h e  compla in t  s u b j e c t  of  t h i s  

a c t i o n .  The D i s t r i c t  Cou r t ,  n o t  f u l l y  a p p r i s e d ,  does  n o t  

appear  t o  have a d j u d i c a t e d ,  i n  i t s  e n t i r e t y ,  t h e  d i v i s i o n  of  

t h e  p rope r ty .  Being uninformed of  a l l  of  t h e  f a c t s  of  t h e  

m a t t e r ,  t h e  D i s t r i c t  Cour t  was unab le  t o  " f i n a l l y  e q u i t a b l y  

a p p o r t i o n  between t h e  p a r t i e s  t h e  p r o p e r t y  and a s s e t s  belong- 

i n g  t o  e i t h e r  o r  bo th ,  however and whenever acqu i r ed .  . ." 
S e c t i o n  48-321 (1) , R.C.M. 1947, now s e c t i o n  40-4-202 (1) MCA. 

L ike  t h e  Arizona c o u r t ,  w e  a r e  s o r e  tempted t o  deem 

admi t t ed ,  by v i r t u e  of  t h e  husband 's  motion t o  quash ,  t h e  

s t a t e m e n t s  i n  t h e  w i f e ' s  a f f i d a v i t ;  however, a s  t h e  p e t i -  

t i o n e r  ha s  r eques t ed  o n l y  t h a t  w e  p rov ide  h e r  w i t h  a  h e a r i n g  

on t h e  m a t t e r ,  w e  a r e  c o n s t r a i n e d  t o  p rov ide  t h a t  r e l i e f .  

I n  H a l l  v .  H a l l ,  70 Xont. a t  467, 226 P.  a t  471, w e  

noted t h a t  t h e  f r a u d  from which r e l i e f  w i l l  be  g r a n t e d  i s  

t h a t  which i s  " e x t r i n s i c  o r  c o l l a t e r a l  t o  t h e  m a t t e r s  t r i e d  

by t h e  c o u r t ,  and n o t  t o  f r a u d  i n  t h e  m a t t e r s  on which t h e  

d e c r e e  was rendered ."  Although t h e  H a l l  c o u r t  d e c l a r e d  t h a t  

n e i t h e r  t h e  f a l s i t y  of  a l l e g a t i o n s  i n  t h e  compla in t  nor  t h e  

f a l s i t y  of t e s t imony  g i v e n  a t  t r i a l  c o n s t i t u t e d  e x t r i n s i c  

f r a u d  such as  t o  a f f o r d  r e l i e f ,  it a f f i rmed  t h e  D i s t r i c t  

Cour t  which g r a n t e d  r e l i e f  t o  t h e  w i f e  on whom f r a u d  had 



been p r a c t i c e d  t o  p rocu re  a  d i v o r c e .  A s  j u s t i f i c a t i o n  f o r  a  

d e c i s i o n  which appea r s  t o  be ,  b u t  which was n o t  acknowledged 

a s  be ing ,  i n  c o n t r a v e n t i o n  of  i t s  own a r t i c u l a t i o n  o f  t h e  

r u l e  t h a t  r e l i e f  w i l l  n o t  b e  g r a n t e d  f o r  i n t r i n s i c  f r a u d ,  

t h e  c o u r t  s t a t e d :  "A d e c r e e  of  a  c o u r t  o f  consc i ence  ough t  

n o t  t o  a f f o r d  a  s a n c t u a r y  f o r  f r a u d . "  70 Mont. a t  473, 226 

P.  a t  473. I n  B u l l a r d  v .  Zimmerman (1930 ) ,  88 Mont. 271, 

277-78, 292 P. 730, 732, o f t e n  c i t e d  f o r  t h e  fo l l owing ,  t h e  

Cou r t  d e c l a r e d :  

"The power of a  c o u r t  of  e q u i t y  t o  g r a n t  r e l i e f  
from a  judgment o b t a i n e d  by f r a u d  i s  i n h e r e n t ;  
it does  n o t  depend upon s t a t u t e .  [ C i t a t i o n  omit-  
t e d . ]  But . . . ' n o t  eve ry  f r a u d  committed i n  
t h e  c o u r s e  o f  a j u d i c i a l  d e t e r m i n a t i o n  w i l l  f u rn -  
i s h  ground f o r  such r e l i e f .  The a c t s  f o r  which a  
judgment o r  d e c r e e  may be  set  a s i d e  o r  a n n u l l e d  
have r e f e r e n c e  o n l y  t o  f r a u d  which i s  e x t r i n s i c  
o r  c o l l a t e r a l  t o  t h e  m a t t e r  t r i e d  by t h e  c o u r t ,  
and n o t  t o  f r a u d  i n  t h e  m a t t e r  on which t h e  
judgment was r ende red .  * * * What, t h e n ,  i s  meant 
by t h e  e x p r e s s i o n  " f r a u d  which i s  e x t r i n s i c  o r  
c o l l a t e r a l  t o  t h e  m a t t e r  t r i e d  by t h e  c o u r t ? "  I t  
i s  e x t r i n s i c  o r  c o l l a t e r a l  w i t h i n  t h e  meaning of  
t h e  r u l e ,  when t h e  e f f e c t  of  i t  i s  t o  p r e v e n t  t h e  
u n s u c c e s s f u l  p a r t y  from having a  t r i a l  o r  from 
p r e s e n t i n g  h i s  case f u l l y . '  The r e c o r d  d i s c l o s e s  
ample ev idence  t o  b r i n g  t h i s  c a s e  w i t h i n  t h e  r u l e  
announced. 

" ' F r aud  be ing  t h e  a r c h  enemy of e q u i t y ,  a  judgment 
o b t a i n e d  th rough  f r a u d  p r a c t i c e d  i n  t h e  v e r y  a c t  
o f  g e t t i n g  i t  w i l l  b e  set  a s i d e  by a  c o u r t  o f  
e q u i t y  upon s ea sonab l e  a p p l i c a t i o n .  Indeed ,  t h e  
power o f  a  c o u r t  o f  e q u i t y  t o  g r a n t  such  r e l i e f  
i s  i n h e r e n t .  [ C i t a t i o n  o m i t t e d . ]  The consc i ence  
o f  t h e  c h a n c e l l o r  moves q u i c k l y  t o  r i g h t  t h e  wrong 
when i t  i s  shown t h a t  th rough  i m p o s i t i o n  p r a c t i c e d  
upon t h e  c o u r t  by a  l i t i g a n t  a n  u n f a i r  advan tage  
ha s  been ga ined  by him and t h u s  it has  been made 
a n  i n s t r u m e n t  o f  i n j u s t i c e .  [ C i t a t i o n  o m i t t e d . ]  
* * * I n  t h e  language o f  Lord Chief  Baron Po l l ock  
i n  Rogers v .  Hadley: "Fraud -- c u t s  down e v e r y t h i n g .  
The law sets i t s e l f  a g a i n s t  f r a u d  t o  t h e  e x t e n t  --- -- 
of  b r eak ing  th rough  a lmos t  eve ry  r u l e ,  s a c r i f i c i n g  - - 
eve ry  maxim, g e t t i n g  -- r i d  of  eve ry  ground o f  oppos i -  
t i o n .  --- The law s o  abho r s  f r a u d a m i n  n o t  ----- 
a l l o w  t e c h n i c a l  d i f f i c u l t i e s  o f  ----- any k ind  t o  i n t e r -  
f e r e  t o  p r e v e n t  t h e  s u c c e s s  of j u s t i c e ,  r i g h t  and -- 
t r u t h . "  . . . '  [ C i t a t i o n s  o m i t t e d . ] "  ( ~ m p h a s i s  
added.  ) 



The i lontana c o u r t  i s  n o t  a l o n e  i n  s t a t i n g  t h a t  t h e  

f r a u d  from which a p a r t y  w i l l  be r e l i e v e d  must  be e x t r i n s i c  

o r  c o l l a t e r a l .  E.g. ,  Ba t e s  v .  Ba t e s ,  400 P.2d a t  597-98. 

The Supreme Cour t  of  Utah i n  C l i s s o l d  v .  C l i s s o l d  

(1974 ) ,  30 Utah 2d 430, 519 P.2d 241, 242, s a i d :  

"A m a t e r i a l  m i s r e p r e s e n t a t i o n  o r  concealment  o f  - 
a s s e t s  o r  f i n a n c i a l  c o n d i t i o n  as a r e s u l t  of which - - 
a l i m o n y o r  p r o p e r t y  awarded i s  less o r  m o r e t h a n  ----- 
o t h e r w i s ~ w o u l d  -- h a v e m r o v i d e d  f o r  i s  a p rope r  -- 
ground f o r  which t h e  c o u r t  may g r a n t  r e l i e f  t o  t h e  -- 
p a r t y  who was o f f ended  & such  m i s r e p r e s e n t a t i o n  -- 
o r  concealment ,  a b s e n t  o t h e r  e q u i t i e s  such a s  l a c h e s  -- or neg l i gence .  [ C i t a t i o n s  o m i t t e d  and emphasis  - 
added. ]  i-lowever, b e f o r e  r e l i e f  can  be  g r a n t e d ,  it 
must  be  determined t h a t  t h e  a l l e g e d  mi s r ep re sen t a -  
t i o n  o r  concealment  c o n s t i t u t e s  conduc t ,  such a s  
f r a u d ,  a s  would b a s i c a l l y  a f f o r d  t h e  complain ing 
p a r t y  r e l i e f  from t h e  judgment. The p rope r  d i s p o s i -  
t i o n  o f  t h i s  c a s e  r e q u i r e s  a n  a n a l y s i s  and d i s c u s -  
s i o n  of t h e  concep t s  of  ' i n t r i n s i c '  and ' e x t r i n s i c '  
f r a u d .  The p u b l i c  i n t e r e s t  r e q u i r e s  t h a t  t h e r e  b e  
a n  end t o  l i t i g a t i o n .  To accompl ish  t h i s  o b j e c t i v e  
t h e  c o u r t s  have always d i s t i n g u i s h e d  between t h e  
a c t i o n s  of  a  p a r t y  l i t i g a n t  which b e a r  upon t h e  
opposing p a r t y ' s  o p p o r t u n i t y  f o r  a  f a i r  submiss ion 
o f  h i s  c a s e  and a p a r t y ' s  m i s r e p r e s e n t a t i o n  d u r i n g  
t r i a l .  Those a c t i o n s  a s s e r t e d  t o  b e  f r a u d u l e n t  
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which p r e v e n t  a  f a i r  submiss ion of  t h e  c o n t r o v e r s y  
such  a s  d e c e i v i n g  a p a r t y  i n t o  n o t  f i l i n g  a n  answer 
o r  d e c e i v i n g  a p a r t y  i n t o  s t a y i n g  away from c o u r t  
on t h e  day of  t h e  t r i a l  a r e  c l a s s e d  a s  e x t r i n s i c  
f r a u d ,  and i f  e x i s t e n t  i n  f a c t ,  e n t i t l e  t h e  opposing 
p a r t y  t o  r e l i e f  from t h e  judgment. Conduct a s s e r t e d  
t o  be  f r a u d u l e n t  which o c c u r s  d u r i n g  t h e  c o u r s e  o f  -- 
t h e  p roceed ings ,  such a s  f a l s e  t e s t imony ,  whether  
o r  n o t  e x i s t e n t  i n  f a c t ,  does  n o t  e n t i t l e  a  p a r t y  
t o  r e l i e f  from t h e  judgment. The p r i n c i p l e ,  of  
c o u r s e ,  i s  t h a t  d u r i n g  a t r i a l  v e r a c i t y  i t s e l f  i s  on 
t r i a l ,  and i n  t h e  p u b l i c  i n t e r e s t  c anno t  be t r i e d  
a g a i n .  Some e x c e p t i o n s  t o  t h i s  r u l e  e x i s t  i n  d i v o r c e  
c a s e s  where t h e r e  h a s  been a g r o s s  m i s r e p r e s e n t a t i o n  
o f  a s s e t s  by a p a r t y .  [Emphasis i n  o r i g i n a l . ] "  

Because t h e  c o u r t  found t h a t  t h e  m i s r e p r e s e n t a t i o n  w a s  

n o t  g r o s s ,  f o r  " [ a l t  most  t h e r e  was a d i s p u t e  as t o  t h e  

v a l u e  of  some h i g h l y  s p e c u l a t i v e  p r o p e r t y ,  and an  answer t o  

a n  i n t e r r o g a t o r y  which migh t  b e  i n t e r p r e t e d  a s  concea lment , "  

519 P.2d a t  242, t h e  t r i a l  c o u r t ' s  d e n i a l  of  a  motion f o r  a  

new t r i a l  was a f f i rmed .  I n  t h e  i n s t a n t  c a s e ,  however, t h e  



m i s r e p r e s e n t a t i o n  i s  g r o s s  and t h e  p e t i t i o n e r  w i l l  n o t  b e  

den i ed  r e l i e f .  

Fraud upon t h e  c o u r t  i s  a  s p e c i e s  of  e x t r i n s i c  f r a u d  

which w i l l  a f f o r d  e q u i t a b l e  r e l i e f .  

" [F l r aud  upon t h e  c o u r t  . . . a u t h o r i z e s  s e t t i n a  
a 

a s i d e  a  p r i o r  judgment. Such f r a u d  may c o n s i s t  o f  --- 
a f f i r m a t i v e l y  m i s r e p r e s e n t i n g  f a c t s  t o  t h e  c o u r t  
o r  of  concealment  o f  m a t e r i a l  f a c t s  by a  pe rson  who 
i s  under  a  l e g a l  d a y  t o  make a  f u l l  d i s c l o s u r e  t o  
t h e  c o u r t .  [ C i t a t i o n  omi t t ed .  1 

"The power o f  t h e  c o u r t  t o  se t  a s i d e  a  judgment -- -- 
on t h e  b a s i s  o f  f r a u d  upon t h e  c o u r t  rs i n h e r e n t  -- -- 
and i ndependen t  o f  s t a t u t e ,  -- a n d t h e t i m e l i n e s s  o f  
p roceed ings  t o  s e t  aside p r i o r  judgment s o  obr -- -- 
t a i n e d  i s  n o t  s u b j e c t  t o  t h e  s i x  months t i m e  l i m i  -- --- -- 
t a t i o n  -- i n  Rule  6 0 ( b ) ,  M.R.Civ.P., b u t  must u l t i -  -- 
mate ly  depend upon e q u i t a b l e  p r i n c i p l e s  and t h e  
sound d i s c r e t i o n  o f  t h e  c o u r t .  [ C i t a t i o n  omi t t ed  -- 
I n  r e  J u l i a  Ann Bad Yellow Ha i r  (1973) . 162 Xont.  
107,  111, 509 P.2d 9 ,  12.  ( ~ m ~ h a s i s  added. )  

Although w e  de te rmined  t h a t  f r a u d  w a s  n o t  committed on 

t h e  c o u r t  i n  t h a t  c a s e ,  w e  f i n d  t h a t  h e r e  t h e  husband 

committed f r a u d  upon t h e  c o u r t  i n  f a i l i n g  t o  d i s c l o s e  f u l l y  

t h e  e x t e n t  and n a t u r e  o f  p r o p e r t y  s u b j e c t  of  d i v i s i o n  i n  t h e  

p roceed ing  f o r  d i s s o l u t i o n  o f  mar r iage .  

" I n  a  number o f  c a s e s  i n  which t h e  d i v o r c e  judgment 
was based upon a s e t t l e m e n t  agreement t o  which t h e  
w i f e ' s  consen t  had been o b t a i n e d  th rough  t h e  hus- 
b a n d ' s  concealment  o f  p r o p e r t y  and m i s r e p r e s e n t a t i o n  
o f  f i n a n c i a l  s t a t u s ,  t h e  judgment h a s  been h e l d  n o t  
c o n c l u s i v e  on t h e  ground t h a t ,  by r e a s o n  o f  t h e  
agreement ,  a c t u a l  j u d i c i a l  c o n s i d e r a t i o n  o r  d e t e r -  
m ina t i on  of  t h e  p r o p e r t y  r i g h t s  of  t h e  p a r t i e s  had 
been e f f e c t i v e l y  p r even t ed  o r  withdrawn." Annot . ,  
152 A.L.R.  190,  213 (1944) .  

Selway v. Burns (1967 ) ,  150 Mont. 1, 8-91 429 P.2d 640, 

644, recites t h e s e  b a s i c  p r i n c i p l e s :  

" [ R l e l i e f  may be  g r a n t e d  e i t h e r  on motion i n  t h e  
o r i g i n a l  a c t i o n  o r  i n  a  s e p a r a t e  e q u i t y  s u i t .  
Rule 6 0 ( b )  e x p r e s s l y  p r e se rved  t h i s  i n h e r e n t  power 
i n  i t s  l a s t  s e n t e n c e  which p rov ide s :  ' T h i s  r u l e  
does  n o t  l i m i t  t h e  power of  a  c o u r t  t o  e n t e r t a i n  
a n  independen t  a c t i o n  t o  r e l i e v e  a  p a r t y  from a  
judgment, o r d e r ,  o r  p roceed ing ,  o r  t o  g r a n t  r e l i e f  
t o  a  de f endan t  n o t  p e r s o n a l l y  n o t i f i e d  a s  may b e  
p rov ided  by law, o r  t o  s e t  a s i d e  a  judgment f o r  
f r a u d  upon t h e  c o u r t . '  



"Our f e d e r a l  c o u r t s  a l s o  r ecogn ize  and u s e  t h e  
h i s t o r i c  e q u i t y  power t o  set  a s i d e  judgments 
ga ined  by f r a u d .  Hazel -At las  C l a s s  Co. v.  Har t -  
f o r d  Co., 322 U.S. 238, 64 S.Ct. 997, 88 L.Ed. 1250. 
The on ly  l i m i t a t i o n  t h a t  ha s  been p l aced  upon t h e  
e x e r c i s e  o f  t h i s  power i s  t h a t  t h e  i n v e s t i g a t i n g  
c o u r t  must observe  t h e  u s u a l  s a f egua rds  of  t h e  ad- 
v e r s a r y  p r o c e s s  by g r a n t i n g  n o t i c e  t o  a f f e c t e d  
pe r sons  and by conduc t ing  a  f a i r  h e a r i n g  on t h e  
e x i s t e n c e  of t h e  f r a u d .  Un ive r sa l  O i l  Co. v. Root 
Re f in ing  Co., 328 U.S. 575, 66 S.Ct.  1176, 90 L.Ed. 
1447. 

"The f r a u d  t h a t  w i l l  move a  c o u r t  o f  e q u i t y  t o  ---- 
e x e r c i s e  i t s  i n h e r e n t  power t o  v a c a t e  judgments 
h a s  been d e s c r i b e d  a s  t h a t  which p r e v e n t s  t h e  unsuc- 
c e s s f u l  p a r t y  from having a  t r i a l - o r  p r e s e n t i n g  i t s  
case f u l l y .  [ C i t a t i o n s  omi t t ed . ]  -- I t  i s  always t h e  
k ind  of  f r a u d  t h a t  goes  t o  t h e  v e r y  i n t e g r i t y  of  -- -- 
t h e  j u d i c i a l  sys tem because  t h e  c o u r t  i s  m i s l e d a n d  - 
made one of  t h e  v i c t i m s  of  t h e  f r a u d .  [ C i t a t i o n  ---- -- 
o m i t t e d . ]  Cases  dec ided  by t h i s  c o u r t  show t h a t  
t h e  p r o h i b i t e d  r e s u l t  may be ach ieved  e i t h e r  by a£- 
f i r m a t i v e l y  m i s r e p r e s e n t i n g  f a c t s  [ c i t a t i o n  omi t t ed ]  
o r  by concealment of  f a c t s  by a  pe r son  who was under 
a l e g a l  du ty  t o  make a  f u l l  d i s c l o s u r e  t o  t h e  c o u r t .  
[ C i t a t i o n s  omi t t ed .  1 " (Emphasis added. ) 

A c o u r t  i s  e n t i t l e d  t o  presume t h a t  t h e  s u b s t a n t i v e  

c o n t e n t  of documents, p r e s e n t e d  f o r  i t s  c o n s i d e r a t i o n  i n  

de te rmin ing  t h e  l e g a l  and e q u i t a b l e  q u e s t i o n s  of  a  c a s e ,  a r e  

t r u t h f u l  and a c c u r a t e ,  "and a  m i s r e p r e s e n t a t i o n  of  a s s e t s  

and income i s  a  s e r i o u s  and i n t o l e r a b l e  d e r e l i c t i o n  on t h e  

p a r t  of  t h e  a f f i a n t  which goes  t o  t h e  v e r y  h e a r t  of  t h e  

j u d i c i a l  proceeding."  Casanova v .  Casanova (1974) ,  166 

Conn. 304, 348 A.2d 668, 668. Based on t h a t  d e r e l i c t i o n ,  

t h e  Connec t i cu t  c o u r t  determined t h a t  t h e  w i f e  was e n t i t l e d  

t o  " a  new and f u l l  h e a r i n g  . . . u n t a i n t e d  by t h e  [husband ' s ]  

m i s r e p r e s e n t a t i o n . "  348 A.2d a t  668-69. I n  t h a t  c a s e ,  

c e r t a i n  d e p o s i t i o n  p roceed ings ,  subsequent  t o  a  h e a r i n g  on 

t h e  w i f e ' s  motion f o r  a n  o r d e r  f o r  temporary alimony and 

s u p p o r t  f o r  t h e  p a r t i e s '  minor c h i l d r e n  of  whom s h e  had 

cus tody ,  r e v e a l e d  t h a t  t h e  husband had m a t e r i a l l y  mis repre -  

s e n t e d  h i s  f i n a n c i a l  s t a t u s .  I n  t h e  i n s t a n t  c a s e ,  t h e  

m i s r e p r e s e n t a t i o n  i s  perhaps  more s u b t l e ,  b u t  no less 



m a t e r i a l  and i n t o l e r a b l e .  I n  t h i s  c a s e ,  t h e  p rope r ty  s e t t l e -  

ment agreement makes no mention whatsoever of t h e  t o t a l  

a s s e t s  of t h e  p a r t i e s ;  n e i t h e r  does it r e c i t e  what p rope r ty  

t h e  husband was t o  g e t .  The on ly  mention of  any p rope r ty  i s  - 

t h e  fol lowing:  

"That  t h e  husband s h a l l  f u r n i s h  t h e  w i f e  and 
c h i l d r e n  [ t h e  custody of whom had been awarded 
t o  t h e  wi fe ]  w i t h  adequate  and comfortable  l i v i n g  
q u a r t e r s  by e i t h e r :  a .  Buying a  house i n  3ed 
Lodge, Montana, b. Buying a  mobile home and mak- 
i n g  arrangements t o  s e t  same on ac reage  near  Red 
Lodge, Montana, o r  c .  By moving t h e  w i f e  and 
c h i l d r e n  i n t o  a  home p r e s e n t l y  owned by husband 
on p rope r ty  owned by husband on p rope r ty  North 
of Red Lodge, Montana. I n  any even t ,  once t h e  
d e c i s i o n  a s  t o  l i v i n g  q u a r t e r s  i s  made, husband 
a g r e e s  t o  cause  t i t l e  t o  same t o  be t r a n s f e r r e d  
t o  w i fe  w i t h i n  a  reasonable  t i m e .  5. That  hus- 
band s h a l l  f u r n i s h  w i f e  wi th  an  adequate  v e h i c l e  
f o r  t h e  t r a n s p o r t a t i o n  needs of h e r s e l f  and t h e  
c h i l d r e n . "  

Thus, i n  t e r m s  of a  "p rope r ty  s e t t l e m e n t , "  t h e  w i fe  was 

t o  g e t  a  house and a  c a r ,  and t h e  husband w a s  t o  g e t  every- 

t h i n g  e l s e ,  which it appears  was worth over  ha l f  a  m i l l i o n  

d o l l a r s  a t  t h e  t i m e  o f  t h e  d i s s o l u t i o n  of t h e  marr iage.  The 

house and t h e  one a c r e  on which i t  i s  l o c a t e d  and t h e  1976 

Toyota have n o t  been shown t o  be worth over  h a l f  a  m i l l i o n  

d o l l a r s ,  such t h a t  w e  could say  t h e  p rope r ty  d i v i s i o n  was 

e q u i t a b l e .  

I t  i s  indeed t h e  r u l e  t h a t  a  judgment must be regarded 

a s  f i n a l  and conc lus ive ,  u n l e s s  it can be  shown t h a t  t h e  

j u r i s d i c t i o n  of t h e  c o u r t  has  been imposed upon, o r  t h a t  a  

p a r t y ,  by some e x t r i n s i c  o r  c o l l a t e r a l  f r a u d ,  has  prevented 

a  f a i r  submission of t h e  ma t t e r .  E.g. ,  Bates  v .  Ba tes ,  4 0 0  

P.2d a t  597. But,  a s  i n  Ba tes ,  t h e  w i f e ' s  c a s e  h e r e  comes 

w i t h i n  t h e  except ion ,  f o r  e x t r i n s i c  f r a u d  may a l s o  c o n s i s t  

of  decep t ion  p r a c t i c e d  by a  par ty--here ,  t h e  husband--in 

purposely  keeping ano the r  par ty--here ,  t h e  wife-- in  ignorance .  



400 P.2d a t  596. Th i s  s o r t  o f  d e c e p t i o n ,  j u s t i f y i n g  e q u i t a b l e  

r e l i e f ,  f i t s  w i t h i n  t h e  scope of  t h a t  denominated " e x t r i n s i c  

o r  c o l l a t e r a l  f r a u d " ,  d e f i n e d  a s  "some i n t e n t i o n a l  a c t  o r  

conduct  by which t h e  p r e v a i l i n g  p a r t y  h a s  p r even t ed  t h e  

u n s u c c e s s f u l  p a r t y  from having a  f a i r  submiss ion of  t h e  

con t rove r sy .  [ C i t a t i o n s  o m i t t e d . ] "  400 P.2d a t  597. 

Although one might  q u i b b l e  t h a t  i n  a  p roceed ing  f o r  d i s s o l u -  

t i o n  o f  ma r r i age  under i.lontana's Uniform Marr iage  and D i -  

v o r c e  A c t ,  t h e r e  i s  no " p r e v a i l i n g  p a r t y "  o r  " u n s u c c e s s f u l  

p a r t y , "  t h e  s p i r i t  o f  t h e  p r i n c i p l e  o f  e q u i t y  w i l l  n o t  be  s o  

e a s i l y  downtrodden. There ha s  n o t  been a  f a i r  submiss ion o f  

t h e  c o n t r o v e r s y  h e r e .  Fur thermore ,  " ' [ f l r a u d  i n  t h e  s e n s e  

o f  a  c o u r t  o f  e q u i t y ,  p r o p e r l y  i n c l u d e s  a l l  a c t s ,  omi s s ions ,  

and concealments  which i n v o l v e  a  b reach  of  l e g a l  o r  e q u i t a b l e  

d u t y ,  t r u s t ,  o r  con f idence  j u s t l y  r eposed ,  and a r e  i n j u r i o u s  

t o  a n o t h e r ,  o r  by which a n  undue and unconsc i en t i ous  advan- 

t a g e  i s  t a k e n  of  a n o t h e r . '  1 S t o r y  Eq.Jur .  5 187. (Emphasis 

a d d e d . ) "  Ba t e s ,  400 P.2d a t  598. S u r e l y  undue advan tage  was 

t a k e n  o f  Eva lee  P i l a t i ,  t o  h e r  i n j u r y ,  such  t h a t  s h e  i s  

e n t i t l e d  t o  r e l i e f  i n  a  c o u r t  of  e q u i t y .  

For  t h e  r e a s o n s  a r t i c u l a t e d  above,  w e  r e v e r s e  t h e  

judgment and remand t h e  c a u s e  w i t h  i n s t r u c t i o n s  t o  r e i n s t a t e  

it and t o  proceed a s  l a w  and e q u i t y  d i c t a t e s .  
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