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M r .  J u s t i c e  John Conway Ha r r i son  d e l i v e r e d  t h e  Opinion o f  
t h e  Cour t .  

P l a i n t i f f  a p p e a l s  t h e  d e t e r m i n a t i o n  o f  t h e  D i s t r i c t  

Cou r t ,  Fou r th  J u d i c i a l  D i s t r i c t ,  Missoula  County, r e f u s i n g  

t o  award h i s  c o u n s e l  a t t o r n e y  f e e s  f o r  work done on a  suc-  

c e s s f u l  a p p e a l  and pos t -appea l  m a t t e r s .  

T h i s  a c t i o n  began A p r i l  9, 1976,  on  which d a t e  p l a i n -  

t i f f  f i l e d  a  compla in t  a g a i n s t  d e f e n d a n t  f o r  a b reach  o f  a 

r e a l  e s t a t e  l i s t i n g  c o n t r a c t .  The D i s t r i c t  Cou r t  g r a n t e d  

p l a i n t i f f ' s  mot ion f o r  summary judgment on October 1 8 ,  

1977. Defendant  appea led  t h e  r u l i n g  on t h e  motion f o r  

summary judgment, and p l a i n t i f f  c ross -appea led  t h e  c o u r t ' s  

f a i l u r e  t o  amend t h a t  p o r t i o n  of  t h e  judgment concern ing  

a t t o r n e y  f e e s .  T h i s  Cou r t  cons ide r ed  t h e  m a t t e r  and ,  on 

June  19 ,  1978, a f f i r m e d  t h e  summary judgment. Tha t  p o r t i o n  

o f  t h e  judgment awarding a t t o r n e y  f e e s  w a s  r e v e r s e d ,  and t h e  

m a t t e r  remanded t o  t h e  D i s t r i c t  Cou r t  f o r  a n  e v i d e n t i a r y  

h e a r i n g .  H o l l i n g e r  v .  McMichael ( 1978 ) ,  Mont. I 

580 P.2d 927, 35 St .Rep.  856. 

The D i s t r i c t  Cou r t  p r e s i d e d  o v e r  a h e a r i n g  on September 

21, 1978. On September 28, 1978,  judgment was e n t e r e d  

awarding a t t o r n e y  f e e s  f o r  s e r v i c e s  r ende red  th rough  t h e  

t i m e  o f  h e a r i n g  on t h e  motion f o r  summary judgment. I n  i t s  

judgment, t h e  D i s t r i c t  Cou r t  s t a t e d :  " [ t l h e  Supreme Cour t  

d i d  n o t  a l l ow  c o s t s  o r  a t t o r n e y  f e e s  on appea l  t o  e i t h e r  

s i d e .  The re fo r e ,  t h e  i t emized  c o s t s  and f e e s  on a p p e a l  by 

P l a i n t i f f  a r e  hereby den i ed . "  P l a i n t i f f  a p p e a l s  t h e  r e f u s a l  

t o  award f e e s  f o r  s e r v i c e s  rendered  i n  t h e  a p p e a l  and i n  

c o n j u n c t i o n  w i t h  t h e  e v i d e n t i a r y  hea r i ng .  



Only one i s s u e  i s  p r e s e n t e d  on appea l :  Did t h e  D i s -  

t r i c t  Cour t  e r r  i n  r e f u s i n g  t o  award a t t o r n e y  f e e s  f o r  t h e  

a d d i t i o n a l  work? I f  s o ,  what amount shou ld  be  awarded? 

W e  f i n d  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  r e f u s i n g  t o  award 

a t t o r n e y  f e e s  f o r  t h e  a d d i t i o n a l  work done on t h e  appea l .  

H e r e ,  d e f endan t ,  i n  appea l i ng  t h e  summary judgment d e c i s i o n  

o f  t h e  D i s t r i c t  Cou r t ,  p u t  p l a i n t i f f  t o  t h e  expense  o f  a n  

a p p e a l  i n  t h i s  Cour t .  Defendant  f a i l e d  t o  o v e r r u l e  t h e  

judgment of t h e  ~ i s t r i c t  Cour t .  See ,  H o l l i n g e r  v. McMichael, 

s u p r a .  The D i s t r i c t  Cou r t  e r r e d  i n  denying p l a i n t i f f ' s  

r e q u e s t  f o r  f e e s  i n c u r r e d  by t h e  appea l .  P l a i n t i f f  i s  

e n t i t l e d  t o  t h e  r e a s o n a b l e  f e e s  which r e s u l t e d  from defen-  

d a n t ' s  b reach  o f  t h e  l i s t i n g  agreement.  

The r e c o r d  shows t h a t  p l a i n t i f f  submi t t ed  t o  t h e    is- 

t r i c t  Cour t  an  a f f i d a v i t  showing 58-1/2 hours  o f  work f o r  a  

t o t a l  of  $2,071.88 i n  a t t o r n e y  f e e s  and $128.38 i n  c o s t s ,  

which w e  f i n d  r e a s o n a b l e .  

The judgment o f  t h e  t r i a l  c o u r t  i s  r e v e r s e d ,  and a  

judgment f o r  $2,071.88 a t t o r n e y  f e e s  p l u s  $128.38 c o s t s  i s  

hereby awarded. 

W e  concur :  

i e f  J u s t l c  

QJl-4. *, 
J u s t i c e s  



Mr. Chief J u s t i c e  Frank I .  Haswell s p e c i a l l y  concur r ing :  

I concur i n  t h e  foregoing  op in ion ,  b u t  want t o  make 

i t  c l e a r  t h a t  t h e  b a s i s  f o r  awarding a t t o r n e y  f e e s  i n  t h i s  

c a s e  i s  a  p r o v i s i o n  i n  t h e  r e a l  e s t a t e  l i s t i n g  agreement 

between t h e  p a r t i e s  p rov id ing  f o r  such award. 

3h-Q 8 
Chief J u s t i c e  

M r .  J u s t i c e  Daniel  J. Shea s p e c i a l l y  concurr ing:  

I concur i n  t h i s  op in ion  on t h e  same b a s i s  a s  does  

Chief J u s t i c e  Haswell. 


