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M r .  J u s t i c e  Gene B.  Daly d e l i v e r e d  t h e  Opinion o f  t h e  Cour t .  

P l a i n t i f f  Holmstrom Land Company (Holmstrom) a p p e a l s  

from a  judgment o f  t h e  D i s t r i c t  Cou r t ,  F o u r t e e n t h  J u d i c i a l  

D i s t r i c t ,  Meagher County, d a t e d  May 16  and J u l y  19 ,  1978,  i n  

f a v o r  o f  Wil l iam R. Hunter .  

T h i s  a p p e a l  i n v o l v e s  a  d i s p u t e  o v e r  cha rge s  made by t h e  

wa t e r  commissioner f o r  d i s p e n s i n g  w a t e r s  i n  t h e  Newlan Creek 

Water D i s t r i c t .  On October 1 8 ,  1976, t h e  D i s t r i c t  Cour t ,  

F o u r t e e n t h  J u d i c i a l  D i s t r i c t ,  i n  a  p roceed ing  concern ing  

d i s t r i b u t i o n  of  t h e  w a t e r s  o f  Newlan Creek,  i s s u e d  a n  o r d e r  

g i v i n g  i n s t r u c t i o n s  t o  t h e  wa te r  commissioners  who had been 

appo in t ed  t o  a d m i n i s t e r  t h e  w a t e r s  of  Newlan Creek.  The 

h e a r i n g  r e s u l t i n g  i n  t h e  o r d e r  was h e l d  on compla in t  of 

Rober t  J. Wei tz ,  p r e s i d e n t  of  Holmstrom. Holmstrom has  

dec r eed  wa t e r  r i g h t s  i n  b o t h  Sheep Creek and Newlan Creek 

l o c a t e d  i n  Meagher County. I t  u s e s  Newlan Creek as a  con- 

d u i t  f o r  t h e  t r a n s f e r  o f  approx imate ly  1000 i n c h e s  of Sheep 

Creek wa t e r  t o  i t s  headga t e s  and d i t c h e s .  

The c o u r t  o r d e r  o f  October  1 8 ,  1976,  c o n t a i n s  t h e  

f o l l o w i n g  d i r e c t i o n s  t o  t h e  commissioner: 

"Water Commissioner F u l l e r  was t o l d  by t h e  
Cour t  t o  keep t r a c k  of  w a t e r  from Sheep Creek 
coming i n t o  Newlan Creek,  and a s s e s s  Holmstrom 
Land Company f o r  Sheep Creek Water d i s t r i b u t e d  
th rough  Newlan Creek,  i f  he  u s e s  any of  h i s  
t i m e  i n  d i s p e n s i n g  it. Holmstrom Land Company 
t o  g e t  t h e  amount of  wa t e r  from Sheep Creek 
t h e y  p u t  i n t o  Newlan Creek,  less abou t  1 0  pe r -  
c e n t  f o r  seepage ,  e t c . "  

Defendant  Hunter  was appo in t ed  wa t e r  commissioner on 

June 7 ,  1977, t o  c a r r y  o u t  t h e  October o r d e r .  

I n  1977 Holmstrom was b i l l e d  by d e f e n d a n t  on t h e  b a s i s  

o f  bo th  Newlan Creek and Sheep Creek w a t e r s .  Holmstrom 

r e f u s e d  t o  pay, and d e f e n d a n t  padlocked Holmstrom's headga t e  

i n  a n  a t t e m p t  t o  c o l l e c t .  Holmstrom t h e n  b rought  t h i s  



a c t i o n .  Hunter  defended on t h e  grounds  he  was o n l y  f o l -  

lowing t h e  c o u r t ' s  o r d e r ;  t h a t  Holmstrom was n o t  pu r su ing  

t h e  p rope r  p r o c e d u r a l  remedy; and t h a t  Holmstrom was t r y i n g  

t o  c o l l a t e r a l l y  a t t a c k  t h e  October 1 8 ,  1976,  o r d e r  even 

though it had n o t  appea led  t h a t  o r d e r .  

The D i s t r i c t  Cou r t  found t h a t  Hunter  was a c t i n g  pur-  

s u a n t  t o  i t s  o r d e r ,  t h a t  t h e  cha rge s  were r e a s o n a b l e ,  and 

t h a t  it was nece s sa ry  f o r  Hunter  t o  r e t a i n  counse l .  The 

c o u r t  t hen  concluded t h a t  s e c t i o n s  89-1012 and 89-1013, 

R.C.M. 1947,  now s e c t i o n s  85-5-204 and 85-5-205 MCA, con- 

s t i t u t e d  t h e  s o l e  remedy f o r  one who o b j e c t s  t o  t h e  cha rge s  

of  a wa t e r  commissioner appo in ted  by c o u r t  o r d e r .  The c o u r t  

f u r t h e r  concluded t h i s  s u i t  c o n s t i t u t e d  a  c o l l a t e r a l  a t t a c k  

upon i t s  o r d e r  o f  October 1 8 ,  1976. The c o u r t  t h e n  o r d e r e d  

judgment f o r  Hunter  and o r d e r e d  Holmstrom t o  pay t h e  whole 

sum owing t o  Hunter .  A f t e r  a n  e v i d e n t i a r y  h e a r i n g  t h e  c o u r t  

a l s o  o rde r ed ,  on J u l y  19 ,  1978,  t h a t  Holmstrom pay Hunter  

$750 i n  a t t o r n e y  f e e s .  

Although Holmstrom l i s t s  e i g h t  i s s u e s  on a p p e a l ,  w e  

de t e rmine  t h a t  t h e  r e s o l u t i o n  of t h e  two fo l l owing  i s s u e s  

w i l l  d i s p o s e  o f  t h i s  appea l :  

1. Whether t h e  a t t e m p t  t o  s e c u r e  t h e  r e l i e f  s e t  f o r t h  

i n  t h e  compla in t  of  Holmstrom c o n s t i t u t e d  a c o l l a t e r a l  

a t t a c k  upon t h e  c o u r t  o r d e r  d a t e d  October 1 8 ,  1976? 

2 .  Whether t h e  D i s t r i c t  Cour t  was c o r r e c t  i n  o r d e r i n g  

Holmstrom t o  pay a t t o r n e y  f e e s  t o  Hunter? 

The p r a y e r  t o  Holmstrom's comp la in t  r e q u e s t s  i n  major  

p a r t  t h a t  " t h e  accoun t i ng  o f  t h e  Commissioner be  r e c a l c u -  

l a t e d  i n  accordance  w i t h  t h e  u s e s  o f  t h e  w a t e r s  o f  ~ e w l a n  

Creek,  e x c l u s i v e  o f  - any _ _ _ -  and a l l  u s e s  of  w a t e r s  - of Sheep 

Creek . . ." (Emphasis added. )  



That  t h i s  r e q u e s t e d  r e l i e f  i s  a n  a t t e m p t  t o  nega t e  t h e  

D i s t r i c t  C o u r t ' s  o r d e r  o f  October 18 ,  1976, s p e c i f i c a l l y  

d i r e c t i n g  t h e  w a t e r  commissioner t o  keep t r a c k  of w a t e r  

coming i n t o  Newlan Creek from Sheep Creek and t o  a s s e s s  

Holmstrom f o r  any t i m e  used i n  d i s p e n s i n g  Sheep Creek w a t e r ,  

i s  obvious .  Such a n  a t t e m p t  c l e a r l y  c o n s t i t u t e s  a  c o l l a t e r a l  

a t t a c k  on t h e  e a r l i e r  o r d e r .  

The g e n e r a l  r u l e  i n  c i v i l  l i t i g a t i o n  i s  w e l l  exp re s sed  

i n  t h e  fo l l owing  language:  

" 'By " c o l l a t e r a l  a t t a c k "  i s  meant " eve ry  pro-  
ceed ing  i n  which t h e  i n t e g r i t y  o f  a  judgment i s  
cha l l enged ,  e x c e p t  t h o s e  made i n  t h e  a c t i o n  
where in  t h e  judgment i s  rendered  o r  by a p p e a l ,  
and e x c e p t  s u i t s  b rought  t o  o b t a i n  d e c r e e s  de- 
c l a r i n g  judgments t o  b e  vo id  - a b  i n i t i o . "  . . . '  
[ C i t a t i o n s  omi t t ed .  1 

" I t  h a s  been w e l l - s e t t l e d  i n  t h i s  s t a t e  t h a t  a  
c o u r t  w i l l  o v e r t u r n  a judgment on c o l l a t e r a l  a t -  
t a c k  o n l y  i f  t h e  judgment i s  vo id  on i t s  f a c e ,  
and it appea r s  a f f i r m a t i v e l y  from t h e  judgment 
r o l l  t h a t  t h e  c o u r t  d i d  n o t  have j u r i s d i c t i o n  o r  
committed a n  ac t  i n  e x c e s s  o f  i t s  j u r i s d i c t i o n . "  
E s t a t e  of  Hofmann (1957 ) ,  132 Mont. 387, 395, 
318 P.2d 230, 236. 

I t  t h u s  becomes t h e  d u t y  of t h i s  Cou r t  t o  de te rmine  

whether  t h e  i n i t i a l  o r d e r  i s  vo id  on i t s  f a c e  o r  beyond t h e  

powers of  t h e  D i s t r i c t  Cou r t .  W e  conc lude  i t  i s  n o t .  

S e c t i o n  89-891.1, R.C.M. 1947, now s e c t i o n  85-2-411 

MCA, p r o v i d e s  : 

"Water a p p r o p r i a t e d  under  a n  e x i s t i n g  r i g h t  o r  
p u r s u a n t  t o  t h i s  ac t  may be  t u r n e d  i n t o  t h e  
n a t u r a l  channe l  o f  a n o t h e r  s t r e am,  o r  from a  
r e s e r v o i r  i n t o  t h e  n a t u r a l  channe l ,  and wi th-  
drawn o r  d i v e r t e d  a t  a  p o i n t  downstream f o r  
b e n e f i c i a l  u s e ,  b u t  t h e  w a t e r s  of  t h a t  s t r e am 
may n o t  t he r eby  be d imin i shed  i n  q u a n t i t y  o r  
d e t e r i o r a t e d  i n  q u a l i t y  t o  t h e  d e t r i m e n t  of  a  
p r i o r  a p p r o p r i a t o r . "  

Thus, it i s  incumbent upon t h e  D i s t r i c t  Cou r t ,  a s  t h e  e n t i t y  

r e s p o n s i b l e  f o r  s u p e r v i s i n g  t h e  d i s t r i b u t i o n  o f  wa t e r  among 

a l l  a p p r o p r i a t o r s  and f o r  s u p e r v i s i n g  a l l  wa t e r  commis- 



s i o n e r s ,  s e c t i o n  89-896, R.C.M. 1947, now s e c t i o n  85-2-406 

MCA, t o  i n s u r e  t h a t  a p p r o p r i a t o r s  of Newlan Creek wate r  w e r e  

n o t  adve r se ly  a f f e c t e d  by Holmstrom's u s e  of Newlan Creek a s  

a  condu i t  f o r  i t s  Sheep Creek wate rs .  A l e g i t i m a t e  and 

l o g i c a l  way t o  do t h i s  i s  t o  r e q u i r e  t h e  wate r  commissioners 

t o  measure t h e  f low of  Sheep Creek water  i n t o  Newlan Creek 

i n  d i spens ing  t h e  wate rs  according t o  t h e  decreed r i g h t s  of 

t h e  p a r t i e s .  Water commissioner Hunter,  a l though  appointed 

a f t e r  t h e  October 1976 o r d e r ,  i s  n e v e r t h e l e s s  bound by it. 

Luppold v.  L e w i s  (1977) ,  - Mont . , 563 P.2d 538, 542, 

34 St.Rep. 227, 231. Holmstrom, a s  t h e  ho lder  of t h e  de- 

c r eed  r i g h t s ,  must pay f o r  t h e  p r o p o r t i o n a t e  c o s t s  of t h e  

commissioner 's  f e e s  and compensation. S e c t i o n  89-1001(5),  

R.C.M. 1947, now s e c t i o n  85-5-101(4) MCA. 

I f  Holmstrom wanted t o  cha l l enge  t h e  D i s t r i c t  Court  

o r d e r  of October 18,  1976, as i t  r e l a t e d  t o  assessments  of 

h i s  Sheep Creek wa te r ,  t h e  proper  l e g a l  procedure  would have 

been an appea l  w i t h i n  t h e  proper  t ime.  Rules l ( a )  and 5 ,  

M.R.App.Civ.P. Holmstrom d i d  n o t  appea l .  The c u r r e n t  

c o l l a t e r a l  a t t a c k  i s  n o t  a  pe rmis s ib l e  means by which t o  

make t h i s  cha l lenge .  Nor does  i t  appear ,  i n  f a c t ,  t h a t  t h e  

o r d e r  i s  cha l l engeab le .  

Conversely,  i f  Holmstrom wanted t o  cha l l enge  t h e  appor- 

t ionment of f e e s  and expenses by t h e  water  commissioner, i t  

should have followed t h e  procedure  set  f o r t h  i n  s e c t i o n s  89- 

1012 and 89-1013, R.C.M. 1947, now s e c t i o n s  85-5-204 and 85- 

5-205 MCA. This  it a l s o  f a i l e d  t o  do. Therefore ,  t h e  

D i s t r i c t  Cour t  o r d e r  of October 18,  1976, and t h e  w a t e r  

commissioner 's  assessment  f i l e d  i n  J u l y  1977 a r e  f i n a l  and 

b ind ing .  On t h i s  f i r s t  i s s u e ,  t h e  judgment of t h e  ~ i s t r i c t  

Court  i s  a f f i rmed.  



A s  t o  t h e  award o f  a t t o r n e y  f e e s  t o  Hunter ,  t h e  D i s -  

t r i c t  Cour t  a f t e r  r e c e i v i n g  ev idence  i n  s u p p o r t  of  a n  award 

f o r  $959, awarded f e e s  i n  t h e  amount o f  $750. Although 

t h e r e  i s  no s t a t u t o r y  b a s i s  f o r  t h e s e  f e e s ,  t h e  D i s t r i c t  

Cou r t  found i t  was n e c e s s a r y  f o r  Hunter  t o  r e t a i n  counse l  i n  

t h i s  m a t t e r  and concluded t h a t  it had t h e  power, as a  c o u r t  

o f  e q u i t y ,  t o  o r d e r  Holmstrom t o  pay H u n t e r ' s  r e a s o n a b l e  

a t t o r n e y  f e e s .  W e  a g r e e .  

T h i s  s u i t  was b rought  a g a i n s t  Hunter  p e r s o n a l l y  f o r  

a c t s  under taken  i n  h i s  c a p a c i t y  a s  a  d u l y  appo in t ed  wa t e r  

commissioner a c t i n g  p u r s u a n t  t o  a  l awfu l  c o u r t  o r d e r .  Were 

w a t e r  commissioners  r e q u i r e d  t o  defend o u t  o f  t h e i r  p e r s o n a l  

funds  a g a i n s t  s u i t s  b rought  a g a i n s t  them f o r  t h e i r  o f f i c i a l  

a c t s ,  no one would be  w i l l i n g  t o  s e r v e  a s  wa t e r  commissioner.  

Where t h e  s u i t  i s  w i t h o u t  m e r i t ,  a s  i n  t h i s  c a s e ,  it i s  o n l y  

p rop e r  t h a t  t h e  c o s t s  shou ld  be  borne  by t h e  wa te r  u s e r  

i n s t i t u t i n g  t h e  a c t i o n .  

Cou r t s  o f  e q u i t y  have t h e  i n h e r e n t  power t o  g r a n t  t h e  

r e l i e f  t h a t  j u s t i c e  r e q u i r e s .  T i f f a n y  v .  Uhde (1950 ) ,  123 

Mont. 507, 512-13, 216 P.2d 375, 378. I n  a r e c e n t  c a s e ,  

t h i s  Cou r t  s t a t e d :  

"The c o u r t  a l s o  r e s e r v e s  t h e  power t o  g r a n t  com- 
p l e t e  r e l i e f  under i t s  e q u i t y  power. Th i s  i s  
meant t o  e s t a b l i s h  no s r e c e d e n t ,  b u t  must  be  
determined on a  c a s e  by c a s e  b a s i s .  

" I f  e q u i t y  i s  t o  b e  done i n  a s i t u a t i o n  such a s  
t h i s ,  t h e  a t t o r n e y  f e e  must be  s u s t a i n e d .  P l a i n -  
t i f f  Anderson sough t  t o  b r i n g  d e f e n d a n t  Eggan 
i n t o  t h e  l a w s u i t  when s h e  had a s s e r t e d  no c l a im  
a g a i n s t  him and had no i n t e n t i o n  of  do ing  so .  
For  t h i s  r e a son  s h e  submi t t ed  a  motion t o  d i s m i s s  
which was g r a n t e d  by t h e  t r i a l  c o u r t .  P l a i n t i f f  
Anderson f o r c e d  h e r  t o  s e c u r e  t h e  s e r v i c e s  of  a n  
a t t o r n e y  t o  examine t h e  c a s e  and submi t  a  motion 
t o  d i s m i s s  and th rough  no f a u l t  on  h e r  p a r t  t o  
i n c u r  a t t o r n e y  f e e s  and c o s t s .  I f  de f endan t  
Eggan i s  d i smi s sed  from t h e  c a s e  and n o t  awarded 
a t t o r n e y  f e e s ,  s h e  w i l l  n o t  b e  made whole o r  re- 



t u r n e d  t o  t h e  same p o s i t i o n  as b e f o r e  p l a i n t i f f  
Anderson a t t emp ted  t o  b r i n g  h e r  i n t o  t h e  l a w s u i t . "  
Foy v .  Anderson (1978 ) ,  Mont. , 580 P .  2d 
114 ,  116-17, 35 St.Rep. 811, 814. 

The s i t u a t i o n  i n  t h e  i n s t a n t  c a s e  i s  analogous .  Holm- 

s t rom sued Hunter ,  b u t  i t s  r e a l  q u a r r e l  was w i t h  t h e  o r d e r  

o f  t h e  D i s t r i c t  Cour t .  A t  no t i m e  ha s  Holmstrom a s s e r t e d  

t h a t  Hunter  s e r i o u s l y  d e v i a t e d  from t h e  o r d e r s  of t h e  c o u r t .  

J u s t  a s  Anderson had no r ea son  o r  j u s t i f i c a t i o n  f o r  d ragg ing  

Eggan i n t o  t h e  l a w s u i t  i n  t h e  above c i t e d  c a s e ,  Holmstrom 

had no r ea son  t o  s u e  Hunter .  J u s t i c e ,  e q u i t y  and good 

consc i ence  d i c t a t e  t h a t  Holmstrom shou ld  b e a r  t h e  c o s t s  o f  

t h e  d e f e n s e  o f  t h e  a c t i o n .  The award and amount of  a t t o r n e y  

f e e s  i s  a f f i rmed .  

No p rope r  a p p l i c a t i o n  f o r  a t t o r n e y  f e e s  be ing  f i l e d  on 

a p p e a l ,  t h e y  a r e  hereby den i ed .  

The judgment o f  t h e  D i s t r i c t  Cou r t  i s  a f f i rmed .  

W e  concur :  



M r .  Chief  J u s t i c e  Haswell  c o n c u r r i n g  i n  p a r t  and d i s s e n t i n g  
i n  p a r t :  

I concur  i n  a f f i r m i n g  t h e  judgment of t h e  D i s t r i c t  

C o u r t  on  t h e  f i r s t  i s s u e .  

I d i s s e n t  from t h e  award of a t t o r n e y  f e e s  f o r  t h e  

r e a s o n s  s t a t e d  i n  my d i s s e n t  i n  Foy v .  Anderson ( 1 9 7 8 ) ,  

Mont. , 580 P.2d 1 1 4 ,  117 ,  35 St .Rep.  811, 815. 

An award o f  a t t o r n e y  f e e s  under  t h e  g u i s e  of making 

t h e  p r e v a i l i n g  p a r t y  whole i s  a p p l i c a b l e  t o  any c a s e ;  

p e r m i t s  such  a n  award i n  t h e  absence  o f  s t a t u t e  o r  c o n t r a c t ;  

and c o n s t i t u t e s  a  c l e a r  example of  j u d i c i a l  l e g i s l a t i o n .  

Where n e i t h e r  t h e  l e g i s l a t u r e  nor  t h e  p a r t i e s  have p r o v i d e d  

f o r  such  a n  award, I would a b s t a i n  from g r a n t i n g  it. 

4;&~k- Chief  ~ u s t y c e  


