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M r .  J u s t i c e  John Conway Ha r r i son  d e l i v e r e d  t h e  Opinion o f  
t h e  Cour t .  

P e t i t i o n e r ,  A l b e r t  Kenneth F i s h e r ,  f i l e d  a  p e t i t i o n  f o r  

w r i t  of  habeas  corpus  i n  t h i s  Cour t  on May 1 7 ,  1978. W e  

appo in t ed  counse l  t o  r e p r e s e n t  him and subsequen t l y  s t a y e d  

t h e  p roceed ings  i n  t h i s  Cou r t  pending a n  e v i d e n t i a r y  h e a r i n g  

i n  t h e  D i s t r i c t  Cou r t  of t h e  Th i rd  J u d i c i a l  D i s t r i c t ,  Powell  

County. The h e a r i n g  was h e l d  on December 7 ,  1978, b e f o r e  

t h e  Honorable Rober t  J. Boyd, and r e s u l t e d  i n  a n  o r d e r  d a t e d  

J anua ry  19 ,  1979, g r a n t i n g  r e s p o n d e n t ' s  motion t o  quash and 

d i s m i s s  t h e  p e t i t i o n .  The o r d e r  c o n s t i t u t e d  t h e  D i s t r i c t  

C o u r t ' s  f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  law. 

P e t i t i o n e r  f i l e d  a n  amended p e t i t i o n  f o r  w r i t  o f  habeas  

co rpus  i n  t h i s  Cou r t  on A p r i l  6,  1979. A r e sponse  t o  t h e  

amended p e t i t i o n  w a s  f i l e d  A p r i l  30, 1979, by a S p e c i a l  

A s s i s t a n t  A t to rney  Genera l  f o r  t h e  Department o f  I n s t i t u -  

t i o n s .  Because t h e  o r i g i n a l  p e t i t i o n  was f i l e d  some t i m e  

ago,  p e t i t i o n e r  w a s  excused from compliance w i t h  t h i s  

C o u r t ' s  r e c e n t l y  adopted r equ i r emen t s  w i t h  r e s p e c t  t o  habeas  

co rpus  r e l i e f .  

On J u l y  9, 1974, p e t i t i o n e r  was s en t enced  t o  s e r v e  t e n  

y e a r s  i n  t h e  Montana S t a t e  P r i s o n  a f t e r  p l e a d i n g  g u i l t y  i n  

t h e  D i s t r i c t  Cou r t ,  G r a n i t e  County, t o  t h e  o f f e n s e  o f  bur-  

g l a r y .  On May 13 ,  1976, p e t i t i o n e r  w a s  p a r o l e d  t o  S e a t t l e ,  

Washington, p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  t h e  Uniform A c t  

f o r  Out-of-Sta te  P a r o l e e  Supe rv i s i on ,  s e c t i o n s  95-3201 

th rough  95-3202.4, R.C.M. 1947,  now s e c t i o n s  46-23-1101 

th rough  46-23-1106 NCA. 

I n  September 1976 p e t i t i o n e r  was a r r e s t e d  i n  Spokane, 

Washington, and charged w i t h  a  f e l o n y .  P e t i t i o n e r  p leaded  

g u i l t y  t o  "misdemeanor t h e f t  t h r e e "  a t  t h e  s u g g e s t i o n  o f  a  



Washington p a r o l e  o f f i c e r  who agreed  t o  recommend t o  t h e  

Montana a u t h o r i t i e s  t h a t  he  b e  c o n t i n u e d  on p a r o l e  i n  r e t u r n  

f o r  h i s  p l e a .  The recommendation was a p p a r e n t l y  approved by 

t h e  Montana a u t h o r i t i e s .  P e t i t i o n e r  was r e l e a s e d  from t h e  

Spokane j a i l  on J a n u a r y  3 ,  1977. About s i x  weeks a f t e r  h i s  

r e l e a s e  h e  began t h e  journey back t o  S e a t t l e  b u t  was re- 

a r r e s t e d  a l o n g  t h e  way i n  E l l e n s b u r g ,  Washington, t h i s  t i m e  

f o r  h i t c h h i k i n g .  H e  was r e l e a s e d  i n  a b o u t  a week and pro-  

ceeded t o  S e a t t l e .  

On A p r i l  19 ,  1977,  p e t i t i o n e r ' s  Spokane p a r o l e  o f f i c e r  

i s s u e d  a  r e p o r t  o f  v i o l a t i o n  which p r e c i p i t a t e d  p e t i t i o n e r ' s  

e v e n t u a l  r e t u r n  t o  Montana. The r e p o r t  s p e c i f i e d  two v i o -  

l a t i o n s :  

" V i o l a t i o n  No. 1: F i s h e r  v i o l a t e d  h i s  p a r o l e  - -  
by f a i l i n g  t o  r e p o r t  a s  i n s t r u c t e d  t o  t h e  Spo- 
kane  D i s t r i c t  O f f i c e  i n  Spokane, Washington 
on 4-12-77. 

" V i o l a t i o n  - -  No. 2: F i s h e r  v i o l a t e d  S p e c i a l  
C o n d i t i o n  1 o f  h i s  p a r o l e  r u l e s  by f a i l i n g  
t o  c o o p e r a t e  f u l l y  w i t h  t h e  S e a t t l e  I n d i a n  
Alcohol ism Program i n  S e a t t l e ,  Washington 
d u r i n g  February  and March of  1977." 

The r e p o r t  was w r i t t e n  by t h e  same Spokane p a r o l e  o f f i c e r  

who had recommended F i s h e r ' s  c o n t i n u a n c e  on p a r o l e  t h e  

p r e v i o u s  September i n  r e t u r n  f o r  h i s  g u i l t y  p l e a .  H e  had 

a p p a r e n t l y  p e r m i t t e d  p e t i t i o n e r  t o  r e t u r n  t o  S e a t t l e  on t h e  

c o n d i t i o n  t h a t  he  r e p o r t  t o  him by m a i l  and p a r t i c i p a t e  i n  

t h e  a l c o h o l  program. 

Fol lowing t h i s  r e p o r t ,  a  w a r r a n t  was i s s u e d  by t h e  

Montana a u t h o r i t i e s ,  and on May 5 ,  1977,  p e t i t i o n e r  was 

a r r e s t e d  i n  S e a t t l e .  P e t i t i o n e r  was n o t  g i v e n  a  p r e l i m i n a r y  

o n - s i t e  o r  p r o b a b l e  c a u s e  h e a r i n g  i n  Washington o r  else- 

where. P e t i t i o n e r  was r e t u r n e d  t o  t h e  Montana S t a t e  P r i s o n  

on  J u n e  1 6 ,  1977, f o l l o w i n g  a  b r i e f  e x t r a d i t i o n  p r o c e e d i n g  



i n  Washington i n  which he was r ep re sen ted  by counse l .  On 

June 30, 1977, t h e  Board of  Pardons conducted a  p a r o l e  

r evoca t ion  hear ing  and i s s u e d  a  d e c i s i o n  revoking p e t i -  

t i o n e r ' s  p a r o l e .  No record  w a s  k e p t  of t h e  hear ing  excep t  

f o r  a  minute e n t r y  no t ing  t h e  revoca t ion .  

A f t e r  h i s  r evoca t ion  hea r ing ,  p e t i t i o n e r  was provided 

w i t h  t h e  fo l lowing  f o u r  reasons  f o r  h i s  p a r o l e  revoca t ion :  

"Your p a r o l e  was revoked because you f a i l e d  t o  
r e p o r t ;  d i d  n o t  coopera te  w i th  t h e  S e a t t l e  
Ind ian  Alcohol Program t o  t h e  e x t e n t  t h a t  they 
te rmina ted  you from t h e  program (completion of 
t h e  program w a s  a s p e c i a l  c o n d i t i o n  of t h e  
Board) ;  f a i l e d  t o  appear  i n  c o u r t  on war ran t  
i s s u e d  f o r  misdemeanor charge;  and w e r e  con- 
v i c t e d  of misdemeanor robbery and w e r e  g iven  
6 months i n  t h e  county j a i l .  You w e r e  passed 
t o  d i scha rge .  " 

P e t i t i o n e r  p r e s e n t s  a number of  i s s u e s  i n  h i s  p e t i t i o n ,  

b u t  w e  f i n d  one t o  be  d i s p o s i t i v e  of  t h i s  ca se :  whether t h e  

f a i l u r e  t o  p rov ide  p e t i t i o n e r  wi th  a  p re l imina ry ,  o n - s i t e  

hear ing  v i o l a t e d  p e t i t i o n e r ' s  Four teen th  Amendment r i g h t  t o  

due process .  W e  f i n d  t h a t  i t  d i d .  

P e t i t i o n e r  a rgues  t h a t  he was e n t i t l e d  t o  a  p re l imina ry  

o n - s i t e  hear ing  i n  Washington and t h a t  a b s e n t  such a hea r ing  

t h e  r evoca t ion  procedure  followed i n  t h i s  c a s e  f a i l e d  t o  

s a t i s f y  t h e  d i c t a t e s  of  Morrissey v .  B r e w e r  (1972) ,  408 U . S .  

471, 92 S.Ct. 2593, 3 3  L.Ed.2d 484, a s  w e l l  as t h e  a p p l i -  

c a b l e  s t a t u t e s .  The S t a t e  p r e s e n t s  two arguments i n  t h e  

f a c e  of t h i s .  F i r s t ,  t h e  S t a t e  a rgues  t h a t  a p a r o l e e  may 

waive t h e  p re l imina ry  o n - s i t e  hear ing  and t h a t  t h e  D i s t r i c t  

Court  found such a  waiver .  Second, t h e  S t a t e  a rgues  t h a t  

a b s e n t  a waiver,  p e t i t i o n e r ' s  p a r o l e  w a s  p rope r ly  revoked 

because conv ic t ion  of  a  new o f f e n s e  obv ia t ed  t h e  n e c e s s i t y  

of  a  p re l imina ry  o n - s i t e  hear ing .  



Addressing t h e  waiver argument f i r s t ,  we no te  t h a t  

s e c t i o n  95-3202.1, R.C.M. 1947, now s e c t i o n  46-23-1103 PICA, 

p rov ides  i n  p e r t i n e n t  p a r t :  

"Where supe rv i s ion  of a  p a r o l e e  . . . i s  being 
adminis te red  pursuant  t o  t h e  i n t e r s t a t e  compact 
f o r  t h e  supe rv i s ion  of p a r o l e e s  . . . t h e  appro- 
p r i a t e  j u d i c i a l  o r  a d m i n i s t r a t i v e  a u t h o r i t i e s  
i n  t h i s  s t a t e  s h a l l  n o t i f y  t h e  compact adminis- 
t r a t o r  of t h e  sending s t a t e  whenever, i n  t h e i r  
view, c o n s i d e r a t i o n  should be  g iven  t o  r e t a k i n g  
o r  r e - i n c a r c e r a t i o n  f o r  a p a r o l e  . . . v i o l a t i o n .  
P r i o r  t o  t h e  g i v i n g  of any such n o t i f i c a t i o n ,  
a  hear ing  s h a l l  b e - h e l d  i n  accordance wi th  t h i s  - ---- -- 
a c t  w i t h i n  a  r ea sonab le  t i m e ,  u n l e s s  such hear-  
i n g  i s  waived & t h e  p a r o l e e  . . ." (Emphasis -- 
added. ) 

I n  t h e  i n s t a n t  c a s e  t h e  D i s t r i c t  Court  made t h e  fo l lowing  

f i n d i n g  regard ing  waiver:  

"According t o  t h e  test imony of t h e  Defendant he 
w a s  a f fo rded  counse l  i n  t h e  S t a t e  of  Washington 
fo l lowing  h i s  a r r e s t  and chal lenged h i s  e x t r a -  
d i t i o n .  I t  i s  d i f f i c u l t  t o  determine whether 
t h e  P e t i t i o n e r  o r  h i s  counse l  a t  t h a t  t ime made 
any r e q u e s t  o r  demand f o r  an o n - s i t e  hear ing  
and it  appears  t h a t  t h e  o b j e c t i o n s  w e r e  t o  t h e  
e x t r a d i t i o n  r a t h e r  t han  a  p re l imina ry  r evoca t ion  
of  p a r o l e  hea r ing .  The ~ o b r t  t h e r e f o r e  f i n d s  
and concludes  t h a t  t h e  P e t i t i o n e r  waived his ---- 
r i g h t  - - -  t o  an  o n - s i t e  hear ing ."  (Emphasis added.)  
-A*- - - - - - -  - - - - -- - 
r i g h m n - s i t e  - - -  hear ing .  " (Emphasis added. ) 

A f t e r  reviewing t h e  t r a n s c r i p t  of t h e  proceedings  i n  

t h e  lower c o u r t ,  w e  f i n d  no evidence t o  suppor t  t h i s  conclu- 

s i o n .  The f a i l u r e  t o  demand an o n - s i t e  hear ing  cannot  be  

cons t rued  t o  be a  waiver of t h a t  r i g h t  nor can such a  waiver 

be  presumed t o  r e s u l t  under t h e s e  f a c t s .  Absent an exp res s  

waiver appear ing i n  t h e  r e c o r d ,  we are l e f t  w i th  t h e  S t a t e ' s  

a s s e r t i o n  t h a t  p e t i t i o n e r ' s  Spokane c o n v i c t i o n  was s u f f i -  

c i e n t  t o  s a t i s f y  t h e  p re l imina ry  hear ing  requirement .  This  

i s  n o t  so .  

I n  Morrissey t h e  Supreme Court  s t a t e d  t h e  fo l lowing  

w i t h  r e s p e c t  t o  t h e  requirement  of a p re l imina ry  hear ing :  

". . . t h e  p a r o l e e  should be  g iven  n o t i c e  t h a t  
t h e  hear ing  w i l l  t a k e  p l a c e  and t h a t  i t s  pur- 
pose i s  t o  determine whether t h e r e  i s  probable  



cause  t o  b e l i e v e  he has  committed a p a r o l e  vio-  
l a t i o n .  The n o t i c e  should s t a t e  what p a r o l e  
v i o l a t i o n s  have been a l l e g e d .  A t  t h e  hea r ing  
t h e  pa ro l ee  may appear and speak i n  h i s  own 
b e h a l f ;  he may b r ing  l e t t e r s ,  documents, o r  
i n d i v i d u a l s  who can g i v e  r e l e v a n t  in format ion  
t o  t h e  hea r ing  o f f i c e r .  On r e q u e s t  of t h e  
p a r o l e e ,  a  person who has  g iven  adverse  i n f o r -  
mation on which p a r o l e  r evoca t ion  i s  t o  be based 
i s  t o  be  made a v a i l a b l e  f o r  ques t ion ing  i n  h i s  
p resence .  However, i f  t h e  hea r ing  o f f i c e r  
determines  t h a t  an  informant  would be  sub- 
j ec t ed  t o  r i s k  of harm i f  h i s  i d e n t i t y  were 
d i s c l o s e d ,  he need n o t  be  sub jec t ed  t o  confron- 
t a t i o n  and cross-examination." Morr issey,  408 
U.S. a t  486-87, 92 S.Ct.  a t  2603, 3 3  L.Ed.2d 
a t  497-98. 

P e t i t i o n e r  was never n o t i f i e d  t h a t  t h e  S t a t e  in tended  t o  

r e l y  on h i s  Spokane conv ic t ion  t o  revoke h i s  p a r o l e .  H e  w a s  

t o l d  t h a t  he was charged w i t h  two v i o l a t i o n s ,  bo th  of which 

he con te s t ed  and should have been t h e  s u b j e c t  of a p robable  

cause  hea r ing  i n  S e a t t l e  where he  could have had t h e  oppor- 

t u n i t y  t o  p r e s e n t  w i tnes ses  and,  perhaps ,  r e f u t e  t h e  a l l e -  

g a t i o n s .  With r e s p e c t  t o  t h e  Spokane c o n v i c t i o n ,  p e t i t i o n e r  

had a l r e a d y  been excused from t h e  r evoca t ion  s a n c t i o n  f o r  

t h a t  o f f e n s e  on t h e  c o n d i t i o n  t h a t  he p l ead  g u i l t y  and s e r v e  

a s h o r t  sen tence .  For t h e s e  reasons ,  p e t i t i o n e r ' s  p a r o l e  

r evoca t ion  d i d  n o t  s a t i s f y  t h e  requi rements  of Morrissey o r  

t h e  a p p l i c a b l e  s t a t u t e s ,  and h i s  p a r o l e  must be r e i n s t a t e d .  

The Board of Pardons i s  given t h i r t y  days  from t h e  d a t e  

of t h i s  d e c i s i o n  t o  he lp  p e t i t i o n e r  develop and t o  approve a 

new p a r o l e  p l an  f o r  p e t i t i o n e r .  I f  a  p l a n  has  n o t  been 

approved w i t h i n  t h i r t y  days ,  p e t i t i o n e r  n e v e r t h e l e s s  s h a l l  

be  r e l e a s e d  from p r i s o n  a s  a p a r o l e e  s u b j e c t  t o  t h e  super-  

v i s i o n  of t h e  a p p r o p r i a t e  a u t h o r i t i e s .  



We concur: 
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