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&!W. J u s t i c e  John Conway Har r i son  d e l i v e r e d  t h e  Opinion of 
t h e  Cour t .  

Defendants  w e r e  a r r e s t e d  on November 28, 1977, and 

subsequen t ly  charged w i t h  t h e  crime of  c r i m i n a l  p o s s e s s i o n  

w i t h  i n t e n t  t o  s e l l  dangerous d rugs .  T r i a l  w a s  set  by t h e  

D i s t r i c t  Cour t  f o r  October 10,  1978, some t e n  and one-hal f  

months, o r  317 days ,  a f t e r  a r r e s t .  On September 26, 1978, 

de f endan t  Puzio  moved t o  d i smi s s  t h e  m a t t e r  f o r  l a c k  of  a 

speedy t r i a l .  The D i s t r i c t  Cour t  g r a n t e d  t h e  motion.  The 

S t a t e  a p p e a l s  under s e c t i o n  95-2403, R.C.M. 1947, now sec- 

t i o n  46-20-103 MCA. 

Before  cons ide r ing  t h e  speedy t r i a l  i s s u e ,  however, w e  

must c l a r i f y  a q u e s t i o n  of  t h e  r e c o r d  w e  w i l l  c o n s i d e r .  

Both p a r t i e s  i n  t h e i r  b r i e f s  make s t a t e m e n t s  of f a c t  con- 

c e r n i n g  t h e  p a r o l e  r e v o c a t i o n  of de f endan t  Puzio  which are 

n o t  suppor ted  i n  t h e  r e c o r d .  The p a r t i e s  on appea l  a r e  

bound by t h e  r eco rd  and may n o t  add a d d i t i o n a l  f a c t s  i n  

t h e i r  b r i e f s  o r  by appendices  t h e r e t o .  T h r i f t  v .  T h r i f t  

(1918) ,  54 Mont. 463, 171  P. 272; Farmers S t a t e  Bank of  

Conrad v.  I v e r s o n  (1973 ) ,  162 Mont. 130,  509 P.2d 839. The 

s t a t e m e n t s  o f  f a c t  n o t  con t a ined  i n  t h e  r e c o r d  concern ing  

t h e  p a r o l e  r e v o c a t i o n  of  de f endan t  Puz io  have n o t  been 

cons ide red .  

I n  S t a t e  v .  Tiedemann (1978) ,  Mont. , 584 

P.2d 1284, 1287, 35 St.Rep. 1705, 1706-07, t h i s  Cour t  d i s -  

cussed  t h e  r i g h t  t o  a  speedy t r i a l :  

"The r i g h t  t o  a  speedy t r i a l  i s  gua ran t eed  by 
bo th  t h e  Uni ted  S t a t e s  and Montana C o n s t i t u t i o n s .  
U.S. Const . ,  Amend. V I ;  1972 Mont. Cons t . ,  a r t .  
11, S24. The r i g h t  t o  a  speedy t r i a l  i s  funda- 
men ta l ,  Klopfe r  v .  North Ca ro l i na  (1967 ) ,  386 
U.S. 213, 223, 87 S.Ct.  988, 993, 18  L.Ed.2d 1, 
8,  and t h e  f e d e r a l  s t a n d a r d ,  as a  minimum, i s  
imposed by t h e  due p r o c e s s  c l a u s e  of  t h e  Four- 
t e e n t h  Amendment on t h e  states.  See  Dickey v .  



F l o r i d a  (1970 ) ,  398 U.S. 30, 90 S.Ct.  1564, 26 
L.Ed.2d 26; Smith  v .  Hooey (1969 ) ,  393 U . S .  374, 
89 S.Ct.  575, 21 L.Ed.2d 607. 

"The t ouchs tone  i n  any a n a l y s i s  of t h e  speedy 
t r i a l  i s s u e  i s  Barker  v .  Wingo (1972 ) ,  407 U.S. 
514, 530, 92 S.Ct.  2182, 2192, 33 L.Ed.2d 101,  
116-17, i n  which t h e  Supreme Cour t  se t  o u t  a 
f o u r  f a c t o r  ba l anc ing  approach w i t h  t h e  conduct  
o f  bo th  p r o s e c u t i o n  and d e f e n s e  be ing  weighed. 
The f o u r  f a c t o r s  t o  b e  cons ide r ed  a r e :  

" (1) Length o f  d e l a y ;  

" ( 2 )  Reason f o r  t h e  d e l a y ;  

" ( 3 )  De fendan t ' s  a s s e r t i o n  of  t h e  r i g h t ;  and,  

" ( 4 )  P r e j u d i c e  t o  t h e  de f endan t .  

"The Cour t  emphasized t h e  n e c e s s i t y  of  ba lanc-  
i n g  t h e  f a c t o r s :  

"'We r e g a r d  none of t h e  f o u r  f a c t o r s  i d e n t i f i e d  
above a s  e i t h e r  a  nece s sa ry  o r  s u f f i c i e n t  con- 
d i t i o n  t o  t h e  f i n d i n g  of  a  d e p r i v a t i o n  o f  t h e  
r i g h t  o f  speedy t r i a l .  Ra the r ,  t h e y  a r e  r e l a t e d  
f a c t o r s  and must  be  cons ide r ed  t o g e t h e r  w i t h  
such  o t h e r  c i r cum s t ances  a s  may b e  r e l e v a n t .  I n  
sum, t h e s e  f a c t o r s  have no t a l i s m a n i c  q u a l i t i e s ;  
c o u r t s  must s t i l l  engage i n  a  d i f f i c u l t  and sen- 
s i t i v e  ba l anc ing  p r o c e s s . '  407 U.S. a t  533, 92 
S.Ct.  a t  2193, 33 L.Ed.2d a t  118. 

"Th i s  Cou r t  ha s  adopted and a p p l i e d  t h e  f o u r  f a c -  
t o r  ba l anc ing  t e s t  o f  Barker  i n  a  series of de- 
c i s i o n s  d a t i n g  back t o  1973. See S t a t e  v .  C o l l i n s  
(1978) I - Mont. , 582 P.2d 1179, 35 St.Rep. 
993; S t a t e  v.  Cass idy  (1978 ) ,  Mont. I 

578 P.2d 735, 737, 35 St.Rep. 612; S t a t e  ex  r e l .  
Br iceno  v .  D i s t r i c t  Cou r t  ( 1977 ) ,  - Mont. -, 
568 P.2d 162,  164,  34 St.Rep. 927; S t a t e  v .  Keller 
(1976 ) ,  170 Mont. 372, 377, 553 P.2d 1013,  1016; 
S t a t e  ex  re l .  Sanford  v .  D i s t r i c t  Cou r t  ( 1976 ) ,  
170 Mont. 196,  199,  551 P.2d 1005, 1007; S t a t e  
v.  Steward (1975 ) ,  168 ?40nt. 385, 389, 543 P.2d 
178 ,  181; F i t z p a t r i c k  v .  C r i s t  ( 1974 ) ,  165 Mont. 
382, 388, 528 P.2d 1322,  1325; S t a t e  v.  Sanders  
( 1973 ) ,  163 Mont. 209, 213, 516 P.2d 372, 375. 

W e  r e a f f i r m  o u r  s u p p o r t  of t h i s  t e s t  a s  t h e  co r -  
rect  and most  complete  s t a n d a r d  a v a i l a b l e  t o  
judge speedy t r i a l  q u e s t i o n s . "  

The Cour t  i n  Tiedemann t h e n  went on t o  d i s c u s s  t h e  

f i r s t  f a c t o r ,  l e n g t h  o f  d e l a y :  

"Length of  d e l a y .  Length of d e l a y  h a s  been re- 
f e r r e d  t o a s  t h e  t r i g g e r  s e t t i n g  o f f  t h e  speedy 
t r i a l  i s s u e  i n q u i r y :  



" 'The  l e n g t h  of t h e  d e l a y  i s  t o  some e x t e n t  a  t r i g -  
g e r i n g  mechanism. U n t i l  t h e r e  i s  some d e l a y  which 
i s  presumpt ive ly  p r e j u d i c i a l ,  t h e r e  i s  no neces-  
s i t y  f o r  i n q u i r y  i n t o  t h e  o t h e r  f a c t o r s  t h a t  go 
i n t o  t h e  ba l ance .  Neve r the l e s s ,  because  of t h e  
i m p r e c i s i o n  of t h e  r i g h t  t o  speedy t r i a l ,  t h e  
l e n g t h  of  d e l a y  t h a t  w i l l  provoke such  a n  i n q u i r y  
i s  n e c e s s a r i l y  dependent  upon t h e  p e c u l i a r  circum- 
s t a n c e s  of t h e  c a s e . '  Barker ,  407 U.S. a t  530-31, 
92 S .Ct .  a t  2192, 33 L.Ed.2d a t  117. 

"Accord, Keller,  170 Mont. a t  377, 553 P.2d a t  
1017; Steward,  168 Mont. a t  389, 543 P.2d a t  
181." 584 P.2d a t  1287-88, 35 S t -Rep .  a t  1707. 

I n  t h e  i n s t a n t  c a s e ,  t h e  t i m e  l a p s e  i s  s u f f i c i e n t  t o  

t r i g g e r  a n  i n q u i r y  i n t o  t h e  o t h e r  t h r e e  f a c t o r s  of  t h e  

b a l a n c i n g  test .  The d e l a y  (317 days ,  t e n  and one-half  

months, from d a t e  o f  a r r e s t  t o  d a t e  se t  f o r  t r i a l )  i s  l o n g e r  

t h a n  o r  comparable t o  t h e  d e l a y s  found s u f f i c i e n t  t o  w a r r a n t  

d i s m i s s a l  i n  F i t z p a t r i c k  ( seven  months ) ,  Cass idy  ( e i g h t  

months ) ,  Sanford  ( t e n  months ) ,  Br iceno  ( t e n  and one-half  

months ) ,  and Keller ( e l e v e n  months) .  "The l e n g t h  o f  d e l a y  

t h u s  s h i f t s  t h e  burden t o  t h e  S t a t e  o f  e x p l a i n i n g  t h e  r e a s o n  

f o r  t h e  d e l a y  and showing absence  of  p r e j u d i c e  t o  de fen-  

d a n t . "  Tiedemann, 584 P.2d a t  1288. See  a l s o  Cass idy ,  578 

P.2d a t  738; Sanford ,  170 Mont. a t  200, 551 P.2d a t  1007; 

and F i t z p a t r i c k ,  165 Mont. a t  388, 528 P.2d a t  1326. 

Reason -- f o r  t h e  d e l a y .  The p a r t i e s  a g r e e  t h a t  n e i t h e r  

d e f e n d a n t s  nor  t h e  coun ty  a t t o r n e y ' s  o f f i c e  was t h e  c a u s e  o f  

any g r e a t  d e l a y  i n  t h i s  case. They con tend  t h a t  t h e  main 

r e a s o n  f o r  t h e  d e l a y  was crowded c o u r t  d o c k e t s  and inade-  

q u a t e  c a l e n d a r i n g  p rocedures .  W e  a g r e e .  

Judge Sande had j u r i s d i c t i o n  of  t h e  c a s e  a t  two d i f -  

f e r e n t  t i m e s  a s  d i d  Judge Luedke. Both Judge Wilson and 

Judge  Mar t i n  assumed j u r i s d i c t i o n  once .  The main c a u s e  o f  

t h e  d e l a y  w a s  t h a t  t h e  c a s e  s imply  s a t  from t h e  t i m e  Judge 

Wilson assumed j u r i s d i c t i o n  i n  A p r i l  1978 u n t i l  h e  excused 



himse l f  August 9, 1978. On August 16 ,  1978,  Judge Sande 

a g a i n  assumed j u r i s d i c t i o n  and was a g a i n  s u b s t i t u t e d  by 

de f endan t  Puz io .  Judge Luedke a g a i n  assumed j u r i s d i c t i o n ,  

and t h e  m a t t e r  was e v e n t u a l l y  se t  f o r  t r i a l  on October  10 ,  

The S t a t e  a r g u e s  i t  p rosecu t ed  t h e  c a s e  w i t h  r e a s o n a b l e  

d i l i g e n c e  and shou ld  n o t  be  r e s p o n s i b l e  f o r  crowded c o u r t  

d o c k e t s  and t h e  method o f  s chedu l i ng  t r i a l s .  W e  do n o t  

a g r e e .  The c o u r t  i n  Cass idy  f l a t l y  h e l d  t h a t  t h i s  p o s i t i o n  

o f  t h e  S t a t e  i s  w i t h o u t  m e r i t .  578 P.2d a t  738. The s i t u a -  

t i o n  h e r e  i s  v e r y  s i m i l a r  t o  t h a t  found i n  Br iceno  i n  t h a t  

t h e  m a t t e r  s imply  s a t  on t h e  c a l e n d a r  from A p r i l  1978 u n t i l  

it was e v e n t u a l l y  se t  f o r  t r i a l  i n  October  1978. 

I n  Uni ted  S t a t e s  v .  Jones  (D.C.  C i r .  1975 ) ,  524 F.2d 

834, 849, t h e  C o u r t  s t a t e d :  

". . . The Supreme Cour t  has  h e l d  t h a t  d e l a y s  
due  t o  t h e  o p e r a t i o n  of  t h e  sys tem a l s o  must 
b e  p l aced  a t  t h e  Government 's doo r ,  s t a t i n g  i n  
Barker  v .  Wingo: 

" ' A  de f endan t  h a s  no d u t y  t o  b r i n g  h imse l f  t o  
t r i a l ;  t h e  S t a t e  h a s  t h a t  d u t y  a s  w e l l  a s  t h e  
d u t y  of  i n s u r i n g  t h a t  t h e  t r i a l  i s  c o n s i s t e n t  
w i t h  due p r o c e s s  . . . [T lhe  r u l e  w e  announce 
t oday ,  which comports  w i t h  c o n s t i t u t i o n a l  p r i n -  
c i p l e s ,  p l a c e s  t h e  pr imary burden on t h e  c o u r t s  
and t h e  p r o s e c u t o r s  t o  a s s u r e  t h a t  cases a r e  
b rough t  t o  t r i a l .  ' " 

We f i n d  t h a t  d e l a y s  i n h e r e n t  i n  t h e  system a r e  n o t  

c h a r g e a b l e  t o  d e f e n d a n t s  b u t  r a t h e r  t o  t h e  S t a t e .  The t y p e  

o f  i n s t i t u t i o n a l  d e l a y s  w e  have h e r e i n  enumerated,  where a  

c a s e  i s  a l lowed  t o  merely  s i t  awa i t i ng  t r i a l ,  c anno t  b e  

over looked ,  a b s e n t  coun t e rba l anc ing  f a c t o r s .  

Defendants '  a s s e r t i o n  o f  - r i g h t s .  W e  f i n d  t h a t  defen-  

d a n t s  a s s e r t e d  t h e i r  r i g h t s  p r o p e r l y  under  t h e  g u i d e l i n e s  

set  f o r t h  by t h i s  C o u r t  i n  S t a t e  v.  Steward (1975 ) ,  168 

Mont. 385, 543 P.2d 178. 



The fo l l owing  s t a t e m e n t  by t h i s  Cou r t  i n  Cass idy  i s  

d i s p o s i t i v e  on t h i s  f a c t o r :  

"3 .  De fendan t ' s  A s s e r t i o n  of  t h e  R igh t .  -- 

"The S t a t e  a r g u e s ,  i n  t h i s  r e g a r d ,  t h a t  de f endan t  
ha s  f a i l e d  t o  e x p e d i t e  t h e  p roceed ings  i n  t h i s  
c a s e  th rough  any a c t i v e  p l e a d i n g s  b e f o r e  t h e  D i s -  
t r i c t  Cour t ,  such  as by r e q u e s t i n g  a n  e a r l i e r  
t r i a l  d a t e .  I n  a d d i t i o n ,  i t  i s  main ta ined  t h a t  
d e f e n d a n t ' s  motion t o  d i s m i s s  f o r  d e n i a l  of  a  
speedy t r i a l  w a s  un t imely ,  and shou ld  have been 
made a t  some p o i n t  between e n t r y  of  p l e a  and t h e  
s e t t i n g  of  t h e  t r i a l  d a t e .  The S t a t e  does  n o t  
s p e c i f i c a l l y  con tend ,  however, t h a t  de f endan t  i n  
some manner waived h i s  r i g h t  t o  a s s e r t  a  d e n i a l  
o f  a  speedy t r i a l .  

" I t  i s ,  o f  c o u r s e ,  t h e  g e n e r a l  r u l e  under  t h e  
p r e s e n t  s t a t e  of  t h e  law t h a t  ' .  . . a n  accused 
must t a k e  some a f f i r m a t i v e  a c t i o n  t o  o b t a i n  a  
t r i a l  t o  b e  e n t i t l e d  t o  a d i s c h a r g e  f o r  d e l a y . '  
S t a t e  v .  S teward,  168 Mont. 390, 543 P.2d 182. 
Such burden i s  s a t i s f i e d ,  however, by t h e  mak- 
i n g  of  an  a p p r o p r i a t e  mot ion,  d i s c u s s e d  by t h i s  
Cou r t  i n  Steward a s  f o l l ows :  

" 'The  " a p p r o p r i a t e  motion" i s  a  motion t o  d i s m i s s  
f o r  d e n i a l  of  a  speedy t r i a l .  The p rope r  t i m e  
t o  a s s e r t  t h e  r i g h t  t o  a  speedy t r i a l  i s  p r i o r  
t o  t h e  a c t u a l  commencement of  t h e  t r i a l ,  u s u a l l y  
a t  t h e  t i m e  t h e  t r i a l  d a t e  i s  se t ,  o r  t h e  t i m e  
t h e  c a s e  i s  c a l l e d  t o  t r i a l  . . . '  168 Xont. 
390-91, 543 P.2d 182.  

"Defendan t ' s  a s s e r t i o n  o f  t h e  r i g h t  i n  t h i s  c a s e  
was i n  a l l  r e s p e c t s  p rope r  under  t h e  s t a n d a r d  
o u t l i n e d  i n  Steward,  having been made between 
t h e  t i m e  t h e  m a t t e r  w a s  se t  f o r  t r i a l  and t h e  
t r i a l  d a t e  i t s e l f  ." 578 P.2d a t  739. 

P r e j u d i c e  - t o  de f endan t s .  The f i n a l  f a c t o r  t o  be  con- 

s i d e r e d  i n  t h e  ba l anc ing  p r o c e s s  i s  t h e  q u e s t i o n  o f  whether  

d e f e n d a n t s  were p r e j u d i c e d  by t h e  d e l a y .  Th i s  p r e j u d i c e  i s  

f u r t h e r  d e f i n e d  i n  Barker :  

" P r e j u d i c e ,  o f  c o u r s e ,  shou ld  be  a s s e s s e d  i n  
l i g h t  of  t h e  i n t e r e s t s  o f  d e f e n d a n t s  which t h e  
speedy t r i a l  r i g h t  was des igned  t o  p r o t e c t .  
Th i s  Cour t  h a s  i d e n t i f i e d  t h r e e  such  i n t e r e s t s :  
(i) t o  p r e v e n t  o p p r e s s i v e  p r e t r i a l  i n c a r c e r a -  
t i o n ;  (ii) t o  minimize a n x i e t y  and concern  of 
t h e  accused;  and (iii) t o  l i m i t  t h e  p o s s i b i l i t y  
t h a t  t h e  d e f e n s e  w i l l  b e  impa i red . "  407 U.S. 
a t  532, 92 S.Ct.  a t  2193, 33 L Ed 2d a t  118. 



w i t h  r e g a r d  t o  o p p r e s s i v e  p r e t r i a l  i n c a r c e r a t i o n ,  

de f endan t  Puz io  h a s  been i n c a r c e r a t e d  s i n c e  t h e  day o f  h i s  

a r r e s t .  Defendant  A l l e n  was n o t  i n c a r c e r a t e d  p r i o r  t o  

t r i a l .  Puz io  w a s  d e t a i n e d  i n  t h e  Yel lowstone County j a i l  

away from h i s  f ami ly  and f r i e n d s  d u r i n g  t h e  e n t i r e  Chr i s tmas  

and N e w  Y e a r ' s  h o l i d a y s .  Then h e  was g i v e n  a  p a r o l e  revoca-  

t i o n  and was removed from t h e  county  j a i l  t o  t h e  s t a t e  

p r i s o n .  H e  was t h e n  r e t u r n e d  t o  Yel lowstone County by t h e  

s h e r i f f  f o r  e ach  of  h i s  c o u r t  appearances  and r e t u r n e d  t o  

t h e  p r i s o n .  

The second i t e m  t o  b e  cons ide r ed  i s  t h e  a n x i e t y  and 

concern  of  t h e  accused.  Here, t h e  d e l a y  o f  317 days ,  a l ong  

w i t h  P u z i o ' s  removal from B i l l i n g s  a c r o s s  t h e  s t a te  t o  Deer 

Lodge, and t h e  i n a b i l i t y  t o  communicate by t e l ephone  were 

r e a s o n s  f o r  Puz io  t o  have a  g r e a t  d e a l  o f  concern  a b o u t  t h e  

p r o g r e s s  i n  h i s  c a s e ,  and a  g r e a t  d e a l  o f  concern  a b o u t  t h e  

p r e p a r a t i o n  of  h i s  de f ense .  

The l a s t  c o n s i d e r a t i o n  under p r e j u d i c e  t o  t h e  de fen-  

d a n t s  i s  t h e  p o s s i b i l i t y  t h a t  t h e  d e f e n s e  w i l l  be  impa i red .  

Barker  s t a t e s  t h a t  t h i s  concern  i s  t h e  most  s e r i o u s  because  

t h e  i n a b i l i t y  o f  a  de f endan t  adequa t e ly  t o  p r e p a r e  h i s  case 

skews t h e  f a i r n e s s  of  t h e  e n t i r e  system. The c o u r t  i n  

Barker  commented on t h e  p o s s i b i l i t y  of  w i t n e s s e s  dy ing ,  

w i t n e s s e s  unab l e  t o  recall  a c c u r a t e l y  e v e n t s  of  t h e  d i s t a n t  

p a s t ,  and l o s s  o f  memory. 

These i t e m s  a r e  a lways  a  problem because  t h e  r e c o r d  

does  n o t  always r e f l e c t  what ha s  been f o r g o t t e n .  I n  t h i s  

p a r t i c u l a r  c a s e ,  Puz io  h a s  been i n c a r c e r a t e d  i n  t h e  s t a t e  

p r i s o n ,  a  g r e a t  d i s t a n c e  from h i s  d e f e n s e  counse l  and t h e  

s cene  of  t h e  cr ime.  H e  h a s  n o t  been a b l e  t o  a s s i s t  i n  t h e  

p r e p a r a t i o n  of  h i s  d e f e n s e  e x c e p t  by le t te r .  F u r t h e r ,  w i t h  



r e g a r d  t o  memory, t h e  S t a t e  i s  t h e  o n l y  b e n e f a c t o r  s i n c e  i t s  

p o l i c y  u s u a l l y  r e q u i r e s  w i t n e s s e s  t o  t y p e  t h e i r  s t a t e m e n t s  

and s c e n a r i o s  o f  a c t i v i t y  which a r e  used t o  r e f r e s h  t h e i r  

r e c o l l e c t i o n .  However, l a y  w i t n e s s e s  c a l l e d  by t h e  de fen-  

d a n t s  r a r e l y  have t h e i r  p a s t  r e c o l l e c t i o n s  r e f r e s h e d  by 

s t a t e m e n t s  and s c e n a r i o s  p r epa red  by them a t  t h e  t i m e  t h e  

e v e n t s  occu r r ed ,  which, i n  t h i s  c a s e ,  was November 28, 

1977--two days  a f t e r  Thanksgiving.  

W e  f i n d  t h e  f a c t  t h a t  Puz io  ha s  been i n c a r c e r a t e d  t h e  

e n t i r e  t i m e  s i n c e  h i s  a r r e s t  on November 28, 1977, demon- 

s t r a t e s  a f f i r m a t i v e  p r e j u d i c e  a g a i n s t  him. 

W e  reemphasize  t h a t  w e  a r e  engaged i n  a  d e l i c a t e  b a l -  

anc ing  p r o c e s s .  The p r e sence  of p r e j u d i c e  i n  t h i s  case 

shou ld  be  weighed h e a v i l y  i n  t h e  ba l anc ing  of  a l l  f a c t o r s .  

On ba l ance ,  w e  f i n d  t h e r e  h a s  been e x c e s s i v e  d e l a y  i n  

b r i n g i n g  t h i s  case t o  t r i a l ;  t h e  S t a t e  h a s  f a i l e d  t o  e x p l a i n  

s a t i s f a c t o r i l y  t h e  r e a s o n s  f o r  t h e  d e l a y ;  t h e  d e f e n d a n t s  

p r o p e r l y  and t ime ly  a s s e r t e d  t h e i r  r i g h t  t o  a  speedy t r i a l ;  

and,  p r e j u d i c e  t o  de f endan t  Puz io  h a s  r e s u l t e d  by r ea son  of  

t h e  d e l a y .  

W e  b e l i e v e  t h e  comments of now Chief  J u s t i c e  Haswell  i n  

K e l l e r ,  a s  set  f o r t h  i n  Tiedemann a g a i n  b e a r  r e p e a t i n g :  

"Th i s  Cou r t ,  as w e l l  a s  many o t h e r  c o u r t s ,  h a s  
o f t e n  s t a t e d  t h a t  s o c i e t y  a t  l a r g e ,  as w e l l  a s  
t h e  i n d i v i d u a l  de f endan t ,  ha s  a  s t a k e  i n  t h e  
speedy d i s p o s i t i o n  o f  c r i m i n a l  m a t t e r s .  E.g.,  
Barker ,  407 U.S. a t  519-21, 92 S.Ct.  a t  2186-87, 
33 L.Ed.2d a t  110-11. I n  view o f  t h e  r e s u l t  i n  
t h i s  c a s e ,  t h e  comments of now Chief  J u s t i c e  
Haswell  i n  K e l l e r  b e a r  r e p e a t i n g :  

11 1 . . .Delayed c r i m i n a l  j u s t i c e  p roceed ings  a r e  
undermining p u b l i c  conf idence  i n  t h e  system 
i t s e l f .  J u s t i c e  de l ayed  may n o t  o n l y  be j u s t i c e  
den i ed  b u t  j u s t i c e  b rought  s e r i o u s l y  under ques-  
t i o n .  The backbone o f  law enforcement  and t h e  
j u s t i c e  system i s  p u b l i c  s u p p o r t .  The c o u r t s  
must  n o t  p e r m i t  t h e  e r o s i o n  o f  t h a t  s u p p o r t  by 
p e r m i t t i n g  unnecessa ry  d e l a y  between cha rge  and 
c o n v i c t i o n  o r  r e l e a s e . '  . . . " Tiedemann, 584 
P. 2d a t  1292-93. 



W e  s t a t e d  f u r t h e r  i n  Tiedemann: 

"While w e  w i l l  n o t  t o l e r a t e  undue d e l a y  i n  t h e  
p r o s e c u t i o n  o f  a n  i n d i v i d u a l  de f endan t ,  n e i t h e r  
w i l l  s o c i e t y  long  t o l e r a t e  d i s m i s s a l  o f  c r i m i n a l  
cha rge s  f o r  l a c k  o f  speedy t r i a l .  P r o s e c u t o r s  
and c o u r t s  must  work t o  avo id  t h e  k ind  of  r e s u l t  
w e  r e a c h  today."  584 P.2d a t  1293. 

W e  recommend t h a t  t h e  judges o f  t h e  T h i r t e e n t h  J u d i c i a l  

D i s t r i c t  of t h e  S t a t e  o f  Montana would do w e l l  t o  c o o p e r a t e  

t o  t h e  e x t e n t  t h a t  t h e  s i t u a t i o n  t h a t  o c c u r r e d  i n  t h i s  c a s e  

i s  n o t  r e p e a t e d .  

The judgment o f  t h e  D i s t r i c t  Cou r t  d i s m i s s i n g  t h e  

cha rge s  f o r  l a c k  o f  a speedy t r i a l  i s  a f f i r m e d .  

W e  concur :  

%ad??$.  p A w d !  
Chief  r u s t i c e  
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