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M r .  J u s t i c e  John Conway Harr i son  d e l i v e r e d  t h e  Opinion of t h e  
Court.  

On December 1, 1976, a f t e r  a t r i a l  by ju ry  i n  t h e  

D i s t r i c t  Court  of t h e  Eigh th  J u d i c i a l  Dis t r ic t ,  t h e  Honorable 

A.  B.  arti in p r e s i d i n g ,  defendant  w a s  convic ted  of f o u r t e e n  

coun t s  of grand l a r c e n y ,  two counts  of  o b t a i n i n g  money and 

p rope r ty  by f a l s e  p r e t e n s e s ,  and two coun t s  of  p repa r ing  

f a l s e  evidence.  H e  was sentenced t o  four teen-year  p r i s o n  

terms on each count  w i t h  t h e  except ion  of  two counts  of 

p repa r ing  f a l s e  evidence which o f f e n s e s  w e r e  found t o  be  

i n c i d e n t  t o  o t h e r  o f f e n s e s  f o r  which defendant  w a s  sen- 

tenced.  The sen tences  were grouped s o  t h a t  defendant  was 

u l t i m a t e l y  sentenced t o  56 y e a r s  i n  p r i s o n ,  t h e  l a s t  30  

y e a r s  t o  be  suspended on t h e  cond i t i on  t h a t  defendant  reim- 

bu r se  t h e  v i c t i m s  of t h e  o f f e n s e s  w i t h i n  one yea r  from t h e  

t i m e  of sen tenc ing .  Defendant w a s  unable  t o  make r e s t i t u -  

t i o n  w i t h i n  t h e  p r e s c r i b e d  t i m e  and b r i n g s  t h i s  appea l .  

I n  view of t h e  number and complexity of t h e  i s s u e s  

p re sen ted  f o r  review, f a c t u a l  summaries, i n s o f a r  as they  a r e  

p e r t i n e n t ,  w i l l  accompany o u r  d i s c u s s i o n  of i n d i v i d u a l  

i s s u e s .  

Defendant p r e s e n t s  twenty-one i s s u e s  f o r  review by t h i s  

Court:  

1. Whether defendant  was den ied  h i s  r i g h t  t o  a  speedy 

t r i a l  under t h e  S i x t h  and Four teen th  Amendments t o  t h e  

United S t a t e s  C o n s t i t u t i o n  and A r t i c l e  11, Sec t ion  24  

of t h e  1972 Montana C o n s t i t u t i o n .  

2. Whether defendant  was denied h i s  r i g h t  t o  t h e  

e f f e c t i v e  a s s i s t a n c e  of  counsel  under t h e  S i x t h  and Four- 

t e e n t h  Amendments t o  t h e  United S t a t e s  C o n s t i t u t i o n  and 

A r t i c l e  11, S e c t i o n s  4 and 24 of  t h e  1 9 7 2  Montana Const i -  

t u  t i o n .  



3 .  Whether defendant  was den ied  h i s  r i g h t  t o  t r i a l  by 

a f a i r  and i m p a r t i a l  ju ry  under t h e  F i f t h  and Four teen th  

Amendments t o  t h e  United S t a t e s  C o n s t i t u t i o n  and A r t i c l e  11, 

S e c t i o n s  4 and 24 of t h e  1972 Montana C o n s t i t u t i o n  by 

v i r t u e  of ex t ens ive  p r e t r i a l  and t r i a l  p u b l i c i t y .  

4 .  Whether t h e  D i s t r i c t  Court  e r r e d  i n  denying defen- 

d a n t ' s  motion t o  quash t h e  in format ion  due t o  t h e  l a c k  of 

showing of p robable  cause  f o r  i t s  f i l i n g .  

5. Whether p rosecu t ion  of t h i s  case w a s  ba r r ed  by t h e  

double  jeopardy c l a u s e  of t h e  F i f t h  Amendment t o  t h e  United 

S t a t e s  C o n s t i t u t i o n  and t h e  accompanying d o c t r i n e  of co l -  

l a t e r a l  e s t o p p e l  and by t h e  p rov i s ions  o f  s e c t i o n  95-1711, 

R.C.M. 1947, now s e c t i o n s  46-11-501 through -505 MCA. 

6. Whether t h e  Dis t r ic t  Court  e r r e d  i n  r e f u s i n g  t o  

g r a n t  a new t r i a l  on t h e  b a s i s  of  a  j u r o r ' s  independent  

knowledge of t h e  f a c t s  of t h e  ca se .  

7. Whether d e f e n d a n t ' s  sen tence  c o n s t i t u t e d  c r u e l  and 

unusual  punishment under t h e  Eighth and Four teen th  Amend- 

ments t o  t h e  United S t a t e s  C o n s t i t u t i o n  and A r t i c l e  11, 

S e c t i o n s  22 and 28 o f  t h e  Montana C o n s t i t u t i o n  of 1972. 

8. Whether cond i t i on ing  suspension of t h e  l a s t  30 

y e a r s  of de fendan t ' s  56 yea r  sen tence  on d e f e n d a n t ' s  payment 

o f  r e s t i t u t i o n  by December 13 ,  1977, was improper and c o n s t i -  

t u t e d  c r u e l  and unusual  punishment. 

9. Whether d e f e n d a n t ' s  sen tenc ing  hear ing  was p rope r ly  

conducted. 

1 0 .  Whether t h e  D i s t r i c t  Court  e r r e d  i n  admi t t i ng  

c e r t a i n  evidence.  

11. Whether t h e  S t a t e  proved t h e  e s s e n t i a l  e lements  of  

t h e  o f f e n s e  of p repa r ing  f a l s e  evidence.  



12. Whether t h e  S t a t e  proved t h e  e s s e n t i a l  e lements  of 

l a r c e n y  by b a i l e e .  

13.  Whether defendant  was den ied  h i s  r i g h t  t o  a funda- 

menta l ly  f a i r  t r i a l  under t h e  S i x t h  and Four teen th  Amend- 

ments t o  t h e  United S t a t e s  C o n s t i t u t i o n  and A r t i c l e  11, 

S e c t i o n  24 o f  t h e  1972 Montana C o n s t i t u t i o n  because of  

a l l e g e d  over-zealous  a c t s  on t h e  p a r t  of t h e  p rosecu t ion .  

1 4 .  Whether defendant  was denied t h e  oppor tun i ty  t o  

p r e s e n t  h i s  defense .  

15.  Whether t h e  D i s t r i c t  Court  e r r e d  i n  a l lowing 

c e r t a i n  tes t imony w i t h  r e s p e c t  t o  r ea sonab le  a t t o r n e y ' s  

f e e s .  

16.  Whether t h e  D i s t r i c t  Court  e r r e d  i n  excluding 

o t h e r  test imony w i t h  r e s p e c t  t o  r ea sonab le  a t t o r n e y ' s  f e e s .  

17. Whether t h e  D i s t r i c t  Court  e r r e d  i n  a l lowing  

tes t imony concerning o t h e r  cr imes of t h e  accused.  

18.  Whether t h e  D i s t r i c t  Court  e r r e d  i n  a l lowing  t h e  

S t a t e  t o  impeach i t s  own wi tnes s  i n  t h e  absence of a showing 

of s u r p r i s e  by t h e  S t a t e .  

19. Whether t h e  D i s t r i c t  Court  e r r e d  i n  a l lowing t h e  

tes t imony of Larry  Sanford.  

20. Whether t h e  D i s t r i c t  Court  e r r e d  wi th  r e s p e c t  t o  

i t s  ju ry  i n s t r u c t i o n s  r e l a t i n g  t o  t h e  o f f e n s e s  of o b t a i n i n g  

money and p rope r ty  by f a l s e  p r e t e n s e s  and p repa r ing  f a l s e  

evidence.  

2 1 .  Whether t h e  D i s t r i c t  Court  e r r e d  i n  r e f u s i n g  

c e r t a i n  of de fendan t ' s  ju ry  i n s t r u c t i o n s  and i n  g i v i n g  

c e r t a i n  of t h e  S t a t e ' s  i n s t r u c t i o n s .  

W e  w i l l  add re s s  t h e s e  i s s u e s  i n  t h e  o r d e r  of t h e i r  

p r e s e n t a t i o n .  



SPEEDY TRIAL 

The f o l l o w i n g  i s  a  t a b l e  o f  d a t e s  and e v e n t s  r e l e v a n t  

t o  o u r  c o n s i d e r a t i o n  o f  whether  d e f e n d a n t  w a s  d e n i e d  h i s  

r i g h t  t o  a speedy t r i a l :  

DATE 
7/30/74 
8/5/74 
9/16/74 
9/26/74 
10/15/74 
10/16/74 
4/16/75 
5/8/75 
5/20/75 
7/29/75 
8/27/75 

ACTION 
I n f o r m a t i o n  f i l e d  

DAYS ELAPSED 
0 

Arra ignment  6 
New I n f o r m a t i o n  f i l e d  48 
Motion f o r  Change o f  Venue f i l e d  58 
Change o f  Venue g r a n t e d  77 
S t a t e  a p p e a l s  o r d e r  78 
Supreme C o u r t  r e v e r s e s  o r d e r  260 
R e m i t t i t u r  f i l e d  282 
Amended I n f o r m a t i o n  f i l e d  294 
Defense  p r o c e d u r a l  mot ions  f i l e d  364 
S t a t e ' s  r e s p o n s e  t o  mot ions  

f i l e d  393 
Hear ing  of mot ions  and a r r a i g n -  

ment of d e f e n d a n t  414 
S t a t e  moves t o  c o n t i n u e  p re -  

t r i a l  c o n f e r e n c e  478 
P r e t r i a l  conference--speedy 

t r i a l  mot ions  517 

The r i g h t  t o  a  speedy t r i a l  i s  g u a r a n t e e d  by b o t h  t h e  

U n i t e d  S t a t e s  and Montana C o n s t i t u t i o n s .  U.S. C o n s t . ,  

Amend. V I ;  1972 Mont.Const. ,  A r t .  11, 524. The f e d e r a l  

s t a n d a r d ,  a s  a  minimum, i s  imposed upon t h e  s t a t e s  by t h e  

due  p r o c e s s  c l a u s e  o f  t h e  F o u r t e e n t h  Amendment. S e e  Dickey 

V. F l o r i d a  ( 1 9 7 0 ) ,  398 U.S. 30, 90 S.Ct .  1564,  26 L Ed 2d 

26; Smith  v.  Hooey ( 1 9 6 9 ) ,  393 U.S. 374, 89 S.Ct.  575, 21 L 

Barker  v.  Wingo ( 1 9 7 2 ) ,  407 U.S. 514, 530, 92 S .Ct .  

2182, 2192, 33 L Ed 2d 101,  116-17, i s  t h e  t o u c h s t o n e  i n  a n  

a n a l y s i s  o f  speedy t r i a l  i s s u e s .  See  S t a t e  v .  Tiedemann 

(1978) I Mont. , 584 P.2d 1284,  1287,  35 St.Rep. 

1705,  1707; S t a t e  v .  C o l l i n s  ( 1 9 7 8 ) ,  Mont. , 582 

P.2d 1179,  1186,  35 St .Rep.  993, 1002; S t a t e  v. C a s s i d y  

(1978) Mont. , 578 P.2d 735, 737, 35 St .Rep.  612, 

614; S t a t e  ex  rel .  B r i c e n o  v .  Dis t r ic t  C o u r t  ( 1 9 7 7 ) ,  

Mont. , 568 P.2d 162,  164,  34 St .Rep.  927, 930; S t a t e  



v.  K e l l e r  (1976) ,  170 Mont. 372, 377, 553 P.2d 1013, 1016; 

S t a t e  ex  rel.  Sanford v. ~ i s t r i c t  Court  (1976) ,  170 Mont. 

196, 199, 551 P.2d 1005, 1007; S t a t e  v .  Steward (1975) ,  168 

Mont. 385, 389, 543 P.2d 178, 181; F i t z p a t r i c k  v.  C r i s t  

(1974) ,  165 Mont. 382, 388, 528 P.2d 1322, 1325; S t a t e  v .  

Sanders  (1973) ,  163 Mont. 209, 213, 516 P.2d 372, 375. 

I n  Barker,  t h e  p e t i t i o n e r  was n o t  t r i e d  u n t i l  more t han  

f i v e  y e a r s  had passed from t h e  t ime he  w a s  a r r e s t e d .  The 

de l ay  i n  t h a t  c a s e  l a r g e l y  r e s u l t e d  from t h e  f a c t  t h a t  

B a r k e r ' s  accomplice w a s  t r i e d  s i x  t i m e s  a l t o g e t h e r  b e f o r e  

f i n a l l y  being convic ted .  I n  Barker , 407 U.S. a t  521, 92 

S.Ct. a t  2187, 33 L.Ed.2d a t  111, t h e  Supreme Court  noted:  

"A . . . d i f f e r e n c e  between t h e  r i g h t  t o  speedy 
t r i a l  and t h e  accused ' s  o t h e r  c o n s t i t u t i o n a l  
r i g h t s  i s  t h a t  d e p r i v a t i o n  of  t h e  r i g h t  may work 
t o  t h e  accused ' s  advantage.  Delay i s  n o t  an 
uncommon de fense  tact ic .  A s  t h e  t i m e  between 
t h e  commission of  t h e  c r i m e  and t r i a l  leng thens ,  
w i tnes ses  may become unava i l ab l e  o r  t h e i r  memories 
may fade .  I f  t h e  w i tnes ses  suppor t  t h e  prosecu- 
t i o n ,  i t s  case w i l l  b e  weakened, sometimes seri- 
o u s l y  so .  And it i s  t h e  p rosecu t ion  which c a r r i e s  
t h e  burden of  p roof .  Thus, u n l i k e  t h e  r i g h t  t o  
counse l  o r  t h e  r i g h t  t o  be  f r e e  from compelled 
s e l f - i n c r i m i n a t i o n ,  d e p r i v a t i o n  -- of t h e  r i g h t  t o  
speedy ----- t r i a l  does  n o t  p e r  se p r e j u d i c e  t h e  accused ' s  
a b i l i t y  - t o  defend h imse l f . "  (Emphasis added.)  

The Court  went on t o  r e j e c t  two approaches which could have 

e l imina t ed  a g r e a t  d e a l  of u n c e r t a i n t y  i n  p rokec t ing  t h e  

r i g h t .  The sugges t ions  w e r e  t h a t  t h e  Court  (1) hold t h a t  

t h e  C o n s t i t u t i o n  r e q u i r e s  a c r i m i n a l  defendant  t o  be  o f f e r e d  

a  t r i a l  w i t h i n  a s p e c i f i e d  t i m e  p e r i o d ,  o r  ( 2 )  adopt  some 

form of t h e  demand-waiver d o c t r i n e .  "The demand-waiver 

d o c t r i n e  prov ides  t h a t  a defendant  waives any c o n s i d e r a t i o n  

of h i s  r i g h t  t o  speedy t r i a l  f o r  any pe r iod  p r i o r  t o  which 

he  has  n o t  demanded a t r i a l . "  Barker ,  407  U . S .  a t  525, 9 2  

S.Ct. a t  2189, 33 L Ed 2d a t  1 1 4 .  The Court  found each of  

t h e s e  approaches t o o  i n f l e x i b l e - - " t h e  f ixed- t ime pe r iod  

because it goes f u r t h e r  t han  t h e  C o n s t i t u t i o n  r e q u i r e s ;  t h e  



demand-waiver r u l e  because it i s  i n s e n s i t i v e  t o  a  r i g h t  

which w e  have deemed fundamentalv--and adopted i n s t e a d  "a 

ba lanc ing  tes t ,  i n  which t h e  conduct  of bo th  t h e  p rosecu t ion  

and t h e  defendant  a r e  weighed." Barker ,  407 U.S. a t  529-30, 

92 S.Ct. a t  2191-2192, 33 L Ed 2d a t  116. 

Noting t h a t  c o u r t s  must approach speedy t r i a l  c a s e s  on 

an a d  hoc b a s i s ,  t h e  Court  i d e n t i f i e d  f o u r  f a c t o r s  t o  be  

cons idered  a s  p a r t  of t h e  ba lanc ing  test: "Length of  d e l a y ,  

t h e  reason  f o r  t h e  de l ay ,  t h e  d e f e n d a n t ' s  a s s e r t i o n  of h i s  

r i g h t ,  and p r e j u d i c e  t o  t h e  defendant . "  Barker ,  407 U.S. a t  

530, 92 S.Ct. a t  2192, 33 L Ed 2d 117. W e  w i l l  d i s c u s s  each 

of  t h e s e  f a c t o r s  i n  t u r n  a s  we examine d e f e n d a n t ' s  c la im i n  

t h e  i n s t a n t  case .  S t a t e  v .  Sanders (1973) ,  163 Mont. 209, 

Length - of de l ay .  The Supreme Court  addressed t h e  d e l a y  

f a c t o r  as fo l lows:  

"The l e n g t h  of  t h e  d e l a y  i s  t o  some e x t e n t  a  t r i g -  
g e r i n g  mechanism. U n t i l  t h e r e  i s  some d e l a y  which 
i s  presumptively  p r e j u d i c i a l ,  t h e r e  i s  no n e c e s s i t y  
f o r  i n q u i r y  i n t o  t h e  o t h e r  f a c t o r s  t h a t  go i n t o  t h e  
balance.  Never the less ,  because of t h e  imprec i s ion  
of  t h e  r i g h t  t o  speedy.  t r i a l ,  - t h e  l e n g t h  of d e l a y  
t h a t  w i l l  provoke such an i n q u i r y  i s  n e c e s s a r i l  -- -- 
dependent upon t h e  p e c u l i a r  c i r c u m ~ a n c e s  -- of t h z  
ca se .  To t a k e  b u t  one example, t h e  d e l a y  t h a t  can  ---- -- 
be  t o l e r a t e d  f o r  a n  o r d i n a r y  street  crime i s  con- - -- -- 
s i d e r a b l y  --- less than  f o r  a  s e r i o u s ,  complex consp i r -  
acy charge." Barker ,  407 U.S. a t  530-31, 92 S.Ct. 
a t  2192, 33 L Ed 2d a t  117. ( ~ m p h a s i s  s u p p l i e d . )  

There i s  no q u e s t i o n  t h a t  t h i s  c a s e  i s  a  complex one.  

Defendant noted i n  h i s  b r i e f  t h a t  t h e  " c a s e  c o n s i s t s  of a  

t r a n s c r i p t  of 4,316 pages . . . and f i v e  f u l l  volumes of 

c o u r t  f i l e s .  There w e r e  hundreds of e x h i b i t s  o f f e r e d  and 

admi t ted  a t  t r i a l . "  I n  a d d i t i o n  t o  t h a t ,  w e  no t e  t h a t  t h e  

b r i e f s  submit ted t o  t h i s  Court  on appea l  add res s ing  twenty- 

one i s s u e s  p re sen ted  f o r  review a r e  over  300 pages i n  l e n g t h .  



Thus, t h e  d e l a y  h e r e  t h a t  can  be  t o l e r a t e d  i s  cons ide rab ly  

more t han  f o r  a n  o r d i n a r y  s t reet  crime. 

Even s o ,  t h e  d e l a y  i n  t h i s  case i s  ex t remely  long.  W e  

n o t e ,  i n  p a r t i c u l a r ,  t h a t  t h e  205 days  exhausted by t h e  

S t a t e ' s  appea l  of  t h e  change of venue o r d e r  must be  charged 

a g a i n s t  t h e  S t a t e .  S e c t i o n  95-2407, R.C.M. 1947, now sec- 

t i o n  46-20-205 MCA. The re fo re ,  w e  f i n d  t h a t  t h e  517 days  

between t h e  i n i t i a l  f i l i n g  of  an  In fo rma t ion  i n  t h i s  c a s e  

and d e f e n d a n t ' s  motion t o  d i s m i s s  f o r  l a c k  of  speedy t r i a l  

i s  of s u f f i c i e n t  l e n g t h  under t h e  c i rcumstances  of t h i s  case 

t o  t r i g g e r  t h e  i n q u i r y  i n t o  t h e  o t h e r  f a c t o r s  enumerated i n  

Barker  and a s  adopted p r e v i o u s l y  by t h i s  Cour t .  

Reason -- f o r  t h e  d e l a y .  Addressing t h i s  f a c t o r ,  t h e  

Supreme Cour t  s t a t e d :  

"Here, t o o ,  d i f f e r e n t  we igh ts  shou ld  be  a s s igned  
t o  d i f f e r e n t  r ea sons .  A d e l i b e r a t e  a t t e m p t  t o  
d e l a y  t h e  t r i a l  i n  o r d e r  t o  hamper t h e  d e f e n s e  
shou ld  be  weighed h e a v i l y  a g a i n s t  t h e  government. 
A more n e u t r a l  r eason  such a s  neg l i gence  o r  over-  
crowded c o u r t s  should  be  weighed less h e a v i l y  b u t  
n e v e r t h e l e s s  shou ld  b e  cons idered  s i n c e  t h e  u l t i -  
mate r e s p o n s i b i l i t y  f o r  such c i rcumstances  must 
res t  w i t h  t h e  government r a t h e r  t h a n  w i t h  t h e  de- 
f e n d a n t .  F i n a l l y ,  a  v a l i d  r ea son ,  such  a s  a  m i s s -  
i n g  w i t n e s s ,  shou ld  s e r v e  t o  j u s t i f y  a p p r o p r i a t e  
de l ay . "  Barker ,  407 U . S .  a t  531, 92 S.Ct. a t  2192, 
33 L Ed 2d a t  117. 

The S t a t e ,  i n  t h e  i n s t a n t  c a s e ,  a rgues  t h a t  i n  l i g h t  of t h e  

complexi ty  of  t h e  c a s e ,  m a t t e r s  proceeded i n  an  o r d e r l y  

f a s h i o n .  I t  demons t ra tes  one d e l a y  of 54 days  when defen-  

d a n t ' s  de f ense  mot ions  were overdue.  Viewing t h e  r e c o r d  a s  

a whole, t h e  m o s t  s e r i o u s  d e l a y  on t h e  p a r t  of  t h e  p rose -  

c u t i o n  appears  t o  be  t h e  205 days  t aken  up by t h e  S t a t e ' s  

appea l  of t h e  October 15 ,  1974, change of venue o r d e r .  

There i s  no showing o r  any a t t e m p t  t o  show i n  t h e  r e c o r d  

t h a t  t h i s  d e l a y  was i n  any way a  " d e l i b e r a t e  a t t e m p t  t o  

d e l a y  t h e  t r i a l  i n  o r d e r  t o  hamper t h e  de fense . "  I t  appea r s  



thatrthis.delay may have been the result of some negligence 

on the part of the State, but crowded calendars and courts 

were also involved and accordingly, the time should "be 

weighed less heavily but nevertheless considered." 

Defendant relies heavily on a Federal ~istrict Court 

decision in a related case, In the Matter of Carden (1978), 

CY-77-61-H, decided May 12, 1978. Defendant asserts that 

the most significant element of that Court's decision to 

dismiss for lack of speedy trial was the reason for the 

delay, specifically the length of the Carden Information. 

The State addresses the length of the charging document 

and any delay occasioned by it in the following terms: 

"The dismissal of the first information and the 
filing of the second information constituted no 
delay; three individuals were dropped, which did 
not prejudice the defendant, and six individuals 
were added, but the basic motions of the defen- 
dant against either information remained the 
same. The six new individuals had to be added, 
or the defendant would be prejudiced with another 
suit. The counts were doubled, but that was be- 
cause of the confusion under the old larceny 
statutes, and it was a matter of pleading the 
same counts in the alternative, with the same 
individuals involved." 

Another factor considered negligent in Carden which is 

not present in the instant case was delay attributable to 

the State by its untimely disqualification of Judge Allen 

and the subsequent appeal. The Federal Court held that "the 

decision to disqualify Judge Allen was reached in order to 

gain a tactical advantage over the defendants." See also 

Fitzpatrick v. Crist (1974), 165 Mont. 382, 528 P.2d 1322, 

involving a four-month delay in appointment of counsel. 

The wisdom of the Supreme Court's instruction that each 

case be considered on an "ad hoc" basis becomes apparent at 

this point. The Court was undoubtedly strongly influenced 

by the disqualification of Judge Allen after seven months 



and he ld  it was d e l i b e r a t e  t o  g a i n  advantage.  We have no 

such a l l e g a t i o n  h e r e ,  n o t  even w i l l f u l  neg l igence ,  and a  

c l e a r l y  d i s t i n g u i s h a b l e  f a c t u a l  s i t u a t i o n .  

Asse r t i on  of t h e  r i g h t .  I n  d i s c u s s i n g  t h e  t h i r d  f a c t o r  -- 
i n  t h e  Barker ba l anc ing  tes t ,  t h e  Supreme Court  s t a t e d :  

"Whether and how a  defendant  a s s e r t s  h i s  r i g h t  
i s  c l o s e l y  r e l a t e d  t o  t h e  o t h e r  f a c t o r s  we have 
mentioned. The s t r e n g t h  of h i s  e f f o r t s  w i l l  be 
a f f e c t e d  by t h e  l e n g t h  of t h e  d e l a y ,  t o  some 
e x t e n t  by t h e  reason  f o r  t h e  de l ay ,  and most 
p a r t i c u l a r l y  by t h e  pe r sona l  p r e j u d i c e ,  which 
i s  n o t  always r e a d i l y  i d e n t i f i a b l e ,  t h a t  he 
exper iences .  The more s e r i o u s  t h e  d e p r i v a t i o n ,  
t h e  more l i k e l y  a defendant  i s  t o  complain. The 
de fendan t ' s  a s s e r t i o n  of  h i s  speedy t r i a l  r i g h t ,  
t hen ,  i s  e n t i t l e d  t o  s t r o n g  e v i d e n t i a r y  weight  
i n  determining whether t h e  defendant  i s  being 
depr ived  of  t h e  r i g h t .  We emphasize t h a t  f a i l u r e  
t o  a s s e r t  t h e  r i g h t  w i l l  make it d i f f i c u l t  f o r  
a  defendant  t o  prove t h a t  he w a s  den ied  a  speedy 
t r i a l . "  Barker ,  407 U . S .  a t  531-32, 92 S.Ct.  a t  
2192-2193, 33 L Ed 2d a t  117-18. 

I n  t h e  i n s t a n t  case, defendant  moved f o r  d i s m i s s a l  f o r  l a c k  

of speedy t r i a l  p r i o r  t o  t h e  t r i a l ' s  commencement. We 

cannot  i gno re  t h e  f a c t ,  however, t h a t  a t  t h e  t i m e  defendant  

submit ted h i s  motion he had a l r eady  i n d i c a t e d  t o  Judge 

Bradford t h a t  he  in tended  t o  c a l l  more t han  120 wi tnes ses  

and t h a t  he  f e l t  t h e  t r i a l  would l a s t  two months. A t  v a r i -  

o u s  t imes over  t h e  n e x t  s e v e r a l  months defendant  a s s e r t e d  

t ime and aga in  t h a t  because of t h e  complexity of t h e  c a s e ,  

he  could n o t  p o s s i b l y  be  prepared t o  defend h imse l f .  This  

f a c t o r  weighs h e a v i l y  a g a i n s t  any p r e j u d i c e  i n  t h e  t ime 

l a p s e  between f i l i n g  and t r i a l  and g i v e s  subs tance  t o  t h e  

Barker comment t h a t  speedy t r i a l  d e n i a l  i s  n o t  p e r  -- se p r e j u -  

d i c i a l  t o  d e f e n d a n t ' s  a b i l i t y  t o  defend h imse l f .  

P re jud ice .  The p r e j u d i c e  f a c t o r  i s  analyzed as f o l -  

lows: 

"P re jud ice ,  of  cou r se ,  should be a s se s sed  i n  t h e  
l i g h t  of t h e  i n t e r e s t s  of defendants  which t h e  
speedy t r i a l  r i g h t  w a s  des igned t o  p r o t e c t .  This  



Court  has  i d e n t i f i e d  t h r e e  such i n t e r e s t s :  (i) t o  
p reven t  opp res s ive  p r e t r i a l  i n c a r c e r a t i o n ;  (ii) 
t o  minimize a n x i e t y  and concern of t h e  accused;  
and (iii) t o  l i m i t  t h e  p o s s i b i l i t y  t h a t  t h e  de- 
f e n s e  w i l l  b e  impaired.  Of t h e s e ,  t h e  most seri- 
ous  i s  t h e  l a s t ,  because t h e  i n a b i l i t y  of  a  de- 
fendant  adequa te ly  t o  p repare  h i s  c a s e  skews t h e  
f a i r n e s s  of t h e  e n t i r e  system. If wi tnes ses  d i e  
o r  d i s appea r  du r ing  a  de l ay ,  t h e  p r e j u d i c e  i s  
obvious .  There i s  a l s o  p r e j u d i c e  i f  defense  w i t -  
n e s s e s  a r e  unable  t o  r e c a l l  a c c u r a t e l y  even t s  of 
t h e  d i s t a n t  p a s t .  Loss of memory, however, i s  
n o t  always r e f l e c t e d  i n  t h e  r eco rd  because what 
has  been f o r g o t t e n  can r a r e l y  be  shown." Barker ,  
407 U.S. a t  532, 92 S.Ct. a t  2193, 33 L Ed 2d a t  
118. 

Defendant l i s ts  f i v e  ways i n  which he  f e l t  he was 

p re jud iced  by t h e  de lay :  " ( 1 )  economic hardsh ip ;  ( 2 )  d e a t h  

of  w i tnes ses ;  (3 )  p r e - t r i a l  p u b l i c i t y  of  a long d u r a t i o n ;  

( 4 )  d i f f i c u l t y  of now f i n d i n g  and in t e rv i ewing  t h e  S t a t e ' s  

w i tnes ses ;  and (5)  emotional  stress and s t r a i n .  " 

The i n s t a n t  c a s e  w a s  n o t  t h e  on ly  c a s e  defendant  w a s  

defending a t  t h i s  t i m e .  Aside from disbarment  proceedings  

b e f o r e  t h e  Commission on P r a c t i c e  and t h i s  Cour t ,  defendant  

was involved i n  t h r e e  o t h e r  c r i m i n a l  c a s e s  and one c i v i l  

c a se .  The emotional  stress and s t r a i n  and t h e  economic 

ha rdsh ip  and consumption of t i m e  w a s  t o  a  l a r g e  e x t e n t  

commingled w i t h  t h e s e  o t h e r  proceedings  and it i s  d i f f i c u l t  

t o  a s s e s s  f a u l t  by any p r e c i s e  means. Defendant contends  

t h a t  f i v e  defense  w i tnes ses  had d i e d ,  b u t  t h e r e  was no 

c r e d i b l e  evidence g iven  a s  t o  when they  d i e d ,  what t h e i r  

tes t imony would have been, o r  whether it went t o  one o r  more 

counts .  A mere s e l f - s e r v i n g  s t a t emen t  does  n o t  m e e t  t h e  

test  r equ i r ed  by Barker which demands a showing of p r e j u -  

d i c e ,  n o t  merely a  s e l f - s e r v i n g  a s s e r t i o n  t h a t  t h e r e  may 

have been some p r e j u d i c e .  

Appl ica t ion .  Continuing from Barker:  

" W e  r egard  none of t h e  f o u r  f a c t o r s  i d e n t i f i e d  
above as e i t h e r  a necessary  o r  s u f f i c i e n t  condi-  
t i o n  t o  t h e  f i n d i n g  of a  d e p r i v a t i o n  of t h e  r i g h t  



of  speedy t r i a l .  Ra ther ,  t hey  a r e  r e l a t e d  f ac -  
t o r s  and must b e  cons idered  t o g e t h e r  w i t h  such 
o t h e r  c i rcumstances  a s  may be  r e l e v a n t .  I n  sum, 
t h e s e  f a c t o r s  have no t a l i s m a n i c  q u a l i t i e s ;  c o u r t s  
must s t i l l  engage i n  a d i f f i c u l t  and s e n s i t i v e  
ba l anc ing  p roces s . "  Barker ,  407 U.S. a t  533, 92 
S.Ct.  a t  2193, 33 L Ed 2d a t  118. 

The Cour t ,  i n  app ly ing  t h e  t es t  t o  t h e  f i ve -yea r  d e l a y  i n  

Barker  found c e r t a i n  d e f i c i e n c i e s  p r e s e n t  b u t  went on t o  

say:  

"Two coun te rba l anc ing  f a c t o r s ,  however, outweigh 
t h e s e  d e f i c i e n c i e s .  The f i r s t  i s  t h a t  p r e j u d i c e  
w a s  minimal. 

"More impor t an t  t han  t h e  absence of s e r i o u s  p r e j -  
ud i ce ,  i s  t h e  f a c t  t h a t  Barker d i d  n o t  want a 
speedy t r i a l . "  Barker ,  407 U.S. a t  534, 9 2  S.Ct.  
a t  2194, 33 L Ed 2d a t  119. 

". . . b a r r i n g  e x t r a o r d i n a r y  c i r cums tances ,  w e  
would b e  r e l u c t a n t  indeed  t o  r u l e  t h a t  a  de f endan t  
was den ied  t h i s  c o n s t i t u t i o n a l  r i g h t  on a r e c o r d  
t h a t  s t r o n g l y  i n d i c a t e s ,  a s  does  t h i s  one ,  t h a t  
t h e  de fendan t  d i d  n o t  want a  speedy t r i a l . "  
Barker ,  407 U.S. a t  536, 92 S.Ct. a t  2195, 33 L 
Ed 2d a t  120.  

I n  t h i s  c a s e ,  a s  i n  Barker ,  we canno t  f i n d  a showing of 

s u f f i c i e n t  a c t u a l  p r e j u d i c e  t o  invoke t h e  ex t remely  h a r s h  

remedy of  d i s m i s s a l  of t h e  cause .  I n  a d d i t i o n ,  t h e  r e c o r d  

r e f l e c t s  t h a t  t h e  speedy t r i a l  o b j e c t i o n s  were a g a i n  com- 

mingled w i t h  de fendan t  p e r i o d i c a l l y  c l a iming  he  cou ld  n o t  be  

ready  f o r  t r i a l  up t o  t h e  day t h e  t r i a l  commenced, i n d i -  

c a t i n g ,  o f  cou r se ,  a  need f o r  a d d i t i o n a l  t i m e .  With t h e  

r e c o g n i t i o n  t h a t  t h e  de fendan t  h a s  t h e  r i g h t  t o  submit  

numerous and complex p rocedu ra l  mot ions  p r i o r  t o  t r i a l ,  t h e  

r e s u l t i n g  d e l a y s  canno t  now be  charged e x c l u s i v e l y  t o  t h e  

S t a t e .  Much of t h e  complexi ty  and d e l a y  of t h i s  c a s e  i s  t h e  

r e s u l t  of d e f e n d a n t ' s  d e f e n s e  and h e  canno t  now u s e  t h e  

d e l a y  t h a t  r e s u l t e d  t o  h i s  advantage w i t h  r e s p e c t  t o  t h e  

speedy t r i a l  w i t h o u t  a n  a c t u a l  showing of p r e j u d i c e .  W e  

c anno t  f i n d  i n  t h i s  r e c o r d  a genuine  d e s i r e  f o r  a  speedy 



t r i a l ,  which makes any p r e j u d i c e  minimal.  A s  a  r e s u l t ,  

p r e j u d i c e  w a s  a s s e r t e d  b u t  never  demonst ra ted  and t h e r e  a r e  

no o t h e r  e x t r a o r d i n a r y  c i r cums t ances  t o  compel t h i s  Cou r t  

t o  r u l e  t h a t  de f endan t  w a s  den i ed  h i s  c o n s t i t u t i o n a l  r i g h t  

t o  a  speedy t r i a l .  

EFFECTIVE ASSISTANCE - OF COUNSEL 

I n  h i s  b r i e f  t o  t h i s  Cour t ,  d e f endan t  s t a t e s  t h a t  t h e  

". . . i s s u e  r a i s e d  h e r e  i s  n o t  t h a t  t h e  t r i a l  counse l  were 

incompeten t  due t o  t h e i r  l a c k  of  s k i l l s  o r  a c t i o n s  a t  t r i a l ,  

b u t  t h a t  t h e y  w e r e  r endered  impoten t  and i n e f f e c t i v e  by t h e  

S t a t e ' s  d e n i a l  t o  them of  adequa te  funds  t o  p r e p a r e  t h e  

d e f e n s e  up u n t i l  a p o i n t  a t  which t h e y  had i nadequa t e  t i m e  

t o  p r e p a r e .  I' 

De f endan t ' s  argument i s  d i v i d e d  i n t o  t h r e e  p a r t s .  

F i r s t ,  h e  c l a ims  t h e r e  was a  " c h i l l i n g  e f f e c t "  c r e a t e d  by 

t h e  D i s t r i c t  C o u r t ' s  f a i l u r e  t o  p r o v i d e  funds  - i n  advance f o r  

appo in t ed  d e f e n s e  counse l .  Second, he  a r g u e s  t h a t  by t h e  

t i m e  funds  became a v a i l a b l e ,  any d e l a y s  having been t h e  

r e s u l t  of  t h e  S t a t e ' s  r e s i s t a n c e  t o  c e r t a i n  mot ions ,  t h e r e  

was i nadequa t e  t i m e  i n  which t o  p r e p a r e  a  d e f e n s e .  Thus t h e  

S t a t e  had a l l e g e d l y  p u t  t h e  d e f e n s e  i n  t h e  awkward p o s i t i o n  

o f  e i t h e r  having t o  go t o  t r i a l  unprepared ,  o r ,  having t o  

move f o r  a con t inuance ,  s a c r i f i c i n g  t h e i r  speedy t r i a l  

c l a im .  Th i rd ,  de f endan t  complains  t h a t  t h e  Di s t r i c t  Cou r t  

f a i l e d  t o  p rov ide  him w i t h  an  i n v e s t i g a t o r  t o  m e e t  t h e  

e f f e c t  of t h e  manpower employed by t h e  A t to rney  Genera l  i n  

t h e  p r o s e c u t i o n  of  t h i s  case. Defendant  does  n o t  a rgue  t h a t  

t h e  S t a t e  must supp ly  a n  i n v e s t i g a t o r  i n  a l l  cases b u t  t h a t  

it shou ld  have i n  t h i s  case because  of t h e  complexi ty  of 

t h e  case and t h e  number o f  w i t n e s s e s  l i s t e d  on t h e  S t a t e ' s  

I n fo rma t ion .  



� here was never any q u e s t i o n  t h a t  d e f e n d a n t ' s  appoin ted  

counse l  would be  compensated; t h e  problem a r o s e  w i t h  r e s p e c t  

t o  whether they w e r e  e n t i t l e d  t o  be  compensated i n  advance. 

The r eco rd  does n o t  i n d i c a t e  t h a t  defendant  ever  r eques t ed  a  

cont inuance because of t h e  claimed problem of p r e p a r a t i o n  

and hence he  i s  i n  a  poor p o s i t i o n  t o  a l l e g e  p r e j u d i c e .  

F i n a l l y ,  t h e  appointment of - two counse l  f o r  defendant  ob- 

v i a t e d  any need f o r  an  i n v e s t i g a t o r  f o r  t h e  g e n e r a l  prepara-  

t i o n  f o r  t r i a l  and i n  a d d i t i o n  t h e  c o u r t  d i d  a u t h o r i z e  t h e  

h i r i n g  of an i n v e s t i g a t o r  i n  Alaska who worked f o r  t h e  

defense .  

Defendant ' s  r e t a i n e d  counsel  moved t o  withdraw from t h e  

c a s e  i n  November 1975. The D i s t r i c t  Court  subsequent ly  ap- 

po in t ed  counse l  f o r  defendant  i n  January 1976. The f i r s t  

real  problem wi th  appointment of counse l  a r o s e  on March 31, 

1976, when t h e  S t a t e  moved t o  set a s i d e  t h e  D i s t r i c t  C o u r t ' s  

March 23 o r d e r  f o r  i n t e r i m  payment of counse l  i n  t h e  amount 

of  $gr068.74. The S t a t e  argued t h a t  t h e  payment w a s  exces- 

s i v e  and t h a t  t h e  county,  as opposed t o  t h e  S t a t e ,  was 

l i a b l e  f o r  payment of  de fense  counsel .  The ma t t e r  w a s  

appealed by t h e  S t a t e  t o  t h i s  Cour t ,  App l i ca t ion  of Barron 

(1976) ,  170 Mont. 218, 552 P.2d 70 .  Th is  Court  a f f i rmed t h e  

Dis t r ic t  C o u r t ' s  r u l i n g  and remanded t h e  case f o r  an e v i -  

d e n t i a r y  hear ing  t o  determine t h e  amount of money due ap- 

po in ted  counsel .  The d e c i s i o n  was i s s u e d  J u l y  9 ,  1976. A 

hear ing  w a s  he ld  on August 25 which r e s u l t e d  i n  t h e  D i s t r i c t  

C o u r t ' s  o rdered  payment of  $5000 and $9,760.43 t o  de fense  

counse l  f o r  t h e i r  f e e s  and expenses.  By September 1 5 ,  

d e f e n d a n t ' s  counsel  had s t i l l  n o t  r ece ived  t h e i r  money and 

moved t h e  Distr ict  Court  on t h a t  day t o  permi t  t h e i r  with- 

drawal a s  counsel  and t o  d i smis s  t h e  a c t i o n  on t h e  ground of 



misconduct on t h e  p a r t  of t h e  At torney General .  The motion 

t o  pe rmi t  t h e i r  withdrawal was based on d i s c i p l i n a r y  r u l e  

DR2-110 (b) ( 2 )  addres s ing  mandatory withdrawal when an a t t o r -  

ney cannot  con t inue  h i s  employment w i thou t  v i o l a t i n g  ano the r  

d i s c i p l i n a r y  r u l e ,  i n  t h i s  c a s e  DR6-101: 

" F a i l u r e  t o  ac t  competently: 
(A)  A lawyer s h a l l  no t :  
( 2 )  Handle a l e g a l  matter w i thou t  p r e p a r a t i o n  

adequate  t o  t h e  c i rcumstances  . " 
The motion was submit ted 21 days  p r i o r  t o  t h e  day scheduled 

f o r  t r i a l ,  and de fense  counse l  r ece ived  t h e i r  funds  t h e  

fo l lowing  day. 

The problem w i t h  d e f e n d a n t ' s  argument concerning t h i s  

i s s u e  i s  t h a t  h e  has  made no showing t h a t  t h e  a l l e g e d  l a c k  

of p r e p a r a t i o n  on t h e  p a r t  of  h i s  appointed counsel  p re ju -  

d i ced  him i n  any way. I n  f a c t ,  defendant  a s k s  us  t o  presume 

h i s  counse l  were i n e f f e c t i v e  because they  were n o t  compen- 

s a t e d  f a r  i n  advance. Defendant does  n o t  r e v e a l  what h i s  

counse l  had been a b l e  t o  accomplish du r ing  t h e  t ime they  had 

been on h i s  case .  W e  can on ly  s p e c u l a t e  a s  t o  whether any 

p r e j u d i c e  r e s u l t e d  due t o  a l l e g e d  l ack  of  p r e p a r a t i o n  on t h e  

p a r t  of d e f e n d a n t ' s  counsel .  Again, w i thou t  a  motion f o r  

con t inuance  on t h e s e  grounds and wi thout  any showing of 

a c t u a l  p r e j u d i c e ,  w e  cannot  presume t h a t  counse l  w e r e  t h e r e -  

by rendered  i n e f f e c t i v e .  

PUBLICITY AND -- FAIR TRIAL 

Sta tewide  p u b l i c i t y ,  e s p e c i a l l y  concen t r a t ed  i n  Grea t  

F a l l s ,  accompanied t h e  p rosecu t ion  of t h i s  c a s e  a t  each  

s t a g e .  On J u l y  29, 1975, defendant  moved t h e  D i s t r i c t  Court  

t o  d i smis s  t h e  charges  o r ,  i n  t h e  a l t e r n a t i v e ,  con t inue  t h e  

d a t e  f o r  t r i a l  due t o  e x t e n s i v e  p r e t r i a l  p u b l i c i t y .  The 



c o u r t - d e n i e d  t h e  motion.  Defendant a g a i n  moved f o r  d i s -  

m i s s a l  on December 29, 1975. The c o u r t  den ied  t h i s  motion 

a s  w e l l .  

~ e f e n d a n t  a g a i n  r a i s e d  t h e  i s s u e  of  p r e t r i a l  p u b l i c i t y  

a f t e r  t h e  swearing o f  t h e  j u ry  a t  h i s  t r i a l  on October 18 ,  

1976. By t h a t  t i m e  de f endan t  had become t h e  o b j e c t  of  heavy 

s t a t e w i d e  p u b l i c i t y  because  of  a  t r i a l  i n  which he had been 

charged w i t h  and a c q u i t t e d  of s o l i c i t i n g  pe r sons  t o  a s s a s -  

s i n a t e  t h e  At to rney  General .  Also ,  a s t a t e w i d e  g e n e r a l  

e l e c t i o n  w a s  imminent i n  w h i c h , t h e  At to rney  General  was a  

g u b e r n a t o r i a l  c a n d i d a t e .  

The p u b l i c i t y  con t inued  du r ing  t h e  t r i a l  of t h e  case. 

I t  cu lmina ted  i n  t h e  door-to-door d i s t r i b u t i o n  o f  a p o l i -  

t i c a l  n e w s l e t t e r  e n t i t l e d  t h e  "Montana Gaze t t e "  i n  which 

d e f e n d a n t ' s  name was mentioned. On October 2 7 ,  1976, defen-  

d a n t  f i l e d  a  motion f o r  a  m i s t r i a l  because  of t h e  p u b l i c i t y .  

Defendant  a r g u e s  t h a t  w e  shou ld  presume, under t h e  

f a c t s  o f  t h i s  c a s e ,  t h a t  t h e  m i d - t r i a l  p u b l i c i t y  reached  t h e  

nonsequestered j u ry .  H e  goes  on t o  a rgue  t h a t  t h e  t r i a l  

c o u r t  shou ld  have examined t h e  j u ry  concern ing  (1) t h e i r  

c o n t a c t  w i t h  t h e  m a t e r i a l  and ( 2 )  i t s  p r e j u d i c i a l  e f f e c t  

upon them. Throughout h i s  argument, i t  i s  t h e  A t to rney  

G e n e r a l ' s  p a r t i c i p a t i o n  i n  t h e  p u b l i c i t y  t h a t  de f endan t  

o b j e c t s  t o  most s t r o n g l y .  

Again, w e  have a sword t h a t  c u t s  b o t h  ways. The r e c o r d  

i s  clear and ev idence  s u b s t a n t i a l  r e g a r d i n g  d e f e n d a n t ' s  own 

a t t e m p t  t o  u s e  t h e  media t o  h i s  advan tage  a s  w e l l  a s  h i s  

f a i l u r e  t o  move f o r  change o f  venue on t h e  b a s i s  of t h e  

p u b l i c i t y .  For example, on October 2 7 ,  1976, de f endan t  

moved t o  hold  p r o s e c u t o r  G i l b e r t  i n  contempt p a r t i a l l y  on 

t h e  grounds  t h a t  t h e  p rosecu t ion  had been s een  t a l k i n g  t o  



r e p o r t e r s .  Co inc iden ta l ly ,  t h e  Great F a l l s  Tribune had 

p r e d i c t e d  t h i s  a c t i o n  and s t a t e d  t h a t  defendant  had con- 

t a c t e d  t h e  r e p o r t e r .  The t h e a t r i c s  r e f l e c t e d  i n  t h e  r eco rd  

by defendant  i s  n o t  i n d i c a t i v e  of conduct  t end ing  t o  show 

genuine concern over  t h e  amount of p r e t r i a l  and t r i a l  pub- 

l i c i t y  and when r e p o r t e d  cannot  be  condemned. A d d i t i o n a l l y ,  

t h e  motion was n o t  accompanied by an a f f i d a v i t  l e av ing  t h e  

c o u r t ,  aga in ,  no f a c t s  upon which it  could ac t .  The c o u r t  

d i d  s t a t e  t h a t :  "The c o u r t  has  observed and read  t h e  pub l i -  

c a t i o n ,  a t  l e a s t  i n  t h e  Grea t  F a l l s  Tr ibune,  and they  have 

seemed s t r a i g h t f o r w a r d  r e p o r t i n g ,  no th ing  else. And how 

t h a t  i s  eve r  going t o  be  p r e j u d i c i a l  i s  beyond me." 

Beyond t h a t ,  d e f e n d a n t ' s  argument t h a t  t h e  t r i a l  c o u r t  

should have conducted a  p o l l  of t h e  ju ry  t o  determine whe- 

t h e r  t h e  members had seen a  copy of  t h e  "Montana Gaze t te"  i s  

n o t  p r o p e r l y  b e f o r e  t h i s  Court  inasmuch a s  defendant  made no - 

motion f o r  t h e  p o l l  i n  t h e  t r i a l  c o u r t  and raises t h e  i s s u e  

f o r  t h e  f i r s t  t i m e  i n  t h i s  Court .  

S e c t i o n  95-1710, R.C.M. 1947, now s e c t i o n  46-13-203 

MCA, sets o u t  t h e  procedure  t o  o b t a i n  r e l i e f  i n  a proper  

c a s e  of untoward p u b l i c i t y :  

" ( a )  The defendant  o r  t h e  p rosecu t ion  may move 
f o r  a  change of p l a c e  of t r i a l  on t h e  ground t h a t  
t h e r e  e x i s t s  i n  t h e  county i n  which t h e  charge i s  
pending such p r e j u d i c e  t h a t  a f a i r  t r i a l  cannot  
be  had i n  such county.  The motion s h a l l  be made 
a t  least  f i f t e e n  (15) days  p r i o r  t o  t r i a l ,  u n l e s s ,  
f o r  good cause  shown, i t  may be  made t h e r e a f t e r .  

"(b) The motion s h a l l  be i n  w r i t i n g  and supported 
by a f f i d a v i t  which s h a l l  s t a t e  f a c t s  showing t h e  
n a t u r e  of t h e  p r e j u d i c e  a l l e g e d .  The defendant  
o r  t h e  s t a t e  may f i l e  c o u n t e r a f f i d a v i t s .  The 
c o u r t  s h a l l  conduct  a hear ing  and determine t h e  
m e r i t s  of t h e  motion. 

" ( c )  I f  t h e  c o u r t  determines  t h a t  t h e r e  e x i s t s  
i n  t h e  county where t h e  p rosecu t ion  i s  pending 
such p r e j u d i c e  t h a t  a f a i r  t r i a l  cannot  be had 
i t  s h a l l  t r a n s f e r  t h e  cause  t o  any o t h e r  c o u r t  
of  competent j u r i s d i c t i o n  i n  any county where a 
f a i r  t r i a l  may be had." 



Unlike t h e  c a s e s  c i t e d  by defendant ,  t h i s  c a s e  d i d  n o t  spawn 

e d i t o r i a l s  c ry ing  f o r  d e f e n d a n t ' s  conv ic t ion .  Ra ther ,  

defendant  has  simply provided t h i s  Court  w i th  h i s  s t a t emen t  

of i n f e r e n c e s  and conc lus ions  and t h e s e  are n o t  enough. See 

S t a t e  v .  Davis (1921) ,  60 Mont. 426, 431, 199 P. 421, 4 2 2 .  

I n  S t a t e  v. Lewis (1976) ,  169 Mont. 290, 297, 546 P.2d 518, 

522, w e  quoted w i t h  approva l  t h e  fo l lowing  e x c e r p t  from 

I r v i n  v .  Dowd (1961) ,  366 U.S. 717, 722, 81  S.Ct. 1639, 

1642, 6  L Ed 2d 751, 756. I t  seems e s p e c i a l l y  a p p r o p r i a t e  

i n  t h e  i n s t a n t  case:  

" I t  i s  n o t  r e q u i r e d ,  however, t h a t  t h e  j u r o r s  be  
t o t a l l y  i g n o r a n t  of t h e  f a c t s  and i s s u e s  involved.  
I n  t h e s e  days  of s w i f t ,  widespread and d i v e r s e  
methods of communication, an impor tan t  c a s e  can 
be expected t o  a rouse  t h e  i n t e r e s t  of  t h e  p u b l i c  
i n  t h e  v i c i n i t y ,  and s c a r c e l y  any of t hose  b e s t  
q u a l i f i e d  t o  s e r v e  a s  j u r o r s  w i l l  n o t  have formed 
some impress ion o r  op in ion  as t o  t h e  m e r i t s  of 
t h e  case .  This  i s  p a r t i c u l a r l y  t r u e  i n  c r i m i n a l  
ca ses .  To hold t h a t  t h e  mere e x i s t e n c e  of any 
preconceived no t ion  as t o  t h e  g u i l t  o r  innocence 
of  an  accused,  w i thou t  more, i s  s u f f i c i e n t  t o  
r e b u t  t h e  presumption of a p r o s p e c t i v e  j u r o r ' s  
i m p a r t i a l i t y  would be  t o  e s t a b l i s h  an imposs ib le  
s tandard .  It  i s  s u f f i c i e n t  i f  t h e  j u r o r  can l a y  
a s i d e  h i s  impress ion o r  op in ion  and render  a ver -  
d i c t  based on t h e  evidence p re sen ted  i n  cou r t . "  

A s  set  f o r t h  above, defendant  has  f a i l e d  t o  m e e t  h i s  

burden of showing t h e  n a t u r e  of t h e  p u b l i c i t y ,  t h e  e f f e c t  of 

t h e  p u b l i c i t y ,  and t h e  n e c e s s i t y  of such a d r a s t i c  remedy. 

H e  has  a l s o  f a i l e d  t o  m e e t  t h e  p rocedura l  requirements  of 

moving f o r  a  change of venue and submi t t i ng  an a f f i d a v i t  

con ta in ing  s p e c i f i c  a l l e g a t i o n s  a s  t o  t h e  p r e j u d i c i a l  n a t u r e  

of t h e  p u b l i c i t y .  

PROBABLE CAUSE FOR FILING INFORMATION 

On September 16 ,  1974, t h e  S t a t e  f i l e d  an a f f i d a v i t  i n  

suppor t  of a motion f o r  l e a v e  t o  f i l e  an Informat ion a g a i n s t  



defendant .  The a f f i d a v i t  l i s t e d  t h e  a l l e g e d  v i c t i m s  i n  

a l p h a b e t i c a l  o r d e r .  Defendant sets f o r t h  t h e  charges  i n  h i s  

summary i n  t h r e e  b a s i c  c a t e g o r i e s .  The S t a t e  combines 

d e f e n d a n t ' s  f i r s t  two c a t e g o r i e s ,  a rgu ing  t h a t  t h e  e x i s t e n c e  

o r  nonexis tence  of an  account ing i n  each c a s e  i s  of l i t t l e  

o r  no r e l evance  i n  d i s c u s s i o n  probable  cause .  

" ( 1 )  A s e t t l e m e n t  was made by t h e  compensation 
i n s u r o r ,  t h e  s e t t l e m e n t  check w a s  depos i t ed  i n t o  
a  bank account ,  some t ime t h e r e a f t e r ,  ranging 
from days t o  y e a r s ,  t h e  a l l e g e d  v i c t i m  r ece ived  
a  check f o r  t h e i r  p o r t i o n  of  t h e  s e t t l e m e n t  b u t  
r ece ived  no account ing from M r .  B re t z  a s  t o  t h e  
amount and d i s p o s i t i o n  of t h e  t o t a l  s e t t l e m e n t .  
(This  f a c t  s i t u a t i o n  i s  a p p l i c a b l e  t o  t h e  f o l -  
lowing a l l e g e d  victims--Aker, Baran, DuBois, 
Ea r ly ,  H i l l ,  Sp r inge r ,  S t roop  and Weisgerber.)  

" (2 )  A s e t t l e m e n t  w a s  made by t h e  compensation 
i n s u r o r ,  t h e  s e t t l e m e n t  check was depos i t ed  i n t o  
a  bank account,  some t ime t h e r e a f t e r ,  ranging up 
t o  a  few y e a r s ,  t h e  a l l e g e d  v i c t i m  r ece ived  a 
check f o r  t h e i r  p o r t i o n  of t h e  s e t t l e m e n t  a long  
w i t h  an account ing from Bre t z  a s  t o  t h e  amount 
and d i s p o s i t i o n  of  t h e  t o t a l  s e t t l e m e n t .  (This  
f a c t  s i t u a t i o n  i s  a p p l i c a b l e  t o  t h e  fo l lowing  
a l l e g e d  v i c t ims - -Cur t i s s f  Gaines,  G i l b e r t ,  Gus- 
zregan,  Ha l l ,  Lava l ley ,  McMaster, Poh jo l a ,  Swims 
Under and Wesland.) 

" ( 3 )  A s e t t l e m e n t  w a s  made by t h e  compensation 
i n s u r o r ,  t h e  s e t t l e m e n t  check was depos i t ed  i n t o  
a bank account  and t h e  a l l e g e d  v i c t i m  was never 
con tac t ed  by M r .  B re t z  and, t o  t h e  d a t e  of t h e  
a f f i d a v i t ,  had n o t  r ece ived  any p o r t i o n  of t h e  
s e t t l e m e n t .  (This  f a c t  s i t u a t i o n  i s  a p p l i c a b l e  
t o  t h e  fo l lowing  a l l e g e d  vict ims--Barry,  F i s c h e r ,  
Gardipee,  Morr is  and T a n n e h i l l . ) "  

I n  h i s  p r e t r i a l  motion f i l e d  J u l y  29, 1975, defendant  

moved t o  quash t h e  Informat ion on t h e  grounds t h a t  (1) t h e r e  

was an abuse of p robable  cause  set  f o r t h  i n  t h e  a f f i d a v i t  to  

j u s t i f y  f i l i n g  of t h e  Informat ion;  and (2 )  no crime o r  

c r i m e s  w e r e  s t a t e d  i n  t h e  f a c t s  a l l e g e d  i n  t h e  a f f i d a v i t .  

Defendant aga in  r a i s e d  t h i s  i s s u e  on December 29, 1975, i n  

ano the r  p r e t r i a l  motion. 

Defendant a rgues  t h a t  t h e  f a c t  l ack ing  i n  t h e  a f f i d a v i t  

i s  t h e  showing of  i n t e n t  r e q u i s i t e  t o  prove l a r ceny .  H e  



then  a rgues  t h a t  t h e  D i s t r i c t  Court  e r r e d  i n  a l lowing  t h e  

S t a t e  t o  f i l e  t h e  Informat ion  where t h e  suppor t ing  a f f i d a v i t  

f a i l e d  t o  e s t a b l i s h  probable  cause .  

The b a s i c  crime w i t h  which defendant  was charged and 

upon which he  w a s  t r i e d  w a s  l a r ceny  by b a i l e e  a s  s e t  f o r t h  

i n  s e c t i o n  94-2701, R.C.M. 1947: 

"Every person who, w i t h  t h e  i n t e n t  t o  dep r ive  o r  
def raud  t h e  t r u e  owner of h i s  p rope r ty ,  o r  of t h e  
u s e  and b e n e f i t  t h e r e o f ,  o r  t o  a p p r o p r i a t e  t h e  
same t o  t h e  u s e  of  t h e  t a k e r ,  o r  of any o t h e r  per-  
son e i t h e r - -  

"2.  Having i n  h i s  possess ion ,  custody o r  c o n t r o l ,  
a s  a  b a i l e e ,  s e r v a n t ,  a t t o r n e y ,  a g e n t ,  c l e r k ,  
t r u s t e e ,  o r  o f f i c e r  of any person ,  a s s o c i a t i o n ,  
o r  co rpo ra t ion ,  o r  a s  a  p u b l i c  o f f i c e r ,  o r  a s  a 
person  au tho r i zed  by agreement o r  by competent 
a u t h o r i t y  t o  ho ld ,  o r  t a k e  such posses s ion ,  cus- 
tody,  o r  c o n t r o l ,  any money, p rope r ty ,  evidence 
of  deb t ,  o r  c o n t r a c t ,  a r t i c l e  of va lue  of  any 
n a t u r e ,  o r  t h i n g  i n  a c t i o n  o r  posses s ion ,  appro- 
p r i a t e s  t h e  same t o  h i s  own use ,  o r  t h a t  of any 
o t h e r  person o t h e r  t han  t h e  t r u e  owner, o r  person 
e n t i t l e d  t o  t h e  b e n e f i t  t h e r e o f ,  s t e a l s  such prop- 
e r t y  and i s  g u i l t y  of l a r ceny . "  

Sec t ion  95-1301, R.C.M. 1947, now s e c t i o n  46-11-201 MCA, 

p rov ides  i n  p e r t i n e n t  p a r t :  

" ( a )  The county a t t o r n e y  may apply  d i r e c t l y  t o  
t h e  d i s t r i c t  c o u r t  f o r  permiss ion t o  f i l e  an in -  
format ion a g a i n s t  a  named defendant .  The a p p l i -  
c a t i o n  must be  by a f f i d a v i t  supported by such 
evidence as t h e  judge may r e q u i r e .  I f  it appears  
t h a t  t h e r e  i s  probable  cause  to  b e l i e v e  t h a t  an 
o f f e n s e  has  been committed by t h e  defendant  t h e  
judge s h a l l  g r a n t  l e a v e  t o  f i l e  t h e  in format ion ,  
o the rwi se  t h e  a p p l i c a t i o n  s h a l l  be  denied."  

The r a t i o n a l e  of  p robable  cause  f o r  f i l i n g  an informa- 

t i o n  i s  t h e  same a s  p robable  cause  f o r  a r r e s t .  S t a t e  ex  

rel.  P insoneau l t  v.  D i s t r i c t  Court  (1965) ,  145 Mont. 233, 

"Probable cause  i s  t h e  knowledge of f a c t s ,  ac- 
t u a l  o r  appa ren t ,  s t r o n g  enough t o  j u s t i f y  a  rea -  
sonable  man i n  t h e  b e l i e f  t h a t  he has  l awfu l  
grounds f o r  p rosecu t ing  t h e  defendant  i n  t h e  
manner complained o f . "  P insoneau l t ,  145 Mont. 
a t  239, 400 P.2d a t  272. 



Any de t e rmina t ion  w i t h  r e s p e c t  t o  t h e  e x i s t e n c e  of 

p robable  cause  f o r  t h e  f i l i n g  of an Informat ion  must be  made 

on a  case-by-case b a s i s  viewing t h e  p e c u l i a r i t i e s  of t h e  

p a r t i c u l a r  case .  I n  a d d i t i o n ,  a s  t h e  t e r m  "probable  cause"  

i m p l i e s ,  it i s  a concept  n e c e s s a r i l y  concerned wi th  proba- 

b i l i t i e s .  The f a c t s  a l l e g e d  i n  t h e  Informat ion charg ing  

defendant  w i th  a  number of  o f f e n s e s  a r e  s u f f i c i e n t  t o  es- 

t a b l i s h  probable  cause .  I n  s o  f i n d i n g ,  w e  emphasize t h e  

i m p r o b a b i l i t y  t h a t  t h e  f a c t s  a l l e g e d  r e s u l t e d  from innocen t  

bookkeeping e r r o r s  o r  c l e r i c a l  mis takes .  Viewing t h e  I n f o r -  

mation a s  a whole, t h e  D i s t r i c t  Court  d i d  n o t  e r r  i n  con- 

c lud ing  t h a t  p robable  cause  e x i s t e d  f o r  d i r e c t l y  f i l i n g  t h e  

Informat ion.  

DOUBLE JEOPARDY -- COLLATERAL ESTOPPEL 

Defendant was a l s o  a  defendant  i n  S t a t e  v .  C l i n e  

(1976) ,  170 Mont. 520, 555 P.2d 724, r e f e r r e d  t o  by t h e  

p a r t i e s  a s  t h e  Wampole case. Defendant c l a ims  t h a t  t h a t  

c a s e  could and should have been joined w i t h  t h e  i n s t a n t  c a s e  

as being p a r t  of t h e  "same t r a n s a c t i o n "  a s  de f ined  i n  sec- 

t i o n  9 5 - 1 7 1 1 ( 1 ) ( a ) ( i i ) ,  R.C.M. 1947, now s e c t i o n  46-11-501 

MCA : 

"(1) ( a )  The t e r m  'same t r a n s a c t i o n '  i n c l u d e s  con- 
d u c t  c o n s i s t i n g  o f :  

" ( i i )  a series --- of a c t s  o r  omiss ions  which a r e  
mot ivated by a common purpose or p l a n  and which 
r e s u l t  -- i n  t h e  r epea t ed  commission of  t h e  s a m e  --- 
o f f e n s e  o r  a f f e c t  -- t h e  same person o r  persons  o r  - 
t h e  t h e r e o f .  " (Emphasis added. ) 

Defendant a rgues  t h a t  t h e  S t a t e  merely used t h e  Wampole 

c a s e  as a "d ry  run" t o  test  t h e i r  p rosecu t ion  succes s .  

Defendant then a rgues  t h a t  t h e  p r a c t i c a l  e f f e c t  of m u l t i p l e  



prosecu t ions  w a s  t o  (1) c o n t r i b u t e  t o  h i s  even tua l  i n d i -  

gency; (2 )  expand p r e s s  coverage; and, (3 )  p rov ide  p r a c t i c e  

f o r  t h e  prosecu t ion .  

W e  no t e  t h a t  t h e  Informat ion f i l e d  i n  Cascade County 

named d i f f e r e n t  defendants  than  t h e  Informat ion  f i l e d  i n  

L e w i s  and Clark County. I n  a d d i t i o n ,  t h e  Lewis and Clark  

County Informat ion w a s  f i l e d  subsequent t o  t h a t  f i l e d  i n  

Cascade County. 

Both p a r t i e s  c i t e  Ashe v .  Swenson (1970) ,  397 U.S. 436, 

443, 90 S.Ct.  1189, 1194, 25 L Ed 2d 469, 475, f o r  t h e  

d e f i n i t i o n  of " c o l l a t e r a l  e s toppe l " :  

" I t  means simply t h a t  when an i s s u e  of u l t i m a t e  
f a c t  has  once been determined by a v a l i d  and 
f i n a l  judgment, t h a t  i s s u e  cannot  a g a i n  be liti- 
ga ted  between t h e  same p a r t i e s  i n  any f u t u r e  l a w  
s u i t .  " (Emphasis added. ) 

The i n s t a n t  c a s e  i nvo lves  no i s s u e  of u l t i m a t e  f a c t  which 

was twice  l i t i g a t e d .  I f  any v a l i d  o b j e c t i o n  e x i s t e d  i n  t h i s  

a r e a ,  it would have been proper  t o  make t h e  o b j e c t i o n  upon 

t h e  f i l i n g  of  t h e  second Informat ion i n  Lewis and Clark 

County. 

JUROR'S INDEPENDENT KNOWLEDGE 

J u r o r  Thomas C la ry  was a Grea t  F a l l s  a t t o r n e y  who had 

been asked t o  ac t  as a  s p e c i a l  p rosecu to r  t o  b r ing  d i s b a r -  

ment proceedings  a g a i n s t  ano ther  man under a  Workmen's 

Compensation ind ic tment .  I n  d r a f t i n g  t h e  p l ead ings ,  he  had 

used d e f e n d a n t ' s  d isbarment  a s  a  model. J u r o r  Cla ry  had 

s t a t e d  dur ing  v o i r  d i r e  t h a t  he had no knowledge of t h e  

p a r t i c u l a r  counts  defendant  faced.  But d e f e n d a n t ' s  d i s b a r -  

ment d e a l t  a t  l e n g t h  wi th  t h e  f a c t s  of  t h e  G i l b e r t ,  Barry ,  

Guszregan, Ha l l  and Morr is  counts  of t h i s  c r i m i n a l  case. 

Defendant a rgues  t h a t  under t h e  c i rcumstances  of t h i s  c a s e ,  

C l a r y ' s  knowledge r e q u i r e s  r e v e r s a l  of t h e  conv ic t ion .  



A t  t h e  conc lus ion  of t h e  t r i a l  J u r o r  Cla ry  m e t  w i t h  t h e  

judge and counsel  i n  chambers and t o l d  them what he  knew. 

Defendant ' s  a t t o r n e y  made no o b j e c t i o n  a t  t h a t  t i m e  even 

though t h e r e  w e r e  t h r e e  a l t e r n a t e  j u r o r s  a v a i l a b l e .  The 

de fense  f a i l e d  t o  m e e t  i t s  r e s p o n s i b i l i t y  t o  t h e  c o u r t  by 

i t s  f a i l u r e  t o  p rope r ly  o b j e c t  and thereby  g i v e  t h e  c o u r t  an  

o p p o r t u n i t y  t o  remedy any a l l e g e d  d e f e c t s  t h a t  may have 

e x i s t e d  by r e p l a c i n g  J u r o r  Cla ry  wi th  one of  t h e  a l t e r n a t e  

j u r o r s .  S e c t i o n  95-2404(b),  R.C.M. 1947, now s e c t i o n  46-20- 

104 MCA, p rov ides :  

" ( b )  Upon appea l  from a judgment, t h e  c o u r t  may 
review t h e  v e r d i c t  o r  d e c i s i o n ,  and any o r d e r  o r  
d e c i s i o n  o b j e c t e d  t o  which invo lves  t h e  m e r i t s ,  
o r  n e c e s s a r i l y  a f f e c t s  t h e  judgment." (Emphasis 
added. ) 

CRUEL AND UNUSUAL PUNISHMENT 

Defendant w a s  convic ted  of e igh teen  counts  i n  t h i s  case 

and sentenced on s i x t e e n .  The c o u r t  imposed t h e  maximum 

t e r m  of f o u r t e e n  y e a r s  f o r  each of t h e  s i x t e e n  c o n v i c t i o n s  

and d iv ided  t h e  conv ic t ions  i n t o  f o u r  groups of f o u r  con- 

v i c t i o n s  each.  The sen tences  w i t h i n  each  group w e r e  t o  be  

se rved  concur ren t ly ,  b u t  t h e  f o u r  groups of , conv ic t ions  w e r e  

o rde red  t o  run  consecu t ive ly  r e s u l t i n g  i n  a 56 y e a r  p r i s o n  

t e r m .  

I n  imposing sen tence ,  t h e  D i s t r i c t  Court  s t a t e d :  

"NOW, t h e  l e n g t h  of t h e  sen tence  t h a t  t h i s  Court  
imposes cannot  be  understood by someone who has  
n o t  heard t h e  evidence t h a t  has  been p re sen ted  i n  
t h i s  case .  NOW, i t  i s  t r u e  t h e  defendant  has  n o t  
committed a  v i o l e n t  crime,  b u t  h i s  method of oper-  
a t i o n  i s  d e c e i t ,  h i s  p lay ing  and pray ing  upon t h e  
weak and t h e  poor ,  knowing t h e i r  c o n d i t i o n ,  i s  
more r e p r e h e n s i b l e ,  i n  t h e  view of  t h i s  Cour t ,  
t han  many c r i m e s  of v io l ence .  I could review some 
of t h e  cases .  The Hardy c a s e  s t a n d s  o u t ,  and a 
number of o t h e r s ,  which a r e  unbe l i evab le .  I t  i s  
unbe l i evab le  t h a t  an  a t t o r n e y ,  admi t ted  t o  t h e  



p r a c t i c e  of l a w ,  would engage i n  t h e  t ype  of 
a c t i v i t i e s  t h a t  M r .  B re t z  engaged i n .  I d o n ' t  
want t o  d ramat ize  it, because t h e  c a s e s  speak f o r  
themselves,  and I refer t h e  Sentence Review Board 
t o  t h e  f a c t s  of t h o s e  ca ses .  Now, i n  t h e  eyes  of 
many, o r  a t  leas t  some, t h e  l e g a l  p r o f e s s i o n  has  
been branded and s t i gma t i zed  by Bre t z .  H e ,  of  
cou r se ,  has  been d i s b a r r e d ,  no longer  can prac-  
t i c e ,  b u t  I ' m  t a k i n g  t h i s  i n t o  account  a l s o  i n  
t h e  impos i t ion  of sen tence .  Now, du r ing  t h e  t r i a l  
M r .  Bre tz ,  through t h e  news media, made c e r t a i n  
p u b l i c  s t a t emen t s  t h a t  demonstra te  an unbe l i evab le  
a r rogance  and l a c k  o f  conscience on h i s  p a r t .  Now 
one t h i n g  he  r e f e r r e d  t o  i s  a  r e v e r s a l  of t h e  Wam- 
p o l e  c a s e  by t h e  Fede ra l  Appeals Court .  That  re- 
v e r s a l  appa ren t ly  c l e a r s  h i s  consc ience .  H e  a l s o ,  
i n  t h a t  same news i t e m ,  c r i t i z e d  [ s i c ]  t h e  S t a t e  
f o r  wast ing money i n  t h e  p rosecu t ion  of  t h e s e  
Workmen's Compensation cases ,  s ay ing  t h a t  on ly  
one man has s p e n t  s i x t y  e i g h t  days  i n  p r i s o n  f o r  
a l l  t h a t  has  been done. I t a k e  t h i s  i n t o  n o t e ,  
and perhaps  I w i l l  c o r r e c t  t h a t  imbalance.  He 
a l s o  s t a t e s  t h a t  he has  many grounds f o r  appea l ,  
and t h a t  u l t i m a t e l y  t h e r e  w i l l  b e  a  r e v e r s a l ,  as 
t h e r e  w a s  i n  t h e  Wampole case. This  may be s o .  
H i s  conscience may be c l e a r ,  i f  t h a t  s o  happens. 
But t h e  ha r sh  r e a l i t y  of h i s  g reed  t o  t h e  people  
who have been v i c t imized  w i l l  never  be e ra sed  by 
any r e v e r s a l . "  

Defendant w a s  sentenced t o  one-four th  of t h e  maximum 

sen tence  al lowed by law f o r  t h e  o f f e n s e s  of  which he w a s  

convic ted .  The g e n e r a l  r u l e  i s  t h a t  " a  s en t ence  w i t h i n  t h e  

maximum au tho r i zed  by s t a t u t e  i s  n o t  c r u e l  and unusual  

. . ." S t a t e  v .  Karanthos (1972) ,  158 Mont. 461, 468, 493 

P.2d 326, 330. Consider ing t h e  number of counts  of which 

defendant  w a s  conv ic t ed ,  t h e  unbe l i evab le  a r rogance  and t h e  

l a c k  of any showing of remorse by defendant  and t h e  s en t ence  

being 25 p e r c e n t  on ly  of t h a t  allowed by l a w  and cons ide r ing  

a l l  t h e  c i rcumstances  of  t h e  ca se ,  t h e  d i s c r e t i o n  of t h e  

t r i a l  judge cannot  be  c a l l e d  i n t o  q u e s t i o n .  

C O N D I T I O N I N G  SUSPENSION - ON RESTITUTION 

The D i s t r i c t  Court  inc luded  t h e  fo l lowing  c o n d i t i o n s  i n  

t h e  judgment and o r d e r  of commitment: 



"It i s  F u r t h e r  Ordered, Adjudged and Decreed t h a t  
t h e  l a s t  30 y e a r s  of t h e  56 year  s en t ence  h e r e i n  
imposed be suspended upon t h e  fo l lowing  cond i t i ons .  

"1.  That  t h e  defendant  pay i n t o  d i s t r i c t  c o u r t  on 
o r  be fo re  December 13 ,  1977, an  amount s u f f i c i e n t  
t o  pay a l l  v i c t i m s  of  t h e  o f f e n s e s  f o r  t h e  f u l l  
amount of s e t t l e m e n t  awarded by t h e  IAB/WCD in -  
c lud ing  Dennis J. Aker, S t an l ey  C. Gaines and Eu- 
gene R. H a l l .  

"2 .  A s  a f u r t h e r  pena l ty  t h e r e  s h a l l  be  no deduc- 
t i o n  f o r  a t t o r n e y  f e e s  o r  c o s t s  claimed by t h e  de- 
fendant .  

"3. A t  t h i s  t i m e  t h e  Court  i s  advised  t h a t  a f t e r  
al lowance f o r  payments made by t h e  defendant ,  t h e  
t o t a l  sum of $42,259.68 remains owing t o  t h e  claim- 
a n t s  a l l e g e d  t o  have been defrauded.  

" 4 .  Should t h e  defendant  n o t  make f u l l  payment 
w i t h i n  t h e  t i m e  p r e s c r i b e d ,  t h e  defendant  w i l l  
s e r v e  t h e  s en t ences  hereinabove imposed." 

Defendant a rgues  t h a t  t h e s e  c o n d i t i o n s  are improper and 

amount t o  c r u e l  and unusual  punishment f o r  two reasons .  

F i r s t ,  t h e  D i s t r i c t  Court  inc luded  t h e  amount of t h e  set t le-  

ment on t h r e e  counts  upon which he was a c q u i t t e d .  Second, 

he  a rgues  t h i s  amounted t o  an exces s ive  f i n e  and was uncon- 

s t i t u t i o n a l l y  c r u e l  and unusual  punishment cons ide r ing  

d e f e n d a n t ' s  i n d i g e n t  s t a t u s .  

S e c t i o n  95-2206, R.C.M. 1947, now s e c t i o n  46-18-201 MCA, 

provides  i n  p e r t i n e n t  p a r t :  

"(1) Whenever a person has  been found g u i l t y  o f  
an o f f e n s e  upon a v e r d i c t  o r  a p l e a  of g u i l t y ,  
t h e  c o u r t  may: 

" (b )  suspend execut ion  of s en t ence  up t o  t h e  maxi- 
mum sen tence  al lowed f o r  t h e  p a r t i c u l a r  o f f e n s e .  
The sen tenc ing  judge may impose on t h e  defendant  
any reasonable  r e s t r i c t i o n s  du r ing  t h e  pe r iod  of 
suspended sen tence .  Such r ea sonab le  r e s t r i c t i o n s  
may inc lude :  

" ( i v )  r e s t i t u t i o n ;  



" ( d )  commit t h e  defendant  t o  a c o r r e c t i o n a l  i n s t i -  
t u t i o n  wi th  o r  wi thout  a f i n e  as provided by law 
f o r  t h e  o f f ense ;  

" (e) impose any combination of  subsec t ions  (1) (b) , 
(1) (c) I and (1) (dl . " 

When t h e  judgment i s  e n t e r e d  on t h e  v e r d i c t  of g u i l t y  

and t h e  sen tence  i s  imposed, t h e  c r i m i n a l  proceeding i s  a t  

an  end. Any m i t i g a t i o n  by suspension,  e t c . ,  i s  t h e  begin- 

ning of t h e  proba t ion  and r e h a b i l i t a t i o n  process ,  and t h e  

defendant  a t  t h i s  s t a g e  o f  t h e  proceeding i s  n o t  possessed 

of f u l l  c i t i z e n s h i p  and n o t  e n t i t l e d  t o  a l l  of t h e  con- 

s t i t u t i o n a l  r i g h t s  of  a f r e e  man. W e  have m e t  t h i s  problem 

i n  r e c e n t  ca ses  and have he ld  a s  have o t h e r  j u r s i d i c t i o n s  

and t h e  United S t a t e s  Supreme Court ,  see S t a t e  v .  May ( l 9 6 9 ) ,  

93 Idaho 343, 461 P.2d 126; F u l l e r  v. Oregon (19741, 417 

U.S. 40, 94 S.Ct.  2116, 40 L Ed 2d 642, t h a t  r e s t i t u t i o n ,  

p a r t i c u l a r l y  i n  connect ion wi th  t h e f t - t y p e  conv ic t ions ,  i s  a 

proper  cond i t i on  f o r  suspension o r  p roba t ion .  A cons idera -  

t i o n  of t h e  e n t i r e  r eco rd  i n  t h i s  c a s e  demonstra tes  t h a t  t h e  

t r i a l  judge has  been more than  f a i r  and h i s  g r a n t i n g  defen- 

d a n t  an  oppor tun i ty  f o r  suspension i s  an a c t  of mercy he  w a s  

n o t  r e q u i r e d  t o  extend t o  t h i s  defendant .  

SENTENCING HEARING 

A f t e r  t h e  v e r d i c t  had been r e t u r n e d  by t h e  ju ry  on 

December 1, 1976, t h e  c o u r t  s t a t e d :  

"NOW, i n  view of t h e  c i rcumstances  p e c u l i a r  t o  
t h i s  ca se ,  t h e  Court  deems i t s e l f  w e l l  enough 
advised t o  impose p e n a l t y  w i thou t  c a l l i n g  f o r  a 
pre-sentence i n v e s t i g a t i o n  and r e p o r t .  I am 
going t o  set nex t  Tuesday, December t h e  7 th ,  a s  
t h e  t i m e  f o r  sen tenc ing ,  a t  t h e  hour of 1 1 : O O  
o ' c l o c k  A.M. 

"Now, a t  t h a t  t i m e  Counsel f o r  t h e  Defense may 
p r e s e n t  any m a t t e r s  i n  m i t i g a t i o n  of  punishment 
i f  they wish it a t  t h a t  t i m e . "  



On December 3 ,  1976, t h e  p rosecu to r s  f o r  t h e  S t a t e  s e n t  

a  l e t t e r  t o  Judge Mart in  s e t t i n g  f o r t h  t h e i r  views w i t h  

r e s p e c t  t o  de fendan t ' s  sen tenc ing .  They a t t a c h e d  a  copy of 

a  l e t t e r  from t h e  daughte r  of one of t h e  v i c t i m s  i n  t h e  

ca se ,  which had been s e n t  t o  a  judge i n  C a l i f o r n i a  i n  an- 

o t h e r  m a t t e r .  Because of i l l n e s s ,  d e f e n d a n t ' s  s en t enc ing  

w a s  delayed u n t i l  December 13. A t  t h a t  t i m e ,  de fense  coun- 

sel  s t a t e d  t h a t ,  i n  h i s  op in ion ,  i n  t h e  absence of a  pre-  

sen tence  i n v e s t i g a t i o n ,  " t h e  Court  l a c k [ e d ]  t h e  proper  

necessary  in format ion  t o  pas s  judgment i n  t h i s  ma t t e r . "  The 

S t a t e  answered t h a t ,  among o t h e r  t h i n g s ,  t h e  c o u r t  had had 

a c c e s s  t o  a  copy of another  p resen tence  i n v e s t i g a t i o n  pre-  

pared  i n  another  t r i a l  of  defendant .  The c o u r t  s a i d  t h a t  it 

had looked a t  t h e  r e p o r t ,  found t h a t  i t  was n o t  h e l p f u l ,  and 

then  d e t a i l e d  f o r  t h e  r eco rd  t h e  r ea sons  f o r  t h e  sen tence  it 

was about  t o  impose. 

Defendant o b j e c t s  t o  two p a r t s  of  t h i s  procedure .  

F i r s t ,  he a rgues  t h a t  t h e  D i s t r i c t  Court  should have o rde red  

a presen tence  i n v e s t i g a t i o n  and t h a t  t h e  p r i o r  document was 

n o t  an adequate  s u b s t i t u t e .  C i t i n g  S t a t e  v .  Orsborn (1976) ,  

170 Mont. 480, 555 P.2d 509, defendant  a rgues  t h a t  he  should 

have been advised  of t h e  c o n t e n t s  of t h e  presen tence  r e p o r t  

from t h e  p r i o r  t r i a l  and g iven  t h e  o p p o r t u n i t y  t o  r e b u t  any 

mis informat ion i t  might have conta ined .  Next, he  a rgues  

t h a t  t h e  S t a t e  should have produced f o r  cross-examinat ion 

t h e  v i c t i m ' s  daughter  who had w r i t t e n  t h e  l e t t e r  t h e  prose-  

c u t o r s  p resen ted  t o  t h e  c o u r t .  F a i l u r e  t o  do t h i s ,  s a y s  

defendant ,  w a s  a  d e n i a l  of due p roces s .  

S e c t i o n  95-2203, R.C.M. 1947, now s e c t i o n  46-18-111 

MCA, p rov ides  i n  p e r t i n e n t  p a r t :  



"No defendant  convic ted  of a  crime which may re- 
s u l t  i n  commitment f o r  one (1) yea r  o r  more i n  
t h e  s t a t e  p r i s o n ,  s h a l l  be sentenced o r  o the rwi se  
d i sposed  o f  be fo re  a  w r i t t e n  r e p o r t  of i n v e s t i g a -  
t i o n  by a  p roba t ion  o f f i c e r  i s  p re sen ted  t o  and 
cons idered  by t h e  c o u r t ,  u n l e s s  t h e  c o u r t  deems 
such r e p o r t  unnecessary."  (Emphasis added.) 

The obvious import  of  t h i s  s t a t u t e  i s  t o  prov ide  a means by 

which a  c o u r t  can f a sh ion  a punishment which w i l l  f i t  n o t  

on ly  t h e  c i rcumstances  of t h e  crime b u t  a l s o  t h e  i n d i v i d u a l  

c h a r a c t e r i s t i c s  o f  t h e  person convic ted .  The c o u r t  i n  t h e  

i n s t a n t  ca se ,  because of i t s  f a m i l i a r i t y  w i t h  defendant  and 

h i s  cr imes w a s  i n  a p o s i t i o n  t o  sen tence  wi thou t  having a 

p re sen tence  i n v e s t i g a t i o n .  Defendant had seen a copy of t h e  

p r i o r  p resen tence  i n v e s t i g a t i o n  and had t h e  oppor tun i ty  t o  

d i s p u t e  i t s  c o n t e n t s  b u t  he d i d  no t .  Beyond t h a t ,  t h e  c o u r t  

i n d i c a t e d  t h a t  it had n o t  been h e l p f u l  and t h e  c o u r t ' s  re l i -  

ance  on it i n  any way i s  extremely doub t fu l .  The D i s t r i c t  

Court  d e t a i l e d  a t  some l e n g t h  i t s  r easons  f o r  t h e  s en t ence  

imposed on defendant  and he had t h e  oppor tun i ty  t o  respond 

t o  t hose  reasons  a t  t h a t  t i m e  w i th  any m i t i g a t i n g  f a c t o r s  he 

could f i n d .  

The same i s  t r u e  of t h e  l e t t e r  s e n t  t o  Judge Mart in  by 

t h e  p rosecu to r s  w i t h  i t s  at tachment .  Defendant w a s  f u r -  

n i shed  w i t h  a  copy of t h e  le t ters  and w i t h  t h e  oppor tun i ty  

t o  m i t i g a t e  any e f f e c t  he f e l t  i t  might have. The le t te r  

from t h e  daughte r  of one of  t h e  v i c t i m s  was n o t  mentioned by 

t h e  judge as a  c o n t r i b u t i n g  f a c t o r  i n  h i s  sen tenc ing  d e c i -  

s i o n  and t h e  p a r t i c u l a r  count  t o  which it  r e l a t e d  d i d  n o t  

r e s u l t  i n  an enhanced punishment. 

ADMISSION - O F  EXHIBITS 

The S t a t e  in t roduced  t h e  f i l e s  of  t h e  I n d u s t r i a l  Acci- 

d e n t  Board Worker's Compensation Div i s ion  as E x h i b i t  No. 1 



under t h e  Business  Records a s  Evidence A c t ,  s e c t i o n s  93-801- 

1 through 93-801-6, R.C.M. 1947. Each f i l e  c o n s i s t e d  p r i -  

mar i ly  of t h e  fo l lowing  documents: 

1. Se t t l emen t  d r a f t ;  

2 .  P e t i t i o n  f o r  compromise s e t t l e m e n t ;  

3. Carden s e t t l e m e n t  memorandum; 

4 .  Appointment of  At torney i n  F a c t  submit ted by defen- 

dan t ;  

5. Medical r e p o r t s ;  

6 .  A f f i d a v i t  i n  suppor t  of lump sum s e t t l e m e n t ;  

7 .  Correspondence between t h e  I A B  and defendant ;  

8.  Order approving s e t t l e m e n t .  

S e c t i o n  93-801-2, R.C.M. 1947, p rov ides :  

"A r eco rd  of  an a c t ,  cond i t i on  o r  even t ,  s h a l l ,  
i n  s o  f a r  a s  r e l e v a n t ,  be competent evidence 
i f  t h e  cus tod ian  o r  o t h e r  q u a l i f i e d  w i t n e s s  
t e s t i f i e s  t o  i t s  i d e n t i t y  and mode of  i t s  prepara-  
t i o n ,  a n d ' i f  it was made i n  t h e  r e g u l a r  cou r se  of 
bus ines s ,  a t  o r  near  t h e  t i m e  of t h e  a c t ,  condi-  
t i o n  o r  even t ,  and i f ,  i n  t h e  op in ion  of t h e  
c o u r t ,  t h e  sou rces  of  in format ion ,  method and 
t i m e  of p r e p a r a t i o n  w e r e  such a s  t o  j u s t i f y  ad- 
miss ion."  

Defendant a rgues  t h a t  t h e  S t a t e  w a s  r e q u i r e d  t o  produce 

ev idence  of  t h e  source ,  mode, and t i m e  of p r e p a r a t i o n  of t h e  

I A B  f i l e  e x h i b i t s .  I n  f a c t ,  t h e  tes t imony of  A l b e r t  G.  

P i l l e n ,  who w a s  t h e  c la ims  manager f o r  t h e  S t a t e  Insurance  

Fund a t  t h e  t i m e  of  most of  t h e  e v e n t s  i n  q u e s t i o n ,  provided 

t h i s  foundat ion.  Defendant, though, c la ims  t h a t  P i l l e n  

could n o t  l a y  t h e  proper  foundat ion because he  had n o t  

examined t h e  i n d i v i d u a l  documents i n  t h e  f i l e .  We f i n d  t h a t  

P i l l e n  was a  q u a l i f i e d  wi tnes s  and t h a t  a  q u a l i f i e d  wi tnes s  

under c i rcumstances  l i k e  t hose  p re sen ted  i n  t h i s  c a s e  need 

n o t  have examined every  document i n  a f i l e .  Furthermore,  

a g a i n  defendant  has  f a i l e d  t o  demonstra te  t h a t  any of t h e  

ev idence  presen ted  i s  n o t  t ru s twor thy  . 



Defendant nex t  add res se s  t h e  admission i n t o  evidence of 

c e r t a i n  handwri t ing examples of d e f e n d a n t ' s  t h r e e  s ec re -  

t a r i e s .  These inc luded  a b s t r a c t s  of v e h i c l e  t i t l e s ,  d r i v e r ' s  

l i c e n s e  a p p l i c a t i o n s ,  no t a ry  p u b l i c  r e c o r d s ,  and v o t e r  

r e g i s t r a t i o n  ca rds .  Defendant o b j e c t e d  t o  t h e  i n t r o d u c t i o n  

of  t h e s e  e x h i b i t s  because t h e r e  was no tes t imony t h a t  t h e  

s i g n a t u r e s  on t h e  documents were a u t h e n t i c .  The purpose f o r  

which t h e  s i g n a t u r e s  w e r e  in t roduced  was f o r  comparison w i t h  

o t h e r  ques t ioned  s i g n a t u r e s .  Defendant has  never a l l e g e d  

t h a t  t h e  s i g n a t u r e s  are f a l s e .  The s i g n a t u r e s  were p rope r ly  

admit ted i n t o  evidence under t h e  P u b l i c  Records Exception t o  

t h e  Hearsay Rule, s e c t i o n s  93-901-1 through 93-901-5, R.C.M. 

1947. Each of t h e  r eco rds  i s  k e p t  by an o f f i c i a l  s ta te  o r  

county agency f o r  t h e  b e n e f i t  of t h e  p u b l i c .    he f a c t  t h a t  

a  number of s i g n a t u r e s  were in t roduced  helped t o  i n s u r e  

t h e i r  a u t h e n t i c i t y .  

PROOF - OF ELEMENTS - OF PREPARING FALSE EVIDENCE 

Defendant a rgues  t h a t  t h e  S t a t e  f a i l e d  t o  prove t h e  two 

coun t s  of  p repa r ing  f a l s e  evidence.  Count V I I  a l l e g e d  t h a t  

d e f e n d a n t ' s  p r e p a r a t i o n  of  p e t i t i o n s  f o r  lump sum and com- 

promise s e t t l e m e n t s ,  submit ted t o  t h e  IAB/WCD i n  t h e  Donald 

Barry c a s e  a f t e r  Barry  had d i e d  v i o l a t e d  s e c t i o n  94-1703, 

R.C.M. 1947. Count L I  a l l e g e d  s i m i l a r  c i rcumstances  w i t h  

r e s p e c t  t o  E a r l  Tanneh i l l ,  who was a l s o  dead. Defendant 

contends  t h a t  t h e  S t a t e  f a i l e d  t o  prove t h e  fo l lowing  

m a t e r i a l  a l l e g a t i o n s :  

"A. That  t h e  documents w e r e  in tended  ' a s  ev idence . '  

"B. That  t h e  documents produced w e r e  of t h e  t ype  
in tended  t o  be  covered by t h e  c r i m i n a l  s t a t u t e .  

"C. That  t h e  documents were produced i n  a  t r i a l ,  
proceeding o r  i n q u i r y  au tho r i zed  by law. 

"D.  That  t h e  documents were prepared  i n  Cascade 
County, t h e  venue of  t h e  t r i a l . "  



S e c t i o n  94-1703, R.C.M. 1947, p rov ides  a s  fo l lows:  

"Every person g u i l t y  of  p repa r ing  any f a l s e  o r  
an t eda t ed  book, paper ,  r eco rd ,  i n s t rumen t  i n  w r i t -  
i n g ,  o r  o t h e r  matter o r  t h i n g ,  w i t h  i n t e n t  t o  pro- 
duce o r  a l low it t o  be  produced f o r  any f r a u d u l e n t  
o r  d e c e i t f u l  purpose,  a s  genuine or t r u e ,  upon any 
t r i a l ,  proceeding,  o r  i n q u i r y  whatever,  au tho r i zed  
by law, i s  g u i l t y  of a fe lony ."  

The e lements  of t h e  o f f e n s e  of p repa r ing  f a l s e  evidence 

which w e r e  r equ i r ed  t o  be proved i n  t h e  i n s t a n t  c a s e  a r e  (1) 

p r e p a r a t i o n  of a f a l s e  r e p o r t ;  ( 2 )  w i t h  i n t e n t  t o  produce it 

f o r  any f r a u d u l e n t  o r  d e c e i t f u l  purpose,  a s  t r u e ;  (3 )  upon 

any i n q u i r y  au tho r i zed  by l a w .  Here, t h e  p e t i t i o n s  pre-  

supposed l i v e  c l a iman t s  s i n c e  t h e  r i g h t  t o  compensation 

c e a s e s  a t  dea th .  I n t e n t  i s  a f a c t u a l  q u e s t i o n  f o r  t h e  j u ry ,  

t h e  f r a u d u l e n t  purpose being t o  o b t a i n  money knowing he w a s  

n o t  e n t i t l e d  t o  it. The p e t i t i o n s  w e r e  a s t a t u t o r y  pre-  

r e q u i s i t e  t o  t h e  e x e r c i s e  of t h e  b o a r d ' s  d i s c r e t i o n  i n  

awarding lump sum o r  compromise s e t t l e m e n t s .  See s e c t i o n  

92-715, R.C.M. 1947, now s e c t i o n  39-71-741 MCA. 

With r e s p e c t  t o  venue, we recognize  t h a t  venue must be 

proven i n  a c r imina l  c a s e  beyond a r ea sonab le  doubt.  S t a t e  

v .  W i l l i a m s  (1949) ,  122 Mont. 279, 202 P.2d 245. I n  t h i s  

c a s e ,  s u f f i c i e n t  evidence w a s  p r e sen ted  from which t h e  ju ry  

could  determine t h a t  t h e  S t a t e  proved venue beyond a reason-  

a b l e  doubt.  Both p e t i t i o n s  f o r  lump sum s e t t l e m e n t  con- 

t a i n e d  d e f e n d a n t ' s  s i g n a t u r e  followed by h i s  Grea t  F a l l s  

add res s .  The p e t i t i o n s  f o r  compromise s e t t l e m e n t  r e s u l t e d  

i n  checks being s e n t  t o  defendant  i n  Grea t  F a l l s .  

LARCENY - BY BAILEE PROOF 

I n  t h e  amended Informat ion,  w i th  t h e  excep t ion  of t h e  

Barry  and Tanneh i l l  counts ,  defendant  was charged w i t h  

a l t e r n a t i v e  counts  of Larceny by Tr ick  and Device, s e c t i o n  



94-2701(1), R.C.M. 1947, and Larceny by B a i l e e ,  s e c t i o n  94- 

2701 ( 2 ) ,  R.C.M. 1947. The S t a t e  chose t o  go t o  t r i a l  on t h e  

Larceny by B a i l e e  charges  and d i smissed  t h e  a l t e r n a t e  counts  

of  Larceny by Tr i ck  and Device. 

Sec t ion  94-2701(2), R.C.M. 1947, p rov ides  i n  p e r t i n e n t  

p a r t :  

"Larceny de f ined .  Every person who, w i th  t h e  
i n t e n t  t o  d e p r i v e  o r  def raud  t h e  t r u e  owner of 
h i s  p rope r ty ,  o r  of t h e  use  and b e n e f i t  t h e r e o f ,  
o r  t o  a p p r o p r i a t e  t h e  same t o  t h e  u s e  of t h e  
t a k e r ,  o r  of any o t h e r  person . . . 

" 2 .  Having i n  h i s  possess ion ,  custody,  o r  c o n t r o l ,  
a s  a b a i l e e ,  s e r v a n t ,  a t t o r n e y ,  a g e n t ,  c l e r k ,  
t r u s t e e ,  o r  o f f i c e r  of any person . . . o r  a s  a  
person  au tho r i zed  by agreement o r  by competent 
a u t h o r i t y  t o  ho ld ,  o r  t a k e  such posses s ion ,  cus- 
tody,  o r  c o n t r o l ,  any money, p rope r ty  . . . ap- 
p r o p r i a t e s  t h e  same t o  h i s  own use ,  o r  t h a t  of 
any o t h e r  person o t h e r  than  t h e  t r u e  owner, o r  
person e n t i t l e d  t o  t h e  b e n e f i t  t h e r e o f ,  s t e a l s  
such p rope r ty  and i s  g u i l t y  of l a r ceny . "  

Defendant a rgues  t h a t  t h e  S t a t e  f a i l e d  t o  prove t h r e e  

e lements  of  t h e  crime charged. F i r s t ,  he  a rgues  t h a t  t h e  

S t a t e  f a i l e d  t o  prove t h a t  defendant  was an  " a t t o r n e y . "  

Second, he a rgues  t h a t  t h e  S t a t e ' s  proof negated t h e  r equ i -  

s i t e  element of  " i n t e n t  t o  permanently dep r ive"  t h e  owner of  

funds .  F i n a l l y ,  he  a rgues  t h a t  t h e  S t a t e  o f f e r e d  proof 

which negated t h e  element of a u t h o r i t y  under which defendant  

was holding t h e  funds .  

I n i t i a l l y ,  w e  n o t e  t h a t  t h e  f u n c t i o n  of t h i s  Court  i n  

reviewing a  ju ry  v e r d i c t  i s  t o  determine i f  t h e  v e r d i c t  i s  

supported by s u b s t a n t i a l  evidence.  S t a t e  v. Pepper l ing  

(1974) ,  166 Mont. 293, 533 P.2d 283. 

". . . t h i s  c o u r t  i s  n o t  a tr ier of f a c t .  . . I n  
view of t h e  presumption of innocence a t  t h e  t r i a l ,  
t h e  ju ry  must have been i n s t r u c t e d  t o  t h a t  e f f e c t ,  
b u t  on appea l  a f t e r  conv ic t ion  t h e  r u l e  changes. 
Then, i f  t h e  r eco rd  shows any s u b s t a n t i a l  e v i -  
dence t o  suppor t  t h e  judgment, t h e  presumption 
i s  i n  favor  of such judgment." S t a t e  v .  Stoddard 
(1966) ,  147 Mont. 402, 408. 412 P.2d 827, 831. 



See a l s o  S t a t e  v. Cor (1964) ,  1 4 4  Mont, 323, 396 P.2d 86. 

  he record  i n  t h i s  c a s e  amply demonstra tes  t h a t  defen- 

d a n t  in tended  t o  permanently dep r ive  h i s  own i n j u r e d  c l i e n t s  

of t h e i r  money. E x h i b i t s  p resen ted  a t  t r i a l  showed low 

d e p o s i t s  i n  bank accounts  mainta ined by defendant  i n t o  which 

t h e  s e t t l e m e n t  checks from t h e  c l i e n t s  w e r e  depos i t ed .  I n  

each  case ,  i t  w a s  demonstrated t h a t  t h e r e  was a t  l e a s t  one 

p o i n t  i n  t i m e  when defendant  could n o t  p o s s i b l y  have d i s -  

t r i b u t e d  t h e  c l i e n t ' s  s h a r e  of t h e  money t o  t h e  c l i e n t .  

A s  app l i ed  t o  t h e  charges  i n  t h i s  case, s e c t i o n  94- 

2701(2) r e q u i r e s  t h e  S t a t e  t o  prove t h a t  defendant  took 

posses s ion  of  t h e  funds  e i t h e r  as an a t t o r n e y  - o r  a s  a  person 

au tho r i zed  by agreement o r  competent a u t h o r i t y .  With re- 

s p e c t  t o  each count ,  t h e  S t a t e  need prove one o r  t h e  o t h e r ;  

it need n o t  prove both .  

I n  each c a s e  p re sen ted  he re ,  defendant  r ece ived  s e t t l e -  

ment money because he  had been r e t a i n e d  a s  an a t t o r n e y ;  he 

r ep re sen ted  himself  as an a t t o r n e y ;  d e a l t  w i t h  t h e  I A B  a s  

t h e  c l i e n t ' s  a t t o r n e y ;  wrote  le t ters ,  r ece ived  correspon-  

dence,  f i l e d  documents w i th  t h e  I A B ,  and r ece ived  h i s  c l i -  

e n t ' s  money, a l l  a s  an  a t t o r n e y .  H e  cannot  now c la im t h a t  he  

was n o t  an a t t o r n e y ,  a f t e r  a  ju ry ,  p r e sen ted  wi th  t h i s  

evidence,  found t h a t  he w a s .  

The essence  of  d e f e n d a n t ' s  nex t  argument i s  t h a t  t h e  

S t a t e  a t tempted t o  prove t h a t  defendant  sought  o u t  h i s  

c l i e n t s  w i t h  t h e  i n t e n t  t o  u l t i m a t e l y  s t e a l  from them. This  

p r i o r  i n t e n t  i s  n o t  c o n s i s t e n t  w i t h  t h e  i n t e n t  element 

p r e s e n t  i n  t h e  crime of Larceny by B a i l e e  where, defendant  

a rgues ,  t h e  i n t e n t  t o  s t e a l  a r i s e s  a f t e r  t h e  p o i n t  i n  t i m e  

when t h e  embezzler g a i n s  c o n t r o l  of t h e  funds .  



Here, a  f i d u c i a r y  r e l a t i o n s h i p  w a s  c r e a t e d  when defen- 

d a n t  a c t e d  on behalf  of  h i s  c l i e n t s  as t h e i r  a t t o r n e y .  

Defendant i s  es topped,  under t h e  f a c t s  of  t h i s  c a s e ,  from 

a s s e r t i n g  a s  a  de fense  t h a t  he harbored a  f e l o n i o u s  i n t e n t  

p r i o r  t o  t h e  c r e a t i o n  of t h e  f i d u c i a r y  r e l a t i o n s h i p .  S t a t e  

v .  Gould (1932) ,  329 Mo. 828, 46 S.W.2d 886. Furthermore,  

t h e  element of i n t e n t  and t h e  t i m e  of i t s  format ion i s  a  

q u e s t i o n  f o r  t h e  ju ry ,  a q u e s t i o n  which w a s  r e so lved  a g a i n s t  

defendant .  Therefore ,  w e  f i n d  t h a t  t h e r e  i s  s u b s t a n t i a l  

evidence i n  t h e  r eco rd  t o  suppor t  t h e  j u r y ' s  de t e rmina t ion  

t h a t  defendant  was g u i l t y  of t h e  cr ime of  Larceny by Ba i l ee .  

OVERZEALOUS PROSECUTION 

Defendant a rgues  t h a t  t h e  cumulat ive  e f f e c t  of a  series 

of  a c t s  by t h e  p rosecu t ion  denied him h i s  b a s i c  c o n s t i t u -  

t i o n a l  r i g h t  t o  a  f a i r  t r i a l .  He l i s t s  s i x  s p e c i f i c  a c t s :  

1. F i l i n g  of  m u l t i p l e  counts ;  

2. P a r t i c i p a t i o n  i n  p r e t r i a l  p u b l i c i t y ;  

3. Res i s t ance  of payment of appointed counsel ;  

4 .  D i s m i s s a l  and r e f i l i n g  of charges  wi thout  n o t i c e  o r  

oppor tun i ty  f o r  hear ing  being a f fo rded  t o  t h e  defendant ;  

5. Demand of document from t h e  de fense  i n  v i o l a t i o n  of 

d e f e n d a n t ' s  F i f t h  Amendment r i g h t  t o  s i l e n c e ;  and, 

6 .  S t a t e ' s  wi thholding of names of w i tnes ses .  

We have p rev ious ly  addressed t h e  under ly ing  f a c t u a l  

c i rcumstances  of  t h e  f i r s t  t h r e e  p o i n t s  made by defendant .  

Number 4 r e f e r s  t o  t h e  d i s m i s s a l  of t h e  J u l y  30, 1974, 

Informat ion.  Defendant s t a t e s  t h a t  i f  h e  "had been al lowed 

t o  appear ,  t h i s  c a s e  might  w e l l  have been prosecu ted  on a  

s h o r t e r ,  o r i g i n a l  29-count Informat ion w i t h  a  r e s u l t i n g  

speedup i n  t h e  proceedings ,  s i m p l i f i c a t i o n  of t h e  i s s u e s  and 

minimi zing of p u b l i c i t y .  " 



ÿ umber 5 r e f e r s  t o  an  exchange appear ing  on pages 2 3 4 6  

and 2 3 4 7  of t h e  t r a n s c r i p t .  P rosecu to r  G i l b e r t  was ques- 

t i o n i n g  wi tnes s  Ea r l ey  about  a v i s i t  he had r ece ived  from 

de fense  counsel  Connor. G i l b e r t  asked Ea r l ey  i f  Connor had 

shown him a  l e t t e r  a t  t h a t  time. Ea r l ey  answered a f f i rma-  

t i v e l y  and G i l b e r t  t hen  asked him i f  a le t te r  he was ho ld ing  

was t h e  same le t te r .  Ea r l ey  s a i d  it w a s  n o t  and G i l b e r t  

t hen  asked Connor t o  check h i s  f i l e s  f o r  t h e  l e t t e r .  A f t e r  

a  b r i e f  exchange, t h e  two a t t o r n e y s  approached t h e  bench f o r  

some d i s c u s s i o n  o f f  t h e  record .  Defense counse l  then  moved 

f o r  a m i s t r i a l  due t o  t h i s  r e q u e s t ,  c i t i n g  it a s  v i o l a t i v e  

of t h e  F i f t h  Amendment guaran tee  t h a t  a defendant  cannot  be  

compelled t o  f u r n i s h  evidence a g a i n s t  h imse l f .  

Number 6 r e f e r s  t o  t h e  f a c t  t h a t  t h e  S t a t e  was per-  

m i t t e d  t o  add c e r t a i n  w i tnes ses  t o  i t s  l i s t  of  w i tnes ses  

fo l lowing  v o i r  d i r e .  Three of t h e s e  w i t n e s s e s  were u l t i -  

mately  c a l l e d  t o  t h e  s t a n d  i n  t h e  course  of  t h e  t r i a l .  

Addressing t h i s  l a s t  i s s u e  f i r s t ,  w e  n o t e  t h a t  one of 

t h e  t h r e e  w i tnes ses  who could have p o s s i b l y  p re jud iced  

d e f e n d a n t ' s  case w a s  a  w i tnes s  defendant  had l i s t e d  a s  h i s  

own. Aside from t h i s ,  t h e  D i s t r i c t  Court  s t a t e d  a t  t h e  t i m e  

t h e  w i tnes ses  were l i s t e d  t h a t  he  would g r a n t  a  cont inuance 

on d e f e n d a n t ' s  r e q u e s t  p r i o r  t o  t h e  examination of  t h e s e  

w i tnes ses  i f  de fense  counse l  needed e x t r a  t i m e  t o  i n t e r v i e w  

t h e  w i tnes ses  and develop t h e i r  ques t ions .  This  oppor tun i ty  

cured any p r e j u d i c e  which might have o the rwi se  developed.  

Concerning t h e  a l l e g e d  v i o l a t i o n  of d e f e n d a n t ' s  F i f t h  

Amendment r i g h t s ,  w e  n o t e  t h a t  no o b j e c t i o n  was made on 

F i f t h  Amendment grounds a t  t h e  t i m e  of t h e  i n c i d e n t .  More- 

o v e r ,  t h e  r e q u e s t  was made of counse l  and n o t  of t h e  defen-  

d a n t .  ~ e v i e w i n g  t h e  t r a n s c r i p t  w e  cannot  d i s c e r n  how defen- 



d a n t  could have been p re jud iced  by t h e  exchange. C e r t a i n l y  

i t  i s  n o t  appa ren t  from t h e  r eco rd .  I n  a d d i t i o n ,  t h e  r eco rd  

f i l e d  wi th  t h i s  Court  does  n o t  c o n t a i n  an o b j e c t i o n  by 

defendant  w i th  r e s p e c t  t o  t h e  d i s m i s s a l  of t h e  f i r s t  I n f o r -  

mation and t h e  f i l i n g  of t h e  second. 

Having p rev ious ly  d i scussed  t h e  f i r s t  t h r e e  m a t t e r s  

w i t h  r e s p e c t  t o  o t h e r  i s s u e s ,  we a r e  l e f t  wi th  t h e  t a s k  of 

a s s e s s i n g  t h e  o v e r a l l  impact  of t h e s e  matters cons idered  

toge the r .  We f i n d  t h a t  t h e  i s s u e s  p re sen ted  he re ,  i f  t hey  

were t o  be cons idered  e r r o r ,  a r e  n o t  of t h e  q u a l i t y  t o  be 

i n  any sense  p r e j u d i c i a l .  

DENIAL - OF OPPORTUNITY - TO PRESENT DEFENSE 

Defendant contends  t h a t  c e r t a i n  a l l e g e d  e r r o r s  and 

erroneous r u l i n g  a t t e n d a n t  t o  t h i s  case had t h e  e f f e c t  of 

v i o l a t i n g  h i s  c o n s t i t u t i o n a l  r i g h t  " t o  have compulsory 

p roces s  f o r  o b t a i n i n g  wi tnes ses  i n  h i s  f avo r  a s  guaranteed 

by t h e  S i x t h  Amendment t o  t h e  United S t a t e s  C o n s t i t u t i o n  and 

A r t i c l e  11, S e c t i o n  2 4  of  t h e  Montana C o n s t i t u t i o n  of 1972." 

H e  b reaks  t h i s  assignment of e r r o r  i n t o  f i v e  p a r t s .  

1. F a i l u r e  t o  pay appointed counse l ;  

2 .  Denial  and quashing of subpoenas w i thou t  proper  

b a s i s ;  

3 .  Refusa l  t o  a l low i n  evidence of account ings  sub- 

m i t t e d  by defendant  t o  an a l l e g e d  v i c t i m ;  

4 .  The r e f u s a l  t o  a l l ow tes t imony a s  t o  work per-  

formed; 

5. Having t o  clear o u t - o f - s t a t e  w i tnes ses  w i t h  t h e  

c o u r t  and S t a t e  b e f o r e  ob ta in ing  subpoenas. 

W e  have p rev ious ly  d i scussed  d e f e n d a n t ' s  f i r s t  a s s ign -  

ment of e r r o r  i n  t h i s  regard  and found no showing of p re ju -  

d i c e  t o  h i s  defense .  



The d e n i a l  and quashing of subpoenas mentioned r e f e r  t o  

two i n c i d e n t s .  The f i r s t  involved d e f e n d a n t ' s  f a i l u r e  t o  

o b t a i n  a  a  subpoena duces tecum commanding M r s .  Robert  

Morr i s ,  t h e  w i fe  of an a l l e g e d  v i c t i m ,  t o  b r ing  cop ie s  of 

t h e  c o u p l e ' s  I n t e r n a l  Revenue r e t u r n s  f o r  a number of y e a r s .  

Defendant himself  s t a t e d  t h e  purpose f o r  which he  wished t o  

subpoena t h e  r eco rds :  

"Mrs. Morr is  w i l l  be  a  w i tnes s  i n  t h i s  c a s e  f o r  
t h e  defendant ,  and t h e  purpose of  t h i s  subpoena, 
Your Honor, it i s  going t o  become r e l e v a n t  i n  
t h i s  c a s e  concerning t h e  add res se s  and employers 
and ea rn ings  of t h i s  p a r t i c u l a r  w i t n e s s  f o r  t h e  
S t a t e .  And t h e  b e s t  evidence probably of t h e  
ea rn ings ,  employer and add res se s  and s o  f o r t h  
w i l l  by t h e  I n t e r n a l  Revenue r eco rds .  I f  M r .  
and M r s .  Morr is  have f i l e d  a  j o i n t  r e t u r n  of 
cou r se  t h i s  in format ion  i s  t h e r e  and M r s .  Morr is  
can prov ide  it. And it i s  most r e l e v a n t  on t h i s  
i s s u e .  This  i s  one of t h e  main p a r t s  of t h e  
Morr is  count.  " 

The S t a t e  o b j e c t e d  t o  t h e  g r a n t i n g  of t h e  subpoena on t h e  

grounds t h a t  it w a s  n o t  t h e  b e s t  evidence and no need was 

shown f o r  t h e  r eco rds .  The D i s t r i c t  Cour t ,  i n  denying t h e  

subpoena, s t a t e d  t h a t  "[wlhen you e s t a b l i s h  a  founda t ion  and 

b a s i s  f o r  it, then  t h e  c o u r t  w i l l  look a t  i t . "  I t  i s  n o t  

e r r o r  t o  r e q u i r e  a  p roper  founda t ion .  

A s i m i l a r  i n c i d e n t  occur red  concerning a subpoena by 

t h e  defense  of a  r e p r e s e n t a t i v e  of t h e  C r e d i t  Bureau. The 

C r e d i t  Bureau moved t o  quash and t h e  S t a t e  supported t h e  

motion arguing t h a t  t h e r e  was no founda t ion  l a i d  f o r  t h e  

evidence t o  be gained.  A f t e r  some argument, defense  counse l  

Barron asked t h a t  t h e  m a t t e r  be postponed u n t i l  a  s u f f i c i e n t  

founda t ion  was l a i d .  The defense  appa ren t ly  d i d  n o t  pursue 

t h i s  matter fol lowing t h a t  acquiescence.  This  s p e c i f i c a t i o n  

r e q u i r e s  no comment. 

Turning t o  d e f e n d a n t ' s  nex t  argument r ega rd ing  evidence 

of account ings ,  it appears  t h a t  t h e  tes t imony of Greg 



Warner, an a t t o r n e y  who r ep re sen ted  v i c t i m  Hort ick i n  a  

l a w s u i t  a g a i n s t  defendant ,  was excluded by t h e  t r i a l  c o u r t .  

~ e f e n d a n t ' s  o f f e r  of  proof was t o  t h e  e f f e c t  t h a t  M r .  War- 

n e r ' s  tes t imony would show t h a t  defendant  was holding t h e  

money openly under a  c l a im  of r i g h t .  However, t h i s  pur- 

po r t ed  good f a i t h  c la im t o  t h e  s e t t l e m e n t  was n o t  made u n t i l  

n e a r l y  a yea r  a f t e r  t h e  s e t t l e m e n t  had been ob ta ined  and 

on ly  a f t e r  a  demand by t h e  v i c t i m  through h i s  a t t o r n e y  had 

been made fo l lowing  H o r t i c k ' s  being con tac t ed  by t h e  a t t o r -  

ney g e n e r a l ' s  o f f i c e  t h u s  becoming aware of t h e  s e t t l e m e n t .  

A s  such,  t h i s  evidence w a s  n o t  r e l e v a n t  t o  h i s  de fense  of 

good f a i t h .  

Next, defendant  claims t h a t  he  o f f e r e d  t o  prove t h a t  

v i c t i m  Hor t ick  had been involved i n  c r i m i n a l  d i f f i c u l t i e s ,  

t h a t  he had r e t a i n e d  defendant  t o  defend him, t h a t  defendant  

d i d  some work i n  t h i s  ma t t e r  and was e n t i t l e d  t o  a  fee. 

This  f e e  was then  claimed a s  an o f f s e t  a g a i n s t  t h e  Hor t ick  

s e t t l e m e n t .  But defendant  a t tempted t o  i n t roduce  t h i s  

tes t imony through a former deputy county a t t o r n e y .  Only 

H o r t i c k ' s  o r  d e f e n d a n t ' s  tes t imony could have e s t a b l i s h e d  

t h a t  defendant  had been h i r e d  by Hor t i ck ,  t h a t  a f e e  agree-  

ment had been reached,  t h a t  he performed a  c e r t a i n  amount of 

work, t h a t  he was t h e r e f o r e  e n t i t l e d  t o  a  f e e  and t h a t ,  i n  

f a c t ,  he  r e t a i n e d  a  p o r t i o n  of H o r t i c k ' s  Workers' Compensa- 

t i o n  s e t t l e m e n t  f o r  t h a t  purpose. Hor t ick  d i d  n o t  t e s t i f y  

t h a t  he had r e t a i n e d  defendant  i n  t h e  matter and t h e  de fense  

d i d  n o t  examine him on t h a t  p o i n t .  Defendant chose n o t  t o  

t e s t i f y ,  and we are precluded from drawing any conc lus ions  

from t h a t  f a c t .  However, i n  t h e  absence of t h e  proper  

founda t iona l  tes t imony,  t h e  evidence was p rope r ly  excluded.  



F i n a l l y ,  b e f o r e  o b t a i n i n g  subpoenas f o r  o u t - o f - s t a t e  

w i t n e s s e s ,  t h e  d e f e n s e  was r e q u i r e d  t o  demons t ra te  t h e  

m a t e r i a l i t y  of  t h e  w i t n e s s '  tes t imony.  The S t a t e  was a l -  

lowed t o  be  p r e s e n t  d u r i n g  such demons t ra t ions .  Defendant  

a r g u e s  t h a t  h i s  de f ense  was t he r eby  r e v e a l e d  and p r e j u d i c e d .  

Th i s  i s s u e  a r i s e s  o u t  of a l i s t  of  o u t - o f - s t a t e  w i t n e s s e s  

c o n t a i n i n g  approximate ly  4 0  names submi t ted  j u s t  two weeks 

b e f o r e  t r i a l .  The l i s t  i nc luded  pe r sons  from Alaska,  

Nevada, I l l i n o i s ,  and West Germany. The purpose  of  t h e  

i n q u i r y  was t o  de te rmine  whether t h e s e  were l e g i t i m a t e  

w i t n e s s e s .  Again, de f endan t  has  made no showing of  p r e j u -  

d i c e  w i t h  r e s p e c t  t o  h i s  i n a b i l i t y  t o  o b t a i n  any of  t h e s e  

w i t n e s s e s .  Without  such a  showing, t h e r e  i s  no e r r o r .  

TESTIMONY REGARDING ATTORNEY'S FEES 

These i s s u e s  relate t o  tes t imony r e g a r d i n g  r e a s o n a b l e  

a t t o r n e y ' s  fees. The f i r s t  tes t imony  which i s  o b j e c t e d  t o  

by de fendan t  came from Bud P i l l e n ,  Bureau Chief of t h e  S t a t e  

In su rance  Fund. H e  t e s t i f i e d  t h a t  i n  h i s  o b s e r v a t i o n  a t t o r -  

neys  r e g u l a r l y  charged " twenty- f ive  p e r c e n t  [of s e t t l e m e n t s ]  

u n l e s s  t h e  c a s e  went t o  hea r ing ,  and t h e n  it  was u s u a l l y  

one - th i rd . "  I f  it went t o  t h e  Supreme Cour t ,  p o s s i b l y  f o r t y  

p e r c e n t .  Next,  N e i l  Keefe r ,  a  Montana a t t o r n e y  s p e c i a l i z i n g  

i n  Workers' Compensation, t e s t i f i e d  t h a t  h i s  normal f e e  t o  

Workers' Compensation c l i e n t s  was 2 5  p e r c e n t .  

Defendant  a rgues  t h a t  t h i s  t e s t imony  should  n o t  have 

been admi t ted  because  i t  had no th ing  t o  do w i t h  t h e  i s s u e  

b e f o r e  t h e  j u r y ,  whether de f endan t  embezzled from t h e  c l i -  

e n t .  A t  t h e  t i m e  t h e r e  w a s  no s t a t u t o r y  l i m i t  on Workers'  

Compensation f e e s .  A s  a  r e s u l t ,  de f endan t  c l a ims  t h i s  

t e s t i m o n y ' s  on ly  e f f e c t  w a s  t o  " i n f l ame  t h e  p a s s i o n s  of  t h e  

j u r y  and confuse  t h e  t r u e  i s s u e s . "  



Therea f t e r ,  defendant  a t tempted t o  p r e s e n t  t h e  test i-  

mony of James Walsh, Deputy County At torney  f o r  Cascade 

County. H i s  test imony r e l a t e d  t o  t h e  a l l e g e d  r e p r e s e n t a t i o n  

of  Donald Hor t ick  i n  t h e  c r imina l  matter p rev ious ly  d i scussed .  

The tes t imony of w i tnes ses  P i l l e n  and Keefer about  t h e  

reasonableness  of a t t o r n e y  f e e s  w a s  r e l e v a n t  t o  t h e  t r a n -  

s a c t i o n s  i n  which no f e e  agreement w a s  made between t h e  

c l i e n t  and Bre tz .  Kee fe r ' s  tes t imony was p r i m a r i l y  l i m i t e d  

t o  t h e  S t an l ey  Gaines f i l e  and defendant  w a s  u l t i m a t e l y  

a c q u i t t e d  of t h e  count .  Beyond t h a t ,  t h e  purpose of e x p e r t  

tes t imony i s  t o  a s s i s t  t h e  ju ry  i n  making i t s  de t e rmina t ion ;  

it does  n o t  l i m i t  t h e  j u r y ' s  c a p a c i t y  t o  dec ide  f o r  i t s e l f .  

S ince  t h e  s t a t u t e  i n  e f f e c t  a t  t h e  t i m e  provided t h a t  an 

agreement a s  t o  a t t o r n e y ' s  f e e s  could be  impl ied ,  some 

s t anda rd  by which t h e  j u ry  could determine what such an 

impl ied  agreement might  be  w a s  e s s e n t i a l .  I n  a d d i t i o n  t o  

t h i s ,  even where t h e r e  was an  agreed f e e ,  defendant  o f t e n  

d i d  n o t  adhere  t o  t h e  agreement though t h i s  gave t h e  ju ry  an 

independent  b a s i s  f o r  i t s  de te rmina t ion .  I n  t h e  G i l b e r t  

case, f o r  example, defendant  k e p t  80  p e r c e n t  f o r  h i s  f e e .  

We have a l r e a d y  addressed  t h e  founda t iona l  d e f i c i e n c i e s  

of  Walsh 's  test imony and f i n d  no e r r o r .  

TESTIMONY - BY GERLACH CONCERNING OTHER CRIMES 

D r .  W i l l i a m  Ger lach was c a l l e d  by t h e  S t a t e  t o  r e f u t e  

c e r t a i n  medical  r e p o r t s  t h a t  appeared i n  t h e  I A B  f i l e s .  D r .  

Ger lach t e s t i f i e d  t h a t  he  would d i c t a t e  medical  r e p o r t s  on 

v a r i o u s  p a t i e n t s  and then  would have them typed by defen- 

d a n t ' s  o f f i c e .  They would be r e t u r n e d  t o  him f o r  h i s  review 

o r  s i g n a t u r e .  D r .  Ger lach went on t o  t e s t i f y  t h a t  t h e  



medical  r e p o r t s  on Ray Pohjo la  and E a r l  Tanneh i l l  w e r e  n o t  

prepared o r  s igned by him. 

Defendant a rgues  t h a t  t h i s  tes t imony was i r r e l e v a n t  i n  

t h a t  it amounted t o  an accusa t ion  t h a t  defendant  had com- 

m i t t e d  t h e  crimes of  f o r g e r y  and o b t a i n i n g  money by f a l s e  

p r e t e n s e s ,  crimes which he  was n o t  charged wi th  i n  t h e  

Pohjo la  o r  Tanneh i l l  counts .  Furthermore,  defendant  was 

charged i n  t h e  Tanneh i l l  matter w i t h  p repa r ing  a f a l s e  

p e t i t i o n  f o r  compromise s e t t l e m e n t  and t h e  ju ry  may have 

confused t h e  i s s u e s  and t h e  proof .  

I n  S t a t e  v .  P h i l l i p s  (1953) ,  127 Mont. 381, 394, 264 

P.2d 1009, 1016, w e  s t a t e d :  

". . . t r a n s a c t i o n s  which a r e  s o  r e l a t e d  t o ,  and 
connected wi th ,  t h e  fo rge ry  charged a s  t o  be  
o the rwi se  admis s ib l e  a r e  n o t  i nadmis s ib l e  because 
they  tend t o  prove a wholly d i s s i m i l a r  cr ime,  
p a r t i c u l a r l y  where t hey  c o n s t i t u t e  p a r t  of a con- 
nected o r  cont inuous t r a n s a c t i o n  on t h e  p a r t  of 
t h e  accused. " 

The evidence i n  t h i s  c a s e  t ends  t o  show t h a t  t h e  Gerlach 

medical  r e p o r t s  had been f r a u d u l e n t l y  submit ted t o  t h e  I A B  

and c o n s t i t u t e  p a r t  of a connected o r  cont inuous t r a n s a c t i o n  

on t h e  p a r t  of defendant .  The tes t imony goes t o  demonstra te  

t h e  manner i n  which defendant  se t  up t h e  system by which he  

could  commit t h e  crimes w i t h  which he  was e v e n t u a l l y  charged.  

IMPEACHMENT - OF WITNESS McMASTER BY - STATE 

George McMaster w a s  t h e  S t a t e ' s  second wi tnes s  and once 

he w a s  on t h e  s t a n d  t h e  c o u r t  al lowed t h e  S t a t e  t o  impeach 

him. 

S e c t i o n  93-1901-8, R.C.M. 1947, p rov ides :  

"The p a r t y  producing a wi tnes s  i s  n o t  al lowed t o  
impeach h i s  c r e d i t  by evidence of bad c h a r a c t e r  
b u t  he may c o n t r a d i c t  him by o t h e r  evidence,  and 
may a l s o  show t h a t  he  has made a t  o t h e r  t i m e s  
s t a t emen t s  i n c o n s i s t e n t  wi th  h i s  p r e s e n t  test i-  
mony, as provided i n  s e c t i o n  93-1901-12." 



Because t h e  S t a t e  made no showing of s u r p r i s e  and because it 

w a s  long aware t h a t  McMaster's p o s i t i o n  was t h a t  he had n o t  

been a  v i c t i m ,  defendant  a rgues  t h a t  t h e  c o u r t  e r r e d  i n  

p e r m i t t i n g  h i s  test imony. 

Witness McMaster t e s t i f i e d  t h a t  when h e  f i r s t  v i s i t e d  

d e f e n d a n t ' s  o f f i c e ,  t h e  men agreed they  would s p l i t  t h e  

s e t t l m e n t  50-50. This  w a s  a  s u r p r i s e  t o  t h e  S t a t e  because 

t h e  S t a t e  be l i eved  he  would t e s t i f y  t h e r e  had been no f e e  

agreement. McMaster was a  h o s t i l e  w i tnes s  as w e l l  because 

he  was su ing  t h e  S t a t e  f o r  $100,000 as a r e s u l t  of  having 

been named a s  a v i c t i m  i n  t h e  Informat ion  f i l e d  a g a i n s t  

defendant .  The S t a t e  w a s  only  aware of t h e  l a t t e r  hos- 

t i l i t y  of McMaster y e t  d i d  n o t  want t o  d i smis s  t h e  McMaster 

count .  I n  S t a t e  v.  Bloor (1898) ,  20 Mont. 574, 585, 52 P. 

611, t h i s  Court  s t a t e d :  

" I t  n o t  i n f r e q u e n t l y  happens t h a t  a wi tnes s  i s  
brought  under t h e  i n f l u e n c e  of an  adve r se  p a r t y ,  
and upon t h e  t r i a l  completely dece ives  t h e  p a r t y  
c a l l i n g  him. When such i n s t a n c e s  ar ise i n  c r i m -  
i n a l  c a s e s ,  by t h e  g r e a t  weight of  a u t h o r i t y  t h e  
r i g h t  t o  cross-examine arises as one necessary  
f o r  t h e  p rosecu t ion  of  t h e  r i g h t s  of t h e  S t a t e  
a g a i n s t  t h e  p e r j u r y  o r  evas ion  of  an unwi l l ing  
wi tnes s .  'I 

I n  S t a t e  v. Traufer  (1939),  109 Mont. 275, 285, 97 P.2d 

336, w e  s t a t e d :  

" . . . A p a r t y  i s  n o t  bound t o  a c c e p t  t h e  tes t i -  
mony of  h i s  own wi tnes s  a s  c o r r e c t ,  p a r t i c u l a r l y  
i n  c a s e s  o f  t h i s  n a t u r e  where t h e r e  i s  motive i n  
changing t h e  e f f e c t  of  a  p rev ious ly  made s t a t e -  
ment. . ." 

The D i s t r i c t  Cour t  d i d  n o t  err i n  a l lowing  t h e  S t a t e  t o  

impeach t h e  test imony of McMaster under t h e  c i rcumstances  

p re sen ted  i n  t h i s  case .  This  s e e m s  p a r t i c u l a r l y  compell ing 

i n  l i g h t  of McMaster's test imony t h a t  it was d e f e n d a n t ' s  

i d e a  t h a t  he make t h e  c l a i m  a g a i n s t  t h e  S t a t e .  



LARRY SANFORD TESTIMONY 

I n  t h e  Swims Under Count (Count 4 7 ) ,  an i s s u e  a r o s e  a s  

t o  whether defendant  had prosecuted a produc ts  l i a b i l i t y  

s u i t  f o r  M r .  S w i m s  Under a g a i n s t  Heston Corporat ion.  Lar ry  

Sanford,  s t a f f  a t t o r n e y  f o r  Heston, t e s t i f i e d  t h a t  corpora-  

t i o n  p o l i c y  was t o  immediately inform i t s  l i a b i l i t y  c a r r i e r  

by l e t t e r  of any claims a g a i n s t  t h e  co rpo ra t ion .  Then he 

t e s t i f i e d  no such le t ter  appeared i n  t h e i r  f i l e .  

Defendant o b j e c t s  t o  t h i s  tes t imony because Sanford w a s  

n o t  employed by Heston when t h e  s u i t  was a l l e g e d l y  brought  

and had on ly  been t o l d  t h a t  t h a t  was t h e  p o l i c y  a t  Heston a t  

t h a t  t i m e  a s  we l l .  

Sec t ion  93-401-2, R.C.M. 1947, p rov ides :  

"A w i t n e s s  can t e s t i f y  t o  t h o s e  f a c t s  on ly  which 
he knows o f  h i s  own knowledge; t h a t  i s ,  which a r e  
de r ived  from h i s  own pe rcep t ions ,  excep t  i n  t h o s e  
few expres s  c a s e s  i n  which h i s  op in ions  o r  i n f e r -  
ences ,  o r  t h e  d e c l a r a t i o n s  of o t h e r s ,  are admis- 
s i b l e .  " 

Any problem w i t h  San fo rd ' s  tes t imony i s  a problem of 

weight .  Defendant had t h e  oppor tun i ty  t o  cross-examine wi th  

r e s p e c t  t o  t h e  completeness of Heston Corpora t ion  r e c o r d s  of 

t h e  d a t e  i n  ques t ion .  H e  was f u r t h e r  e n t i t l e d  t o  a rgue  t o  

t h e  ju ry  t h a t  t h i s  tes t imony could n o t  be  conc lus ive .  

J U R Y  INSTRUCTIONS 

Counts 6 and 50 of  t h e  amended Informat ion a l l e g e d  t h a t  

defendant  ob ta ined  money from t h e  IAB by f a l s e  p r e t e n s e s  i n  

t h e  Barry and Tanneh i l l  c a s e s .  Counts 7 and 51 of t h e  

amended Informat ion a l l e g e d  t h a t  defendant  prepared f a l s e  

evidence i n  t hose  ca ses .  I n  a l l  f o u r  counts  t h e  i t e m s  

a l l e g e d  t o  be f a l s e  were P e t i t i o n s  f o r  Compromise S e t t l e -  

ment and P e t i t i o n s  f i l e d  by defendant .  Though t h e  j u ry  was 



adequa te ly  i n s t r u c t e d  wi th  r e s p e c t  t o  t h e  n a t u r e  and ele- 

ments of  t h e  crimes charged,  defendant  o b j e c t s  because no 

i n s t r u c t i o n  expla ined  t o  t h e  ju ry  t h a t  t h e  i t ems  a l l e g e d  t o  

be  false w e r e  t h e  p e t i t i o n s .  

F i r s t  w e  n o t e  t h a t  du r ing  h i s  opening s t a t emen t ,  de- 

f e n s e  counse l  reques ted  t h a t  t h e  c o u r t  r ead  t h e  charg ing  

document t o  t h e  j u ry  and t h e  c o u r t  adv ised  him t h a t  he  might 

r ead  t h o s e  charges  t o  t h e  ju ry  h imse l f .  Defense counse l  

Barron r ead  t h e  charges  which are r e f e r r e d  t o  i n  t h i s  i s s u e  

a t  t h a t  t i m e .  I n  a d d i t i o n  t o  t h i s ,  p rosecu to r  G i l b e r t ,  i n  

h i s  summation, d i s cus sed  t h e  f a l s e  r e p r e s e n t a t i o n s  and f a l s e  

evidence r e f e r r e d  t o  i n  t h e  Informat ion.  Reviewing h i s  

s t a t emen t s  i n  t h i s  r ega rd ,  i t  appears  t h a t  t h e  ju ry  w a s  ade- 

q u a t e l y  app r i s ed  of t h e  n a t u r e  and s u b j e c t  of t h e s e  charges .  

Beyond t h i s ,  t h e  i n s t r u c t i o n s  which were g iven  i n  t h i s  

a r e a  were n o t  erroneous;  i f  defendant  f e l t  f u t h e r  i n s t r u c -  

t i o n s ,  i nc lud ing  more s p e c i f i c  i n s t r u c t i o n s  were necessary ,  

it was incumbent upon him t o  r e q u e s t  more s p e c i f i c  i n s t r u c -  

t i o n s .  No such r e q u e s t  appears  i n  t h e  r eco rd .  

Defendant goes on t o  o b j e c t  t o  t h e  g i v i n g  of t h r e e  

p a r t i c u l a r  i n s t r u c t i o n s .  The f i r s t  i n s t r u c t i o n  s t a t e d ,  i n  

e s sence ,  t h a t  i n  t h e  c r i m e  of  l a r ceny  by b a i l e e  r e s t i t u t i o n  

i s  n o t  a  defense  when t h e  c r i m i n a l  i n t e n t  e x i s t e d  a t  t h e  

t i m e  of t h e  t ak ing .  I n  o t h e r  words, t h e  crime i s  complete 

a t  t h e  p o i n t  o f  t ak ing  w i t h  t h e  i n t e n t  t o  permanently de- 

p r i v e .  R e s t i t u t i o n  i s  o n l y  a  de fense  when t h e  defendant  

in tended  t o  r e t u r n  t h e  p rope r ty  a t  t h e  t i m e  i t  was taken .  

Th i s  i n t e r p r e t a t i o n  i s  c o n s i s t e n t  w i th  s e c t i o n  94-2717, 

R.C.M. 1947. 

Defendant nex t  o b j e c t s  t o  t h e  g i v i n g  of t h e  fo l lowing  

i n s t r u c t i o n :  



"When, as i n  t h i s  c a s e ,  i t  i s  a l l e g e d  t h a t  t h e  
crime charged was committed on o r  about  a  cer- 
t a i n  d a t e ,  i f  t h e  j u ry  f i n d s  t h a t  t h e  crime was 
committed, i t  i s  n o t  necessary  t h a t  t h e  proof 
show t h a t  i t  was committed on t h a t  p r e c i s e  d a t e ;  
i t  i s  s u f f i c i e n t  t h a t  t h e  proof shows t h a t  t h e  
crime was committed p r i o r  t o  t h e  f i l i n g  of t h e  
in format ion .  " 

Defendant ma in t a in s  t h a t  no evidence w a s  p r e sen ted  t o  t h e  

j u ry  as t o  when t h e  Informat ion w a s  f i l e d  s o  t h e  i n s t r u c t i o n  

was meaningless t o  t h e  ju ry  a s  t o  determining t h e  t i m e  of  

t h e  o f f ense .  To p rope r ly  u t i l i z e  t h i s  i n s t r u c t i o n ,  a  j u ry  

should be app r i s ed  of t h e  d a t e  of  t h e  f i l i n g  of t h e  charg ing  

document. However, i n  t h e  absence of any showing of p re ju -  

d i c e ,  t h e  f a i l u r e  of t h i s  a p p r i s a l  i s  n o t  r e v e r s i b l e  e r r o r .  

I n  t h i s  c a s e ,  t h e r e  i s  no showing t h a t  any proof was pre-  

s en t ed  which tended t o  prove t h a t  any o f f e n s e  had been 

committed a f t e r  t h e  Informat ion was f i l e d .  

The nex t  i n s t r u c t i o n  ob jec t ed  t o  by defendant  r e a d s  a s  

fo l lows:  

" I f  t h e  evidence shows t h a t  defendant  made s i m i -  
l a r  f a l s e  r e p r e s e n t a t i o n s  o r  p r e t e n s e s  t o  persons  
o t h e r  than t h e  owner, such evidence,  i f  be l i eved  
by you, is s u f f i c i e n t  co r robora t ion . "  

Defendant a rgues  t h a t  t h e r e  i s  no evidence of f a l s e  r ep re -  

s e n t a t i o n s  t o  o t h e r s  a s  t o  t h e  f a l s e  p r e t e n s e  counts  and t h e  

i n s t r u c t i o n s  should n o t  have been g iven .  The S t a t e  a rgues  

t h a t  c e r t a i n  evidence was t o  be cons idered  a s  such and it i s  

w i t h i n  t h e  prov ince  of  t h e  ju ry  t o  have cons idered  it. I n  

e i t h e r  ca se ,  i t  would n o t  be  p r e j u d i c i a l  e r r o r  upon which t o  

gain a r e v e r s a l .  

Defendant nex t  complains of t h e  t r i a l  c o u r t ' s  r e f u s a l  

t o  i n s t r u c t  t h e  ju ry  t h a t  i n  o rde r  t o  c o n v i c t  defendant  of 

embezzlement o r  l a r ceny  by b a i l e e ,  they  must f i n d  t h a t  t h e  

i n t e n t  t o  s t e a l  w a s  n o t  p r e s e n t  a t  t h e  t i m e  he  took posses-  



s i o n  of t h e  funds.  This  i s s u e  has  been p rev ious ly  d i scussed  

and w e  f i n d  no e r r o r .  The c r u c i a l  element he re  i s  t h a t  t h e  

defendant  s t o l e  t h e  money by v i r t u e  of  h i s  r e l a t i o n s h i p  wi th  

h i s  c l i e n t .  

Defendant n e x t  o b j e c t s  t o  c e r t a i n  i n s t r u c t i o n s  being 

r e fused  and o t h e r s  g iven  w i t h  r e s p e c t  t o  d e f e n d a n t ' s  pos i -  

t i o n  t h a t  he had a  l i e n  upon t h e  s e t t l e m e n t  funds of t h e  

v i c t ims  f o r  l e g a l  s e r v i c e s  rendered.  Our review of t h e  

i n s t r u c t i o n  given and t h e  i n s t r u c t i o n s  r e f u s e d  i n d i c a t e s  no 

e r r o r .  

F i n a l l y  defendant  a rgues  t h a t  it w a s  improper f o r  t h e  

c o u r t  t o  g i v e  t h e  ju ry  an  i n s t r u c t i o n  p e r t a i n i n g  t o  t h e  

purposes  f o r  which t h e  j u ry  could cons ide r  evidence of o t h e r  

crimes n o t  charged. This  i n s t r u c t i o n  b e n e f i t s  t h e  defen- 

d a n t ,  n o t  t h e  S t a t e ,  i n  t h a t  i t  narrowly r e s t r i c t s  t h e  

c o n s i d e r a t i o n  which may be  given such evidence.  

An i n t e n s e  review of  t h i s  complex r e c o r d  r e v e a l s  no 

p r e j u d i c i a l  e r r o r  upon which a r e v e r s a l  of t h e  t r i a l  c o u r t  

cou ld  be  founded. The judgment and sen tence  of t h e  ~ i s t r i c t  

Court  i s  a f f i rmed.  



W e  concur :  

3~4$.%4L 
~ l x l e f  J u s t i c e  F- 

 ono or- ~ o b e r p  J. Boyd, @ i s -  
t r i c t  Judge,  s i t t i n g  i n  p l a c e  
of M r .  J u s t i c e  Danie l  J. Shea. 

M r .  J u s t i c e  John C .  Sheehy s p e c i a l l y  concu r r i ng :  

I concur  o n l y  i n  t h e  r e s u l t .  The de fendan t  i s  undoubtedly 

g u i l t y .  I am unab le  t o  condone t h e  i g n o b l e  a c t i o n s  of  t h e  

S t a t e  t h a t  c o n t r i b u t e d  t o  t h e  d e l a y  i n  t r i a l  and t h e  r e f u s a l  

t o  pay d e f e n d a n t ' s  a t t o r n e y s  u n t i l  f o r c e d  by t h e  c o u r t .  Were 

de fendan t  n o t  an  a t t o r n e y ,  I should  have d i s s e n t e d .  


