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M r .  J u s t i c e  John Conway Harr i son  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

Both p a r t i e s  appea l  from a  d e c l a r a t o r y  judgment e n t e r e d  

i n  t h e  ~ i s t r i c t  Court  f o r  Carbon County, t h e  Honorable C .  B. 

Sande p r e s i d i n g  wi thou t  a ju ry .  Pursuant  t o  Rule 2 3 ( h ) ,  

M.R.App.Civ.P., defendant  w a s  s t i p u l a t e d  as a p p e l l a n t  and 

p l a i n t i f f  a s  respondent .  

Lying a t  t h e  r o o t  of t h i s  appea l  i s  a  640 a c r e  ranch i n  

Carbon County which was s o l d  by a p p e l l a n t  t o  respondent .  The 

ranch was formerly  p a r t  of  a  l a r g e r  p rope r ty  owned by appel-  

l a n t ' s  g r and fa the r .  I n  1937 and a g a i n  i n  1962, t h e  grand- 

f a t h e r  ob ta ined  wate r  purchase  c o n t r a c t s  and s tock  subsc r ip -  

t i o n  agreements which e n t i t l e d  him t o  buy c e r t a i n  amounts of  

water  from t h e  Rock Creek Water U s e r ' s  Assoc ia t ion .  There 

i s  no d i s p u t e  t h a t  t h e s e  r i g h t s  w e r e  owned i n  con junc t ion  

wi th  t h e  undivided p rope r ty .  The record  d i s c l o s e s  t h a t  t h e  

on ly  a c t u a l  use  of water under t h e  c o n t r a c t s  w a s  f o r  i r r i g a -  

t i o n  du r ing  a b r i e f  pe r iod  i n  1966. Upon t h e  d e a t h  of  ap- 

p e l l a n t ' s  g r and fa the r  i n  1969, t h e  ranch  and t h e  c o n t r a c t  

wate r  r i g h t s  were d iv ided  equa l ly  between a p p e l l a n t  and h i s  

cous in .  A s  t h i s  c a s e  does n o t  concern t h e  c o u s i n ' s  " i n h e r i -  

t ance , "  t h e  t e r m s  ranch  o r  p rope r ty  w i l l  h e r e a f t e r  r e f e r  on ly  

t o  t h a t  which "passed"  t o  a p p e l l a n t .  

According t o  a p p e l l a n t ,  h i s  p o r t i o n  of  t h e  c o n t r a c t  

water r i g h t s  cont inued t o  be  owned w i t h  t h e  ranch.    his 

s t a t emen t  i s  born o u t  by t h e  f a c t  t h a t  when a p p e l l a n t  mort- 

gaged t h e  land  i n  1969 t h e  water  r i g h t s  were t r e a t e d  a s  ap- 

p u r t e n a n t  t o  it. 

Attempts t o  s e l l  t h e  ranch  began i n  1971. Over s e v e r a l  

y e a r s  i t  w a s  l i s t e d  w i t h  v a r i o u s  a r e a  r e a l t o r s  and unsucces s fu l  

n e g o t i a t i o n s  f o r  s a l e  w e r e  begun wi th  s e v e r a l  p r o s p e c t i v e  



buyers.  The p r i c e  sought  du r ing  t h i s  pe r iod  i s  most o f t e n  

r e f e r r e d  t o  as being approximately $240,000. Appel lan t  

t e s t i f i e d  t h a t  sometimes t h i s  f i g u r e  inc luded  t h e  c o n t r a c t  

wate r  r i g h t s  b u t  sometimes d i d  no t .  F u r t h e r ,  he s a i d  he 

never in tended  t o  i n c l u d e  a  g r a v e l  d e p o s i t  l o c a t e d  on t h e  

ranch.  This  l a s t  a s s e r t i o n  was c o n t r a d i c t e d  by an  a r e a  

r e a l t o r  who t e s t i f i e d  t h a t  a p p e l l a n t  po in ted  t h e  g r a v e l  p i t  

o u t  " a s  a  real a s s e t  of t h e  ranch" and i n d i c a t e d  i t  was i n -  

c luded w i t h  t h e  rest of t h e  p rope r ty .  

I n  l a t e  1975 respondent  o f f e r e d  t o  buy t h e  p r o p e r t y ,  

i nc lud ing  " t h e  g r a v e l  p i l e s "  and " a l l  w a t e r  r i g h t s "  f o r  

$185,000. Even though a  l o c a l  bank, a s  ho lde r  of  t h e  mort- 

gage on t h e  p rope r ty ,  p u t  p r e s s u r e  on a p p e l l a n t  t o  a c c e p t  

t h e  o f f e r ,  he r e j e c t e d  it a s  t oo  low. A f t e r  t h i s  occur red ,  

t h e  n e g o t i a t i o n s  between t h e  p a r t i e s  w e r e  conducted by 

a t t o r n e y - r e a l t o r  William Morse who r e p r e s e n t e d  respondent  

a s  an  undisc losed  p r i n c i p l e .  

Morse t e s t i f i e d  t h a t  t h e  c a t a l y s t  f o r  t h e  s a l e  was 

a p p e l l a n t ' s  r e p r e s e n t a t i o n  t h a t  t h e r e  w a s  a  c o n t r a c t  w i th  

a  t h i r d  p a r t y  f o r  t h e  sale of g r a v e l  from t h e  ranch.  Upon 

l e a r n i n g  t h i s ,  respondent  o f f e r e d  $201,500 f o r  t h e  p rope r ty .  

Appel lan t  agreed,  and a buy-se l l  agreement con ta in ing  t h e  

fo l lowing  language w a s  prepared and s igned  by bo th  p a r t i e s :  

"Al l  of  t h e  se l ler ' s  r i g h t s ,  t i t l e s  and 
i n t e r e s t  i n  and t o  t h e  above-described r e a l  
p rope r ty  s h a l l  be deemed inc luded  i n  t h i s  
s a l e ,  i n c l u d i n g  a l l  wate r ,  d i t c h  and i r r i g a -  
t i o n  r i g h t s  which t h e  seller has  c u r r e n t l y  
used on t h e  premises.  

"It i s  agreed t h a t  t h e  p a r t i e s  a r e  n o t  aware 
of t h e  e x a c t  s t a t u s  of t h e  o i l ,  g a s  and minera l  
r i g h t s  on t h e  premises  a t  t h e  p r e s e n t  t i m e .  
However seller a g r e e s  t o  convey buyer 50% of 
a l l  t h e  o i l ,  g a s  and mine ra l s  on a l l  t h e  prem- 



ises i f  seller owns a t  l e a s t  50% t h e r e o f ;  i n  
t h e  even t  seller owns less than  50% of  a l l  
t h e  mine ra l s  on a l l  t h e  l a n d s  he hereby ag rees  
t o  convey a l l  such o i l ,  ga s  and minera l  r i g h t s  
upon t h e  premises a s  he does own." 

A c o n t r a c t  f o r  deed was prepared by a p p e l l a n t ' s  a t t o r -  

ney and s igned by t h e  p a r t i e s  on May 11, 1976. I t  made no 

mention of  w a t e r  r i g h t s  b u t  d i d  i n c l u d e  a c l a u s e  d e a l i n g  

wi th  t h e  mine ra l s  i n  s u b s t a n t i a l l y  t h e  same language a s  t h e  

buy-se l l  agreement. Before  t h e  c o n t r a c t  was s igned  t h e  

p a r t i e s  d i s ag reed  as t o  whether a p p e l l a n t  was t o  r e s e r v e  

50% of t h e  sand and g r a v e l  r i g h t s .  They completed t h e  sale 

b u t  executed a supplementary agreement t o  t h e  e f f e c t  t h a t  

t h e  sand and g r a v e l  r i g h t s  would be  s e t t l e d  l a t e r .  

An a s s o c i a t e  of a p p e l l a n t ' s  a t t o r n e y  handled t h e  de- 

t a i l s  of t h e  t r a n s a c t i o n  and wrote a le t te r  t o  Morse which 

r eads :  

"The buy-se l l  agreement does n o t  s p e c i f i c a l l y  
se t  f o r t h  t h e  manner i n  which t h e  water i s  t o  
be  t r a n s f e r r e d ,  b u t  I propose t h a t  w e  handle  
t h a t  a s p e c t  a s  fo l lows:  M r .  - C h i l c o t t  w i l l  -- as-  
s i g n  t o  M r .  Adams bo th  t h e  s t o c k  purchase  --- -- 
agreements and water purchase  c o n t r a c t s  which 
he ho lds .  M r .  Adams w i l l  t hen  execute  a n  as -  - 
signment of  t h o s e  r i g h t s  back t o  M r .  C h i l c o t t ,  
which w i l l  be  he ld  i n  escrow f o r  u s e  i n  t h e  
even t  of d e f a u l t .  I f e e l  t h i s  arrangement i s  
b e t t e r  f o r  your c l i e n t  than  merely p l a c i n g  
t h e  ass ignments  from M r .  C h i l c o t t  t o  M r .  Adams 
i n  escrow s i n c e  t h e  s t o c k  i n  t h e  Water Asso- 
c i a t i o n  must be vo ted  by i t s  record  owner, and 
I assume t h a t  M r .  Adams would n o t  want t o  w a i t  
t h e  l i f e  of  t h e  c o n t r a c t  t o  become r eco rd  
owner. The t r a n s f e r  of t h e  wate r  c o n t r a c t  
agreements r e q u i r e s  approval  by t h e  Board of 
D i r e c t o r s  of  t h e  Water Assoc i a t i on ,  b u t  I have 
been i n  c o n t a c t  w i t h  t h a t  o r g a n i z a t i o n  and 
a n t i c i p a t e  no problems on t h a t  end whatsoever."  
(Emphasis added.)  

Morse t e s t i f i e d  a s  fo l lows:  

"Q. Did you have occas ion  t o  d i s c u s s  w i t h  M r .  
Barnard, a t t o r n e y  i n  M r .  T o l l i v e r ' s  o f f i c e ,  a s  
t o  how t h e  wate r  would be  t r a n s f e r r e d ?  A. I 
d i d .  



"Q. Was t h e r e  any q u e s t i o n  wi th  r e s p e c t  t o  
your conversa t ion ,  e i t h e r  be fo re  o r  a f t e r  t h i s  
l e t t e r  w i th  M r .  Barnard,  a s  t o  whether o r  n o t  
t h e  Cooney Dam [ c o n t r a c t ]  water  w a s  t o  be  as- 
s igned  t o  M r .  Adams a s  i n d i c a t e d  i n  M r .  Ba rna rd ' s  
l e t t e r ?  A. Not i n  t h e  l e a s t ,  w e  had gone over  
it i n  d e t a i l  w i th  h i s  o f f i c e ,  w e  a l s o  had some 
of  t h e  Cooney Dam, c a l l  it Rock Creek Water 
Assoc i a t i on ,  o r  something l i k e  t h a t ,  forms, t h a t  
are t o  be used f o r  t h a t  s o r t  of  t h i n g ,  and w e  
d i s cus sed  it i n  d e t a i l ;  it w a s  p u r e l y  a perfunc- 
t o r y  matter t h a t  needed t o  be done a s  f a r  a s  I 
was concerned, and I was l e f t  w i t h  t h e  impres- 
s i o n  t h a t  w a s  what he thought a l s o . "  

On t h e  day t h e  c o n t r a c t  was executed,  respondent  de- 

p o s i t e d  $57,500 i n  escrow wi th  i n s t r u c t i o n s  n o t  t o  r e l e a s e  

it u n t i l  adequate  evidence of t i t l e  w a s  provided.  Although 

t h e  escrow money was r e l e a s e d  approximately two months l a t e r ,  

we have n o t  been p re sen ted  wi th  any in format ion  a s  t o  whe- 

t h e r  evidence of  t i t l e  w a s  a c t u a l l y  p re sen ted .  

Respondent r a i s e d  hay on t h e  ranch  i n  1976 and ha rves t ed  

t o n s  i n  t h r e e  c u t t i n g s .  The c o n t r a c t  water was n o t  

needed t h a t  yea r  as o t h e r  decreed water was s u f f i c i e n t .  The 

nex t  y e a r ,  respondent  spread f e r t i l i z e r  on h i s  hay p a s t u r e  

i n  hopes of  o b t a i n i n g  a 300 ton  y i e l d .  The summer was par-  

t i c u l a r l y  d r y  and t h e  decreed water  w a s  n o t  enough t o  maxi- 

mize product ion.  Appel lan t  denied t h a t  t h e  c o n t r a c t  water 

r i g h t s  had been t r a n s f e r r e d  and would n o t  a l low respondent  

t o  have any of t h a t  wate r  u n t i l  l a t e  i n  t h e  summer. Only 

68 t o n s  of hay w a s  c u t .  C a t t l e  w e r e  al lowed t o  g r a z e  on 

p a r t  of t h e  c rop  l and  because,  a s  respondent  a s s e r t s ,  t h e  

wate r  came too  l a t e  and t h e  c rop  w a s  a l r e a d y  ru ined .  Ap- 

p e l l a n t  contends t h e  g raz ing  c a t t l e  w e r e  t h e  cause  of t h e  

c rop  l o s s .  

I n  August 1976 respondent  f i l e d  a d e c l a r a t o r y  judgment 

a c t i o n  wi th  regard  t o  t h e  sand and g r a v e l .  The complaint  

was amended i n  January 1978 and sought  damages f o r  appel-  



l a n t ' s  f a i l u r e  t o  t r a n s f e r  t h e  wate r  purchase  c o n t r a c t s  as 

w e l l  a s  f o r  t h e  c rop  damage a l l e g e d  t o  have been caused by 

t h a t  f a i l u r e .  Appel lan t  answered, a s s e r t i n g  a 50% i n t e r e s t  

i n  t h e  sand and g r a v e l  and denying t h e  t r a n s f e r  of t h e  wate r  

purchase  c o n t r a c t s .  

A f t e r  a nonjury t r i a l  and pu r suan t  t o  f i n d i n g s  of  

f a c t  and conc lus ions  of l a w ,  judgment was e n t e r e d  d e c l a r i n g  

respondent  t o  own t h e  c o n t r a c t  wate r  r i g h t s  buy on ly  50% of 

t h e  sand and g rave l .  I n  a d d i t i o n ,  a p p e l l a n t  was found t o  

be l i a b l e  f o r  t h e  c rop  damage caused by withholding t h e  

wate r  and w a s  o rdered  t o  execute  a war ran ty  deed t o  t h e  

premises.  W e  a f f i r m .  

On appea l  t h e  fo l lowing  i s s u e s  have been presen ted :  

1. Whether t h e  D i s t r i c t  Court  e r r e d  i n  o r d e r i n g  appel-  

l a n t  t o  execute  a warranty  deed. 

2.  Whether t h e  D i s t r i c t  Court  e r r e d  i n  d e c l a r i n g  re- 

spondent and a p p e l l a n t  t o  each own 50% of  t h e  sand and g r a v e l .  

3. Whether t h e  D i s t r i c t  Court  e r r e d  i n  d e c l a r i n g  t h e  

r i g h t s  r ep re sen ted  by t h e  wate r  purchase  c o n t r a c t s  t o  be 

owned by respondent .  

4 .  Whether t h e  award of damages f o r  c rop  l o s s  was 

e r r o r .  

5. Whether t h e  D i s t r i c t  Court  e r r e d  i n  imposing on 

each p a r t y  t h e  du ty  t o  pay i t s  c o s t s  and a t t o r n e y  f e e s .  

W e  no t e  t h a t  a p p e l l a n t  countercla imed f o r  damages i n -  

cu r r ed  as a r e s u l t  of t h e  nonre lease  of t h e  escrow money. 

On appea l  it i s  argued t h a t  t h e  t r i a l  judge e r r e d  i n  n o t  de- 

c i d i n g  t h e  i s s u e .  No evidence w a s  p r e sen ted  on t h i s  a s p e c t  

of t h e  ca se ,  and we w i l l  n o t  cons ide r  it. Mont. Ass 'n  of 

Underwri ters  v. S t a t e  (1977) ,  Mont. , 563 P .  2d 

577, 581, 34 St.Rep. 297, 302. 



The f i r s t  i s s u e  i s  t h e  p r o p r i e t y  of t h e  o r d e r  t o  appel-  

l a n t  t o  execute  and d e l i v e r  a  warranty  deed.  The c o n t r a c t  

f o r  deed c a l l e d  f o r  t h e  d e l i v e r y  of  such a  deed i n  escrow. 

I n  a d d i t i o n  t o  t h e  s p e c i f i c  r e l i e f  prayed f o r  i n  h i s  com- 

p l a i n t ,  respondent  sought  "such o t h e r  r e l i e f  a s  t o  t h e  

Court  may seem proper . "  We no te  t h a t  c o u r t s  have " t h e  power 

t o  g r a n t  complete r e l i e f  under [ t h e i r ]  e q u i t y  power." Foy 

v. Anderson (1978) ,  Mont. , 580 P.2d 1 1 4 ,  116,  35 

St.Rep. 811, 814. No reason  has been brought  t o  ou r  a t t e n -  

t i o n  why a warranty  deed should n o t  be  executed and t h i s  

p o r t i o n  of t h e  o r d e r  w a s  w i t h i n  t h e  t r i a l  c o u r t ' s  j u r i s d i c -  

t i o n .  

We nex t  t u r n  t o  t h e  a s s e r t e d  r e s e r v a t i o n  by a p p e l l a n t  

of 50% of t h e  sand and g r a v e l  r i g h t s .  I n  bo th  t h e  buy-se l l  

agreement and c o n t r a c t  f o r  deed, 50% of a p p e l l a n t ' s  " o i l ,  

g a s  and minera l  r i g h t s "  w e r e  r e se rved  t o  him i f ,  t o  begin 

wi th ,  he  owned more than 50% t h e r e o f .  To be e f f e c t i v e ,  a  

r e s e r v a t i o n  must be  expressed.  S e c t i o n  67-1523, R.C.M. 

1947, now s e c t i o n  70-1-520 MCA. There being no mention of 

sand and g r a v e l  on t h e  f a c e  of t h e  document, t h e  on ly  way 

any r i g h t s  t h e r e t o  can be r e se rved  i s  i f  they  a r e  inc luded  

i n  t h e  t e r m  " o i l ,  g a s  and minera l . "  W e  r ecognize  t h a t  t h e r e  

i s  a s p l i t  of  a u t h o r i t y  on t h e  q u e s t i o n ,  54 Am.Jur.2d ~ i n e s  

and Minerals  58, p. 192, b u t  d e c l i n e  t o  announce a n  a p p l i -  

c a b l e  r u l e  i n  Montana. The s p l i t  of  a u t h o r i t y ,  t h e  volumi- 

nous l i t i g a t i o n  t h e  i s s u e  has  caused and t h e  absence of per-  

t i n e n t  Montana case law i n d i c a t e  t h a t  t h e  t e r m  "mineral" ,  

as a p p l i e d  t o  sand and g r a v e l ,  i s  i n h e r e n t l y  ambiguous. A s  

such,  e x t r a  c a r e  should be  taken t o  e x p r e s s l y  i n c l u d e  o r  

exc lude  sand and g r a v e l  from t h e  term "mineral" .  



Where an  ambiguous t e r m  i s  used,  t h e  i n t e n t  of  t h e  par-  

t ies  w i l l  govern i t s  c o n s t r u c t i o n  and e x t r i n s i c  evidence 

can be used t o  d i scove r  t h a t  i n t e n t .  H i l l  C a t t l e  Corp. 

v. K i l l o r n  (1927),  79 Mont. 327, 340-41, 256 P. 497, 502. 

A p p e l l a n t ' s  mother and g i r l f r i e n d  t e s t i f i e d  t h a t  a t  one p o i n t  

i n  t h e  n e g o t i a t i o n s  f o r  sale,  Morse asked them t o  s t e p  a c r o s s  

t h e  s treet  wi th  a p p e l l a n t  f o r  c o f f e e  whi le  he confer red  w i t h  

t h e  undisc losed  p r i n c i p l e .  Upon t h e i r  r e t u r n  he informed 

them t h e  p r i n c i p l e  would go ha l f  and h a l f  on t h e  mine ra l s  

and sand and g rave l .  This  i s  s u f f i c i e n t  evidence upon which 

t o  conclude t h a t  t h e  p a r t i e s  in tended  t h e  t e r m  "mineral"  t o  

i n c l u d e  sand and g r a v e l .  

The nex t  q u e s t i o n  f o r  ou r  c o n s i d e r a t i o n  p e r t a i n s  t o  

t h e  t r a n s f e r  of t h e  c o n t r a c t  water  r i g h t s .  The ph rase  "Al l  

of t h e  seller 's  r i g h t s ,  t i t l e s  and i n t e r e s t  i n  and t o  t h e  

above-described real p rope r ty  s h a l l  be deemed inc luded  i n  

t h i s  s a l e ,  i nc lud ing  a l l  w a t e r ,  d i t c h  and i r r i g a t i o n  r i g h t s  

which t h e  s e l l e r  has  c u r r e n t l y  used on t h e  premises , "  ap- 

pea r ing  i n  t h e  buy-se l l  agreement i s  t h e  on ly  r e f e r e n c e  t o  

w a t e r  r i g h t s .  I t  i n d i c a t e s  what i s  t o  be t r a n s f e r r e d  r a t h e r  

than  what i s  t o  be  r e t a i n e d  and because it does  n o t  e x p r e s s l y  

except  t h e  c o n t r a c t  wate r  r i g h t s ,  i t  cannot  r e s e r v e  them. 

Sec t ion  67-1523, R.C.M. 1947, now s e c t i o n  70-1-520 MCA. 

The c o n t r a c t  water w a s  used i n  1966 t o  i r r i g a t e  t h e  land  

and w a s  t h u s  b e n e f i c i a l l y  used i n  connec t ion  wi th  t h e  ranch.  

By s t a t u t e ,  s e c t i o n  67-211, R.C.M. 1947, now s e c t i o n  70-15- 

105 MCA, and by a  long l i n e  of c a s e s ,  t h e  most f i t t i n g  o f  

which i s  Schwend v.  Jones  (1973) ,  163 Mont. 4 1 ,  515 P.2d 89, 

t h e  l a w  i s  w e l l  s e t t l e d  i n  Montana t h a t  when a  t h i n g  i s  

used f o r  t h e  b e n e f i t  of  l and ,  it i s  deemed appur tenant  t o  

t h e  land .  I t  i s  accep ted  t h a t  an  appur t enan t  water  r i g h t  



may be t r a n s f e r r e d  a p a r t  from t h e  land  which i t  b e n e f i t s .  

But,  i f  t h e  p rope r ty  i s  t r a n s f e r r e d  wi thout  an  exp res s  

r e s e r v a t i o n  of t h e  appur tenant  water r i g h t s ,  they  accom- 

pany t h e  land.  S e c t i o n  67-1523, R.C.M. 1947, now s e c t i o n  

70-1-520 MCA; Schwend, sup ra ,  163 Mont. a t  45; Yellowstone 

V. Co. v. Asso. Mtg. I n v e s t o r s  (1930) ,  88 Mont. 73, 84, 290 

P. 255, 70 A.L.R. 1002. This  i s  as t r u e  f o r  c o n t r a c t  r i g h t s  

a s  i t  i s  f o r  app rop r i a t ed  o r  decreed r i g h t s .  Schwend, sup ra ,  

163 Mont. a t  45. 

I n  a d d i t i o n ,  a p p e l l a n t ,  a c t i n g  through h i s  a t t o r n e y ,  

o u t l i n e d  how t h e  c o n t r a c t  r i g h t s  would be  t r a n s f e r r e d .  This  

c r e a t e d  a  c i rcumstance which l e d  respondent  t o  a c t  t o  h i s  

de t r imen t  i n  r e l i a n c e  on t h e  r e p r e s e n t a t i o n .  Appel lan t  i s  

t h u s  es topped from a s s e r t i n g  t h a t  t h e  r i g h t s  i n  q u e s t i o n  

w e r e  n o t  t r a n s f e r r e d .  Smith v. Kru ta r  (1969) ,  153 Mont. 325, 

Having determined t h e  water  r i g h t s  w e r e  t r a n s f e r r e d  

wi th  t h e  ranch,  it fo l lows  t h a t  any wi thhold ing  of them 

by a p p e l l a n t  was wrongful and t h a t  he i s  l i a b l e  f o r  t h e  

damage caused by h i s  a c t .  The t r i a l  c o u r t  f i x e d  damages a t  

$11,368 and on review, ou r  f u n c t i o n  i s  t o  determine i f  t h e r e  

i s  s u b s t a n t i a l  c r e d i b l e  evidence t o  suppor t  t h e  f i n d i n g .  

Cameron v. Cameron (1978) , Mont. , 587 P.2d 939, 

945, 35 St-Rep.  1723, 1729. 

Respondent 's  son-in-law t e s t i f i e d  t h a t  c a t t l e  w e r e  

grazed i n  t h e  hay p a s t u r e  on ly  a f t e r  t h e  c rop  was ru ined .  

There w a s  test imony t h a t  t h e  average v a l u e  p e r  t on  of hay 

w a s  $70. Respondent t e s t i f i e d  t h a t  h i s  p roduc t ion  c o s t  was 

$21 p e r  ton.  This  i n d i c a t e s  a  $49 p e r  t on  l o s s .  Respondent 

f u r t h e r  t e s t i f i e d  t h a t  w i t h  t h e  f e r t i l i z e r  he a p p l i e d ,  t h e  

land  should have y i e l d e d  300 tons  of hay. The con ten t ion  



t h a t  it w a s  imposs ib le  f o r  respondent  t o  spread  t h i s  much 

f e r t i l i z e r  f o r  t h e  c o s t  i n c u r r e d  i s  made f o r  t h e  f i r s t  t i m e  

on appea l  and cannot  be cons idered  by t h i s  Court .  Respon- 

d e n t  was a b l e  t o  c u t  on ly  68 tons  of hay and thus  l o s t  232 

tons .  A t  $49  p e r  t on ,  t h i s  comes o u t  t o  $11,368, t h e  amount 

of t h e  judgment. There i s  s u b s t a n t i a l  c r e d i b l e  evidence 

t o  suppor t  t h e  f i n d i n g  t h a t  damage i n  t h e  amount of t h e  

judgment was caused by a p p e l l a n t  wrongful ly  wi thholding t h e  

water .  

F i n a l l y ,  t h e  c o n t r a c t  f o r  deed provided: 

" I f  e i t h e r  p a r t y  t o  t h i s  agreement s h a l l  i n s t i -  
t u t e  s u i t  a g a i n s t  t h e  o t h e r  t o  en fo rce  r i g h t s  
o r  d u t i e s  under t h i s  agreement and o b t a i n  a  
v a l i d  judgment, t h e  l o s i n g  p a r t y  a g r e e s  t o  pay 
a l l  c o s t s ,  expenses,  and a t t o r n e y ' s  f e e s  of 
t h e  p r e v a i l i n g  p a r t y . "  

S ince  a p p e l l a n t  l o s t  on t h e  water  r i g h t s  and damages i s s u e s ,  

and respondent  l o s t  on t h e  sand and g r a v e l  q u e s t i o n ,  t h e  

t r i a l  c o u r t  o r d e r  t h a t  each p a r t y  bear  h i s  own c o s t s  and a t -  

t o rney  f e e s  was proper .  

The judgment of t h e  D i s t r i c t  Court  i s  a f f i rmed.  The 

counte rc la im f o r  damages from nonre lease  of  t h e  escrow money 

i s  remanded. 

We concur: 


