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M r .  J u s t i c e  John Conway Ha r r i son  d e l i v e r e d  t h e  Opinion o f  t h e  
Cou r t  . 

T h i s  i s  a n  a p p e a l  from a  summary judgment i n  t h e  D i s -  

t r i c t  C o u r t  o f  t h e  Fou r t een th  J u d i c i a l  D i s t r i c t ,  i n  and f o r  

t h e  County of  Musse l she l l .  The case i n v o l v e s  a n  a c t i o n  t o  

r e c o v e r  f o r  p e r s o n a l  i n j u r y  r e s u l t i n g  f r o m  some l o g s  f a l l i n g  

on a  workman. Fol lowing t h e  t a k i n g  o f  p l a i n t i f f ' s  depos i -  

t i o n ,  d e f e n d a n t  moved f o r  a  summary judgment, which motion 

was e v e n t u a l l y  g r a n t e d .  P l a i n t i f f  moved t o  se t  a s i d e ,  

v a c a t e  o r  modify t h e  summary judgment, which was d e n i e d ,  and 

p l a i n t i f f  a p p e a l s .  

P l a i n t i f f  S c o t t  was i n j u r e d  w h i l e  working w i t h  defen-  

d a n t  Gary Robson and W i l l i a m  Yount, Jr. ,  on a logg ing  opera -  

t i o n .  The men w e r e  l ogg ing  a  s p e c i f i e d  p o r t i o n  o f  timber 

growing on t h e  d e f e n d a n t ' s  r anch .  P l a i n t i f f  and Yount had 

been h i r e d  by Robson. S c o t t  was t o  f a l l  t h e  trees, c u t  t h e  

l imbs  from them, and saw them i n t o  l e n g t h s  c a p a b l e  of  be ing  

hau led  t o  a n  a r e a  sawmil l .  Yount ' s  job  was t o  s t a c k  t h e  

l o g s  hau led  by S c o t t  i n t o  decks  i n t o  which t hey  w e r e  t o  be 

l o a d s .  The l o a d i n g  and t h e  hau l i ng  was done e x c l u s i v e l y  by 

de f endan t  Robson. 

Depos i t i on  t e s t imony  e s t a b l i s h e d  t h a t  p l a i n t i f f  S c o t t ' s  

p r i n c i p a l  occupa t i on  f o r  some 20 y e a r s  had been t h a t  o f  a  

t i m b e r  sawyer. I n  t h e  l a t e  f a l l  of 1976 he  approached 

d e f e n d a n t  Robson s eek ing  work because  t h e  l o c a l  logg ing  

b u s i n e s s e s  had been c l o s e d  due t o  i nc l emen t  w i n t e r  wea ther .  

P r i o r  t o  t h a t  t i m e  h e  had been work ing ' a t  a sawmil l  o p e r a t e d  

by M r .  Yount, S r .  The d e p o s i t i o n  t e s t imony  i n d i c a t e d  t h a t  

S c o t t  would u s e  h i s  own judgment i n  de t e rmin ing  t h e  merchant-  

a b l e  l o g s  and t h e  manner i n  which t hey  would be  c u t ,  would 

u s e  h i s  own saw and o t h e r  equipment,  and would purchase  t h e  



g a s o l i n e  and o i l  f o r  t h e  saw. I t  w a s  f u r t h e r  ag r eed  t h a t  

S c o t t  would b e  p a i d  s t r i c t l y  on a  pe r cen t age  o f  t h e  l o g s  

c u t ,  r e c e i v i n g  $10 p e r  thousand board  f e e t .  I n  a d d i t i o n  

Yount was t o  r e c e i v e  $10 p e r  thousand board  f e e t  f o r  t h e  

work he  d i d  i n  s k i d d i n g  and s t a c k i n g  t h e  l o g s .  The depos i -  

t i o n  f u r t h e r  i n d i c a t e s  t h a t  t h e r e  w a s  no w i thho ld ing  of any 

s o c i a l  s e c u r i t y  payments o r  f e d e r a l  income t a x  i n  t h e  checks  

r e c e i v e d  by S c o t t .  S c o t t  de termined h i s  own working hours .  

The d e p o s i t i o n  i n d i c a t e d  t h a t  Robson d e s c r i b e d  t h e  a r e a  t o  

b e  logged ,  l e a v i n g  t h e  p r o c e s s  of  l o g s  and t h e  c o n t r o l  o f  

h i s  movements e x c l u s i v e l y  t o  S c o t t .  S c o t t  i n d i c a t e d  t h a t  a t  

t h e  t i m e  o f  t h e  agreement h i s  r e l a t i o n s h i p  w i t h  Robson was 

a s  " c o n t r a c t o r s " .  

On March 15 ,  1977,  Yount and S c o t t  w e r e  nearby a s  

Robson loaded t h e  f i n a l  t r u c k  of a  d a y ' s  work. S c o t t  had 

s e e n  a  number of  l o a d s  of  l o g s  go o u t  and t e s t i f i e d  t h a t  he  

n o t i c e d  no th ing  unusua l  abou t  t h i s  p a r t i c u l a r  l oad .  H e  

f u r t h e r  t e s t i f i e d  t h a t  he  knew two o r  t h r e e  l o g s  had r o l l e d  

o f f  d u r i n g  t h e  l oad ing  p r o c e s s ,  b u t  d i d  n o t  f e e l  t h i s  added 

t o  t h e  p o s s i b l e  danger  of  t h e  l o g s  r o l l i n g  o f f  a f t e r  t hey  

had been r e loaded  and had s e t t l e d  some f i v e  o r  more minu tes .  

According t o  S c o t t  eve r y  i n d i c a t i o n  w a s  t h a t  t h e  l oad  w a s  a  

good, t i g h t  l o a d  o f  l o g s ,  no d i f f e r e n t  from any o t h e r s  which 

Robson had p r epa red ,  and s p e c i f i c a l l y  t h a t  t h e r e  w e r e  no 

crooked l o g s  o r  any th ing  t h a t  would have caused t h e  l oad  t o  

have been u n s t a b l e .  H e  f u r t h e r  t e s t i f i e d  t h a t  i n  h i s  e x p e r t  

o p i n i o n  t h e s e  l o g s  w e r e  loaded i n  a  customary manner of  t h e  

l o g g i n g  i n d u s t r y .  

Fol lowing t h e  l o a d i n g  t h e  t r u c k  and t h e  l o g s  sa t  motion- 

less f o r  a t  least  f i v e  minu tes  w h i l e  Robson parked h i s  

t r a c t o r  and p r epa red  t o  b ind  t h e  l o a d  w i t h  c h a i n s  used f o r  



t h a t  purpose.  A f t e r  park ing  and g e t t i n g  o f f  t h e  t r a c t o r ,  

Robson took t h e  cha ins  over  t o  t h e  l oad  and threw one of t h e  

c h a i n s  over  t h e  top .  S c o t t  s tepped o u t  of h i s  pickup,  

and wi thou t  being asked t o  do s o ,  walked over  t o  hook t h e  

cha in  on t h e  s i d e  of t h e  t r a i l e r  o p p o s i t e  Robson. A s  he  

b e n t  t o  hook t h e  cha in ,  some of t h e  t o p  l o g s  r o l l e d  o f f  t h e  

t r u c k .  Yount, who was nearby, y e l l e d  a  warning b u t  S c o t t  

was unable  t o  r e a c t  i n  t ime and was h i t  by t h e  f a l l i n g  l o g s  

and i n j u r e d .  

Following t h e  e n t r y  of summary judgment, p l a i n t i f f  

sought  t o  depose an a d d i t i o n a l  w i tnes s .  Defendant f i l e d  a  

motion t o  quash t h e  t a k i n g  of t h e  d e p o s i t i o n ,  which w a s  

den ied ,  and t h e  d e p o s i t i o n  was taken t o  p e r p e t u a t e  tes t imony 

under Rule 2 7 ( b ) ,  M.R.Civ.P. I n  a d d i t i o n ,  p l a i n t i f f  f i l e d  a  

l e t t e r  from H.  B. S tevens ,  Superv isor  of t h e  Underwrit ing 

Div i s ion ,  S t a t e  Compensation Insurance  Fund, D iv i s ion  of 

Workers' Compensation, which was da t ed  August 24, 1978, 

concerning t h e  r e g u l a t i o n s  of t h e  Department on t h e  s t a c k i n g  

of  l o g s .  

While p l a i n t i f f - a p p e l l a n t  s e t s  f o r t h  f i v e  i s s u e s  f o r  

c o n s i d e r a t i o n  by t h i s  Court ,  w e  f i n d  t h a t  t h e  i s s u e s  can be 

p rope r ly  r e s t a t e d  i n  t h e  fo l lowing  manner: 

1. Whether a p p e l l a n t ' s  opening b r i e f  relies, i n  p a r t ,  

upon m a t e r i a l s  n o t  p rope r ly  inc luded  i n  t h e  record  which 

should be  d i s r ega rded  i n  dec id ing  t h i s  appea l .  

2. Whether t h e  D i s t r i c t  Court  p rope r ly  g ran ted  summary 

judgment f o r  respondent  where a p p e l l a n t ' s  test imony e s t ab -  

l i s h e d  t h a t  respondent  d i d  n o t  breach any du ty  owed a p p e l l a n t .  

3 .  Whether t h e  a p p e l l a n t  was, a s  he  b e l i e v e s ,  an  

independent  c o n t r a c t o r  whi le  working f o r  respondent .  



The f i r s t  i s s u e  concerns  t h e  materials i n s e r t e d  i n t o  

t h e  r eco rd  by a p p e l l a n t  a f t e r  summary judgment. The o r d e r  

g r a n t i n g  summary judgment on t h e  m e r i t s  was e n t e r e d  on 

August 11, 1978. Judgment f o r  respondent  was e n t e r e d  upon 

t h e  o f f i c i a l  docke t  August 16,  1978. On t h e  s a m e  day,  

a p p e l l a n t ' s  counse l  p repared  a n o t i c e  f o r  t h e  t a k i n g  of  t h e  

d e p o s i t i o n  of Will iam Yount, Jr. ,  of Roundup, Montana. Th is  

n o t i c e  was r e c e i v e d  by r e s p o n d e n t ' s  counse l  on August 17 ,  

and upon r e c e i v i n g  t h i s  n o t i c e  respondent  submi t ted  a motion 

t o  quash a long  w i t h  a n o t i c e  o f  a  hea r ing  on t h e  motion 

which was se t  f o r  August 23, 1978. 

Respondent ' s  motion t o  quash argued t h a t ,  a  judgment 

having been e n t e r e d  i n  t h e  c a s e ,  f u r t h e r  d i s cove ry  w a s  

i n a p p r o p r i a t e  u n l e s s  s p e c i f i c a l l y  g r a n t e d  under Rule 2 7 ( b ) ,  

M.R.Civ.P., which s t a t e s :  

" ( b )  PENDING APPEAL. I f  an  appea l  h a s  been t aken  
from a judgment of  a  d i s t r i c t  c o u r t  o r  b e f o r e  t h e  
t a k i n g  of an  appea l  i f  t h e  t i m e  t h e r e f o r  h a s  n o t  
e x p i r e d ,  t h e  d i s t r i c t  c o u r t  i n  which t h e  judgment 
was rendered  m a y  a l l o w  t h e  t a k i n g  o f  t h e  depos i -  -- 
t i o n s  of w i t n e s s e s  t o  p e r p e t u a t e  t h e i r  tes t imony 
f o r  u s e i n  t h e  e v e n t o f  f u r t h e r  p roceed ings  i n  ---- - 
t h e  d i s t r i c t  c o u r t .  I n  such c a s e  t h e  p a r t y  who de- 
sires t o  p e r p e t u a t e  t h e  t es t imony  may make a mo- 
t i o n  i n  t h e  d i s t r i c t  c o u r t  f o r  l e a v e  t o  t a k e  t h e  
d e p o s i t i o n s ,  upon t h e  same n o t i c e  and s e r v i c e  
t he r eo f  a s  i f  t h e  a c t i o n  w a s  pending i n  t h e  d i s -  
t r i c t  c o u r t .  The motion s h a l l  show (1) names and 
a d d r e s s e s  o f  pe r sons  t o  b e  examined and t h e  sub- 
s t a n c e  of t h e  t es t imony  which he e x p e c t s  t o  e l i c i t  
from each;  ( 2 )  t h e  r ea sons  f o r  p e r p e t u a t i n g  t h e i r  
tes t imony.  I f  t h e  c o u r t  f i n d s  t h a t  t h e  perpe tua-  
t i o n  o f  t h e  t es t imony  i s  proper  t o  avo id  a f a i l u r e  
o r  d e l a y  o f  j u s t i c e ,  it may make a n  o r d e r  a l l owing  
t h e  d e p o s i t i o n s  t o  b e  t aken  . . . " (Emphasis 
added. ) 

Here it i s  no ted  by respondent  t h a t  t h e  on ly  purpose  o f  

a n  o r d e r  g r a n t i n g  a l e a v e  under Rule 27 (b )  i s  t o  p r e s e r v e  

t es t imony  which may be  l o s t  i n  t h e  e v e n t  t h a t  t h e  r e l i e f  re- 

ques t ed  on appea l  be  g r a n t e d  and t h e  case once a g a i n  heard  

by t h e  D i s t r i c t  Cour t .  Recen t ly ,  i n  Ash v .  C o r t  ( 3 rd  C i r .  



( 1975 ) ,  512 F.2d 909, a  case r e v e r s e d  on o t h e r  g rounds ,  442 

U.S. 66, t h e  Uni ted  S t a t e s  Cour t  o f  Appeals  upheld  t h e  d e c i -  

s i o n  o f  t h e  D i s t r i c t  Cou r t  denying a Rule 27 ( b )  mot ion t o  

p e r p e t u a t e  t e s t imony  pending appea l .  I n  d i s c u s s i n g  t h e  r u l e ,  

t h e  Cou r t  s t a t e d :  

"We r e i t e r a t e  t h a t  Rule 27 i s  n o t  a  s u b s t i t u t e  
f o r  d i s cove ry .  I t  i s  a v a i l a b l e  i n  s p e c i a l  c i r -  
cumstances t o  p r e s e r v e  t e s t imony  which o t h e r w i s e  
cou ld  be  l o s t  . . . The Rule s t a t e s  t h a t  t h e  
t r i a l  c o u r t  'may a l l o w  t h e  t a k i n g  of  t h e  depos i -  
t i o n s  of  w i t n e s s e s  t o  p e r p e t u a t e  t h e i r  t e s t imony  . . . i f  t h e  c o u r t  f i n d s  t h a t  t h e  p e r p e t u a t i o n  
of  t h e  t e s t imony  i s  p rope r  t o  avo id  a  f a i l u r e  o r  
d e l a y  of j u s t i c e  . . . '  

"Without  some showing t h a t  con t i nued  d e l a y  i n  
g r a n t i n g  d i s c o v e r y  i s  l i k e l y  t o  r e s u l t  i n  a  l o s s  
of ev idence ,  t h e  a s s e r t i o n  t h a t  no d i s c o v e r y  ha s  
y e t  t aken  p l a c e  i s  p l a i n l y  i r r e l e v a n t  t o  Rule 27. 
A p p e l l a n t  makes a lm os t  no a t t e m p t  t o  show why t h e  
r e q u e s t e d  t e s t imony  must be p e r p e t u a t e d .  I n  con- 
c l u s o r y  t e r m s ,  a p p e l l a n t ' s  b r i e f  mere ly  s t a t e s :  
'There  e x i s t s  a  s u b s t a n t i a l  r i s k  t h a t  t e s t i m o n i a l  
ev idence  w i l l  become u n a v a i l a b l e  i f  d i s cove ry  i s  
f u r t h e r  pos tpone.  I t  i s  p robab l e  t h a t  t h e  o f f i -  
cers and d i r e c t o r s  having f i r s t  hand knowledge 
a r e  o v e r  f i f t y  y e a r s  o f  age .  They are a l l  s e n i o r  
o f f i c e r s  o f  a  l a r g e  i n d u s t r i a l  c o r p o r a t i o n .  One 
d i r e c t o r  h a s  a l r e a d y  d i e d .  Memories may f a d e . '  

"Although a g e  may be  a  r e l e v a n t  f a c t o r  i n  showing 
t h a t  t e s t imony  must be  p e r p e t u a t e d  t o  avo id  l o s s ,  
w e  s imply  canno t  a g r e e  t h a t  t h e s e  conc lu so ry  re- 
marks i n  any way show t h a t  ev idence  i s  l i k e l y  t o  
be  l o s t  w h i l e  t h e  a p p e a l  i s  pending.  

"S ince  p l a i n t i f f  f a i l e d  t o  a s s e r t  r e a s o n s  why it 
was nece s sa ry  t o  p e r p e t u a t e  t h i s  t e s t imony ,  w e  
f i n d  no abuse  o f  d i s c r e t i o n  i n  t h e  t r i a l  c o u r t ' s  
d e n i a l  o f  t h e  motion."  

W e  f i n d  t h a t  a p p e l l a n t ' s  counse l  made no a t t e m p t  t o  

comply w i t h  Rule  27 (b )  by r e q u e s t i n g  l e a v e  of  c o u r t  t o  t a k e  

t h e  d e p o s i t i o n  of  Wil l iam Yount, Jr. While t h e  motion t o  

p e r p e t u a t e  t e s t imony  was l a t e r  submi t t ed ,  no f a c t s  w e r e  

p r e s e n t e d  a s  r e q u i r e d  by t h e  r u l e  t o  e s t a b l i s h  t h a t  t h e  

p e r p e t u a t i o n  of  t h e  t e s t imony  of  Yount w a s  nece s sa ry  t o  

a v o i d  t h e  f a i l u r e  o r  d e l a y  of  j u s t i c e .  S u f f i c i e n t  oppor- 



t u n i t y  f o r  d i scovery  and examination of w i tnes ses  w a s  pro- 

v ided  t o  a p p e l l a n t ' s  counse l  whi le  r e sponden t ' s  motion f o r  

summary judgment was pending. Here, a p p e l l a n t ' s  f a i l u r e  t o  

do s o  i n d i c a t e s  h i s  w i l l i n g n e s s  t o  s t a n d  on t h e  evidence 

p re sen ted  a t  t h e  summary judgment hear ing .  W e  f i n d  appel-  

l a n t ' s  a c t i o n s  improper and t h a t  he cannot  supplement an  

inadequa te  record  on appea l  by way of r e l i a n c e  upon t h i s  

d e p o s i t i o n  of Yount. 

Next t o  be  cons idered  i s  t h e  l e t t e r  o f  B. H. S tevens  

which was submit ted i n  oppos i t i on  t o  r e sponden t ' s  motion f o r  

summary judgment. This  l e t t e r  from Stevens  of t h e  S t a t e  

Compensation Insurance  Fund w a s  in tended  t o  show t h a t  under 

workers '  compensation law t h e  S t a t e  of Montana u s u a l l y  

cons idered  t imber sawyers t o  be  employees. The l e t t e r  w a s  

improper ly  inc luded  i n  a p p e l l a n t ' s  b r i e f  f o r  s e v e r a l  r ea -  

sons:  (1) i t  w a s  n o t  p resen ted  i n  t h e  proper  a f f i d a v i t  form 

a s  r e q u i r e d  by Rule 5 6 ,  M.R.Civ.P.; ( 2 )  t h e  op in ion  set  

f o r t h  i n  t h e  le t ter  could e a s i l y  have been presen ted  t o  t h e  

c o u r t  i n  t imely  f a s h i o n  i n  oppos i t i on  t o  r e sponden t ' s  motion 

f o r  summary judgment, r a t h e r  than  subsequent ly  i n  suppor t  of 

a  motion t o  se t  a s i d e  t h e  v e r d i c t  which had been g ran ted  on 

t h e  merits; and ( 3 )  t h e  l e t t e r  s e t s  f o r t h  a  gene ra l i zed  

op in ion  o f f e r e d  wi thou t  e i t h e r  founda t ion  o r  r ega rd  t o  t h e  

f a c t s  of t h e  ca se .  

W e  no t e  t h a t  i n  a p p e l l a n t ' s  b r i e f  he admits  t h a t  t h e  

o b j e c t i o n  t o  t h e  Yount d e p o s i t i o n  i s  w e l l  taken and f o r  a l l  

i n t e n t s  and purposes  should n o t  be  inc luded .  However, he 

a rgues  t h a t  i n  t h e  c a s e  of  t h e  Stevens  le t ter  w e  should 

c o n s i d e r  t h e  s a m e  under t h e  Montana Rules of  ~ v i d e n c e ,  ~ u l e  

803  ( a )  , which provides :  



"The fo l lowing  a r e  n o t  excluded by t h e  hearsay 
r u l e  . . . 

"8.  . . . s t a t emen t s  o r  d a t a  compi la t ions  i n  any 
form of p u b l i c  o f f i c e r s  o r  agency s e t t i n g  f o r t h  i t s  
r e g u l a r l y  conducted and r e g u l a r l y  recorded a c t i v i -  
t i e s  . . . ' I  

A s  p rev ious ly  noted above, w e  f i n d  t h a t  t h e  l e t te r  was 

n o t  p re sen ted  i n  proper  form and t h e r e f o r e  cannot  be con- 

s i d e r e d .  

The second i s s u e  i s  whether summary judgment was prop- 

e r l y  g ran ted  i n  f a v o r  of respondent  where a p p e l l a n t ' s  test i-  

mony e s t a b l i s h e d  t h a t  respondent  d i d  n o t  b reach  any l e g a l  

du ty  owed a p p e l l a n t .  Rule 56 ( c )  , M.R.Civ.P., states i n  

p e r t i n e n t  p a r t :  

"The judgment sought  should be  rendered f o r t h w i t h  
i f  t h e  p lead ings ,  d e p o s i t i o n s ,  answers t o  i n t e r -  
r o g a t o r i e s ,  and admissions on f i l e ,  t o g e t h e r  w i th  
t h e  a f f i d a v i t s ,  i f  any, show t h a t  t h e r e  i s  no genu- 
i n e  i s s u e  as t o  any m a t e r i a l  f a c t  and t h a t  t h e  
moving p a r t y  i s  e n t i t l e d  t o  a  judgment a s  a matter 
of  law. " 

Under t h i s  r u l e  it i s  c l e a r  t h a t  summary judgment i s  appro- 

p r i a t e  on ly  where t h e  p r e t r i a l  r eco rd  d i s c l o s e s  t h a t  (1) 

t h e r e  are no genuine i s s u e s  of m a t e r i a l  f a c t ,  and ( 2 )  t h a t  

t h e  moving p a r t y  i s  e n t i t l e d  t o  judgment a s  a  ma t t e r  of law. 

Batey Land & Livestock Co. v .  Nixon (1977) ,  - Mont. I 

560 P.2d 1334, 34 St-Rep.  105; Harland v.  Anderson (1976) ,  

169 Mont. 447, 548 P.2d 613. 

Montana law i s  exceedingly c l e a r  i n  i t s  requirement  

t h a t  a  p l a i n t i f f  i s  s u b j e c t  t o  summary judgment i f  he f a i l s  

i n  e s t a b l i s h i n g  c e r t a i n  m a t e r i a l  e lements  i n  a neg l igence  

a c t i o n .  S t a t e  ex re l .  Bur l ing ton  Northern,  Inc .  v. D i s t r i c t  

Court  (1972) ,  159 Mont. 295, 301, 496 P.2d 1152, 1156. A s  

s t a t e d  i n  P i c k e t t  v .  Kyger (1968) ,  151  Mont. 87, 100, 439 



"Tt i s  hornbook l a w  r e q u i r i n g  no c i t a t i o n  of au- 
t h o r i t y  t h a t  t h e  m a t e r i a l  e lements  t h a t  t h e  p l a i n -  
t i f f  must prove i n  o r d e r  t o  p r e v a i l  i n  a  damage 
a c t i o n  of t h i s  k ind  a re :  

" ( 1 )  A du ty  owing from defendant  t o  p l a i n t i f f ;  

" ( 2 )  A breach of  t h a t  du ty  by defendant ;  

" (3 )  C o n s t i t u t i n g  proximate cause  o f ;  

" ( 4 )  I n j u r i e s  and damages t o  p l a i n t i f f .  

" P l a i n t i f f  must i n t roduce  evidence proving o r  tend- 
i n g  t o  prove each of  t h e s e  m a t e r i a l  e lements  i n  
o r d e r  t o  be  e n t i t l e d  t o  have h i s  case submit ted t o  
t h e  jury .  I n  t h e  i n s t a n t  c a s e  p l a i n t i f f ' s  evidence,  
viewed most f avo rab ly  t o  p l a i n t i f f ,  t ends  t o  es- 
t a b l i s h  t h e  du ty ,  breach,  i n j u r y ,  and damages. But 
t h e r e  i s  a  t o t a l  absence of any evidence tend ing  t o  
e s t a b l i s h  a  proximate c a u s a l  connec t ion  between t h e  
breached du ty  and p l a i n t i f f ' s  i n j u r i e s  and damages." 

I n  P i c k e t t  t h i s  Court  d i r e c t e d  summary judgment i n  

f a v o r  of t h e  defendant  a s  a r e s u l t  of  t h e  p l a i n t i f f ' s  f a i l u r e  

t o  e s t a b l i s h  a  proximate c a u s a l  connect ion.  

I n  F lansberg  v .  Montana Power Company (1969) ,  154 Mont. 

53, 58-60, 460 P.2d 263, t h e  r u l e  was expressed under c i r -  

cumstances s i m i l a r  t o  t h e  i n s t a n t  case :  

"The f a c t s  appear ing i n  t h e  record  r e v e a l  a t o t a l  
absence of neg l igence  on t h e  p a r t  of defendant  o r  
i t s  employees. This  a lone  i s  s u f f i c i e n t  t o  autho- 
r i z e  summary judgment f o r  defendant  . . . 
"To s u s t a i n  a  c la im f o r  r e l i e f  based on a l l e g e d  
neg l igence ,  t h e  p l a i n t i f f  must prove bo th  neg l i -  
gence and proximate cause .  [ C i t a t i o n s  omi t t ed . ]  
F u r t h e r ,  neg l igence  imports  such a want of a t t e n -  
t i o n  t o  t h e  n a t u r e  and probable  consequences of 
t h e  a c t  o r  omission a s  a  p rudent  man o r d i n a r i l y  
bestows i n  a c t i n g  i n  h i s  own concerns  . . . Here 
t h e  p l a i n t i f f ,  having p re sen ted  h i s  evidence on 
t h e  i s s u e  of  neg l igence ,  has  f a i l e d  t o  produce 
any s u b s t a n t i a l  evidence t o  suppor t  h i s  c la im.  
Whether o r  n o t  t h e r e  i s  s u b s t a n t i a l  evidence pre-  
s en t ed  by p l a i n t i f f  i s  a  q u e s t i o n  of l a w  f o r  t h e  
Court  and n o t  a  q u e s t i o n  of f a c t  f o r  t h e  ju ry .  
[ C i t a t i o n s  omi t ted .  I 

" I f  t h e r e  -- i s  no evidence of any n e g l i g e n t  -- a c t  o r  
omiss ion % defendant ,  a  n o n s u i t  i s  proper1  
aranted. [ C i t a t i o n s  omTtted. ] T ~ S  r u l e  i z  - -  - 

e q u a l l y  a p p l i c a b l e  t o  a  motion f o r  summary judg- 
ment under t h e  c i rcumstances  d i s c l o s e d  h e r e . "  



Under t h e  c i rcumstances  of  t h e  a c c i d e n t  h e r e ,  whether 

a p p e l l a n t  S c o t t  w a s  a n  employee o r  a n  independen t  con t r ac -  

t o r ,  t h e  du ty  owed him by respondent  was t h a t  of  a b u s i n e s s  

i n v i t e e .  Under t h e  case l a w  of  t h i s  s ta te  an  i n d i v i d u a l  ha s  

been h e l d  t o  be  a b u s i n e s s  i n v i t e e  i f  t h e r e  e x i s t s  some 

common i n t e r e s t  o r  mutual  advantage ga ined  by t h e  i n v i t o r  o r  

t h e  p r o p e r t y  owner. S t a t e  ex re l .  Bur l i ng ton  Northern ,  I nc .  

v .  D i s t r i c t  Cour t  (1972) ,  159 Mont. 295, 304, 496 P.2d 1152, 

1157-58. From a p p e l l a n t ' s  tes t imony it appea r s  t h a t  a  

common i n t e r e s t  i s  shown: 

"Q. I n  a  s e n s e ,  t h e  t h r e e  o f  you w e r e  r e a l l y  work- 
i n g  t o g e t h e r  toward a  common g o a l ,  i s n ' t  t h a t  co r -  
r e c t ?  A. W e l l ,  y e s ,  t r y i n g  t o  make a  d o l l a r ,  ye s .  

"Q. Trying t o  g e t  a s  many l o g s  i n  a s  you cou ld?  
A. W e l l ,  yes .  

"Q.  I n  t h e  c o u r s e  of pursu ing  t h a t  g o a l  would you 
o c c a s i o n a l l y  h e l p  each  o t h e r  a t  t a s k s ,  p a r t i c u l a r  
t h i n g s ?  A. W e l l ,  I have skidded w i t h  t h e  c a t  a  
few t i m e s ,  b u t  n o t  v e r y  much. B i l l  d i d  most of 
it. And I have he lped  Gary boom down i f  I happened 
t o  be  t h e r e  o r  something, t o  hook a  c h a i n  o r  some- 
t h i n g s ,  you know, b u t  t h a t  w a s  it, you know. 

"Q.  Th i s  was j u s t  a n  o c c a s i o n a l  t h i n g ,  n o t  cons i s -  
t e n t ?  A. Y e s .  Tha t  w a s n ' t  my job. H e  never  t o l d  
m e  t o  do i t  o r  any th ing .  I j u s t  d i d  i t . "  

The g e n e r a l  r u l e  i s  t h a t  a  p r o p e r t y  owner i s  l i a b l e  t o  

a n  i n v i t e e  f o r  i n j u r i e s  occas ioned  by u n s a f e  c o n d i t i o n s  upon 

premises  encountered i n  t h e  work which a r e  known t o  t h e  

p r o p e r t y  owner b u t  unknown t o  t h e  i n j u r e d  person .  4 1  Am.Jur.2d 

Independent  C o n t r a c t o r s  827, p .  781. Th i s  Cour t  h a s  h e l d  

under  t h e  g e n e r a l  r u l e  t h a t  t h e  du ty  owed t h e  b u s i n e s s  

i n v i t e e  i s  t o  e x e r c i s e  o r d i n a r y  care t o  have t h e  premises  

r ea sonab ly  s a f e  o r  t o  warn t h e  i n v i t e e  of  any hidden o r  

l u r k i n g  dangers ;  t h e  i n v i t o r  i s  n o t ,  however, a n  i n s u r e r  

a g a i n s t  a l l  a c c i d e n t s  and i n j u r i e s  t o  i n v i t e e s .  See ,  Dunham 

v .  Sou ths ide  N a t i o n a l  Bank of Missoula (1976 ) ,  169 Mont. 



466, 548 P.2d 1383; Hackley v. Waldorf Hoerner Paper Co., 

(1967) ,  149 Mont. 286, 425 P.2d 712; and Cassaday v.  C i t y  of  

B i l l i n g s  (1959) ,  135 Mont. 390, 393, 340 P.2d 509, 510-11. 

I t  i s  undispu ted  t h a t  a p p e l l a n t  s u f f e r e d  h i s  i n j u r i e s  

a s  a  r e s u l t  of  a n  i n c i d e n t  which occu r r ed  on r e sponden t ' s  

r anch .  W e  must look t o  t h e  l a w  of  Montana f o r  t h e  p roper  

g u i d e l i n e s  t o  c o n s i d e r  t h e  f a c t s  of  t h i s  c a s e .  I t  has  been 

long  e s t a b l i s h e d  and i s  a r u l e  i n  Montana t h a t  "an  i n f e r e n c e  

o f  neg l i gence  canno t  be  drawn from t h e  b a r e  f a c t  t h a t  an  

i n j u r y  occurs . "  Thompson v .  Llewel lyn (1959) ,  136 Mont. 

The method of  de te rmin ing  whether respondent  w a s  n e g l i -  

g e n t  i n  t h i s  i n s t a n c e  i s  d e s c r i b e d  i n  Mang v .  E l i a s s o n  

(1969 ) ,  153 Mont. 431, 436-38, 458 P.2d 777, 780-81, where 

t h i s  Cour t  s t a t e d :  

" I t  has  been w e l l  s a i d  t h a t  a de fendan t  who cou ld  
n o t  f o r e s e e  any danger  of d i r e c t  i n j u r y  r e s u l t i n g  
from h i s  conduct  o r  any r i s k  from a n  i n t e r v e n i n g  
f o r c e  i s  n o t  n e g l i g e n t .  Tay lor  v .  Chicago, M i l -  
waukee, S t .  P a u l  and P a c i f i c  Ry. Co., 142 Mont. 
365, 371, 384 P.2d 759; Lencioni  v .  Long, 139 Mont. 
135,  361 P.2d 455 . . . 
" F o r e s e e a b i l i t y  i s  o f  prime importance  i n  e s t a b -  
l i s h i n g  t h e  e lement  of  du ty ,  and t h e  q u e s t i o n  of 
d e f e n d a n t ' s  neg l i gence ,  i f  any,  must o f  n e c e s s i t y  
h inge  on t h e  f i n d i n g  o f  a  b reach  of  t h a t  du ty .  I f  
a  r ea sonab ly  p ruden t  de f endan t  can  f o r e s e e  n e i t h e r  
any danger  of  d i r e c t  i n j u r y  nor  any r i s k  f o r  an  
i n t e r v e n i n g  cause  he  i s  simply n o t  n e g l i g e n t  . . . 
"Harper and James, The Law of T o r t s ,  [Vol. 21 a t  
page 1018, s ta te  t h e  p r e v a i l i n g  view. The o b l i -  
g a t i o n  o f  de f endan t s  t u r n s  on whether:  

" ' .  . . The o f f end ing  conduct  f o r e s e e a b l y  invo lved  
unreasonab ly  g r e a t  r i s k  of  harm t o  t h e  i n t e r e s t  of  
someone o t h e r  t h a n  t h e  a c t o r  . . . The o b l i g a t i o n  
t o  r e f r a i n  from . . . p a r t i c u l a r  conduct  i s  owed 
o n l y  t o  t h o s e  who a r e  f o r e s e e a b l y  endangered by 
t h e  conduct  and o n l y  w i t h  r e s p e c t  t o  t h o s e  r i s k s  
and hazards  whose l i k e l i h o o d  made t h e  conduct  un- 
reasonab ly  dangerous .  Duty, &I o t h e r  words i s  
measured t h e  scope --- of t h e  r i s k  which n e g l z e n t  
conduct  f o r e s e e a b l y  e n t a i l s . ' "  (Emphasis added. ) 



See a l s o ,  Jackson v .  William Dingwall Co. (1965) ,  145 Mont. 

127,  135, 399 P.2d 236, 240, where t h i s  Court  upheld t h e  

d i s m i s s a l  of p l a i n t i f f ' s  a c t i o n ,  s t a t i n g :  

"Negligence c a r r i e s  wi th  i t  l i a b i l i t y  f o r  conse- 
quences which i n  l i g h t  of a t t e n d a n t  c i rcumstances  
could reasonably  have been a n t i c i p a t e d  by a pru- 
d e n t  man, b u t  n o t  f o r  c a s u a l t i e s  which, though 
p o s s i b l e ,  w e r e  wholly improbable. [ C i t a t i o n  omit- 
t e d . ]  Negligence i s  t h e  absence of c a r e ,  accord- 
i n g  t o  t h e  c i rcumstance.  . ." 
Here, a s  i n  Jackson,  t h e  d e p o s i t i o n  of a p p e l l a n t  c l e a r l y  

shows t h a t  respondent  d i d  n o t  breach any du ty  owed a p p e l l a n t .  

The f a c t  t h a t  a p p e l l a n t  had no o b l i g a t i o n  t o  have anything 

t o  do w i t h  t h e  load ing  of t h e  t r u c k  and binding it down i s  

f u l l y  r evea l ed  by h i s  test imony. 

According t o  a p p e l l a n t ' s  tes t imony,  t h e r e  w a s  no reason  

f o r  him t o  pe rce ive  any danger from t h e  load  of l ogs ;  nor  

was t h e r e  any warning t h a t  one of them would f a l l  o f f  t h e  

t r u c k .  The load  of l o g s  had s e t t l e d  f o r  a t  l e a s t  f i v e  

minutes  a s  t h e  men who w e r e  t h e r e  could see .  I t  i s  f u r t h e r  

shown by t h e  tes t imony t h a t  respondent  gave no o r d e r s  t o  

a p p e l l a n t  t o  a s s i s t  him, nor d i d  he have any i n d i c a t i o n  t h a t  

a p p e l l a n t  had walked up t o  t h e  t r u c k  t o  h e l p  him i n  b ind ing  

t h e  load .  Under t h e s e  c i rcumstances  t h e r e  w a s  no i n d i c a t i o n  

t h a t  t h e  load ing  of t h e  l o g s  had c r e a t e d  a d d i t i o n a l  r i s k  of 

harm o r  t h a t  a p p e l l a n t  w a s  endangered by t h e  load .  W e  

cannot  pe rce ive  t h a t  respondent  breached any du ty  t o  appel-  

l a n t  t o  keep t h e  premises  reasonably  s a f e  o r  t o  warn of any 

hidden o r  l u r k i n g  dangers .  Under t h e  evidence p re sen ted ,  

t h e r e  i s  no showing t h a t  respondent  was n e g l i g e n t  o r  t h a t  

l i a b i l i t y  a t t ached .  

For t h e  above reasons ,  it i s  n o t  necessary  t o  cons ider  

t h e  t h i r d  i s s u e  p re sen ted ,  t h a t  of t h e  q u e s t i o n  of t h e  

independent  c o n t r a c t o r .  The o r d e r  of t h e  D i s t r i c t  Court  

g r a n t i n g  summary judgment 



We concur: 

z-e%wL4 ._ 
Ch' f Justice T r\ 
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