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M r .  J u s t i c e  John C. Sheehy d e l i v e r e d  t h e  Opinion of t h e  Court .  

Mary Aschenbrenner, n a t u r a l  mother of Ronald, T e r r i  

Lynn, and Jason Jacob Aschenbrenner, appea l s  from t h e  f i n d -  

i n g s ,  conc lus ions  and o r d e r  of t h e  D i s t r i c t  Court ,  S i l v e r  

Bow County, g r a n t i n g  le t ters  of gua rd i ansh ip  and custody of 

t h e  t h r e e  minor c h i l d r e n  t o  A. B.  (Bud) and L. V. ( L i l l i a n )  

Aschenbrenner, t h e  p a t e r n a l  g randparen ts .  

The f a c t s  l e a d i n g  t o  t h i s  appea l  are: 

On December 27, 1976, Mary Aschenbrenner by t h e  t e r m s  

of  a d ivo rce  dec ree  was awarded t h e  c a r e ,  cus tody ,  and 

c o n t r o l  of her  t h r e e  minor c h i l d r e n ,  a t  t h a t  t i m e  aged 

e i g h t ,  f o u r ,  and one and a h a l f  y e a r s  o l d .  

Following t h e  d ivo rce ,  t h e  mother l i v e d  a lone  wi th  t h e  

c h i l d r e n  u n t i l  t h e  middle of May 1977, when she began l i v i n g  

w i t h  one Jay  McClosky. H e r  r e l a t i o n s h i p  w i t h  McClosky w a s  

stormy and fo l lowing  one p a r t i c u l a r  i n c i d e n t ,  t h e  mother 

asked t h e  grandparen ts  t o  c a r e  f o r  t h e  c h i l d r e n  wh i l e  Mary 

found ano the r  p l a c e  f o r  h e r s e l f  and t h e  c h i l d r e n  t o  l i v e .  

The grandparen ts  had custody of t h e  c h i l d r e n  from May 19 

u n t i l  June 9, 1977, when Mary resumed custody.  P a r t  of t h i s  

three-week pe r iod  appa ren t ly  co inc ided  w i t h  he r  ex-husband's 

annual  two-week summer v i s i t a t i o n  pe r iod  du r ing  which he 

sometimes l e f t  t h e  c h i l d r e n  wi th  h i s  p a r e n t s  whi le  he  was 

o u t  working on t h e  road.  

Following another  i n c i d e n t  w i t h  McClosky, Mary a g a i n  

reques ted  t h e  grandparen ts  t o  c a r e  f o r  t h e  c h i l d r e n  on June 

30, 1977. The whole fami ly ,  i nc lud ing  Mary, he r  ex-husband, 

t h e  c h i l d r e n ,  and t h e  grandparen ts ,  vaca t ioned  t o g e t h e r  over  

t h e  Four th  of J u l y  weekend. When t h e  mother a t tempted t o  

o b t a i n  t h e  r e t u r n  of t h e  c h i l d r e n  t h e  fo l lowing  week, how- 

e v e r ,  she  was denied.  When she t r i e d  t o  e n l i s t  t h e  assis- 



t a n c e  of  t h e  county  a t t o r n e y ,  s h e  was s e rved  w i t h  a  c i t a t i o n  

and o r d e r  t o  show cause  on J u l y  2 1 ,  1977. The o r d e r  t o  show 

cause ,  d a t e d  J u l y  21, 1977, and i s s u e d  i n  r e sponse  t o  a  

p e t i t i o n  f o r  appointment  of  gua rd i an  of  minors  f i l e d  by t h e  

g r andpa ren t s  on June  15,  con t a ined  a  p r o v i s i o n  awarding 

temporary cus tody  o f  t h e  c h i l d r e n  t o  t h e  g r andpa ren t s .  

Subsequent  t o  t h e  i s s u a n c e  o f  t h i s  o r d e r  t o  show cause ,  

s e v e r a l  h e a r i n g s  o v e r  s e v e r a l  months w e r e  h e l d  by t h e  D i s -  

t r i c t  Cour t .  A t  t h e s e  l a t e r  h e a r i n g s ,  t h e  D i s t r i c t  Cour t  

hea rd  tes t imony from t h e  p a r t i e s  and from Roger LaVoie, a  

county  s o c i a l  worker.  The c o u r t  k e p t  i n  e f f e c t  i t s  g r a n t  of  

temporary cus tody ,  modifying i t  a t  t i m e s  t o  a l l ow  t h e  mother 

r e a s o n a b l e  v i s i t a t i o n  r i g h t s  t o  h e r  c h i l d r e n  on weekends. 

During t h e  c o u r s e  of  t h e  p roceed ings ,  t h e  r e l a t i o n s h i p  

between t h e  mother and t h e  g r andpa ren t s ,  e s p e c i a l l y  t h e  

g r a n d f a t h e r ,  was s t r a i n e d .  The g r a n d f a t h e r  seemed t o  embark 

on a  c o u r s e  of i n t e r f e r i n g  w i t h  o r  h i n d e r i n g  Mary's a t t e m p t s  

t o  t a l k  t o  t h e  c h i l d r e n  on t h e  phone o r  o t h e r w i s e  v i s i t  w i t h  

them. 

A s  t o  t h e  c h i l d r e n ' s  we l l -be ing ,  t h e  c o u r t  ques t i oned  

them i n  chambers. They seemed t o  e x p r e s s  no s t r o n g  p r e f e r -  

ence  f o r  l i v i n g  w i t h  e i t h e r  t h e i r  mother o r  g r andpa ren t s .  

According t o  t h e  s o c i a l  worke r ' s  r e p o r t ,  however, t h e  s choo l  

work and a t t i t u d e  of t h e  e l d e s t  c h i l d  had markedly improved, 

t h e  middle  c h i l d  had a  p o s i t i v e  a t t i t u d e  toward s choo l  and 

a l l  t h r e e  c h i l d r e n  seemed t o  be  b e t t e r  c a r ed  f o r  by t h e  

g r andpa ren t s .  Although d u r i n g  h i s  t e s t imony  t h e  s o c i a l  

worker d e c l i n e d  t o  l a b e l  Mary an " u n f i t "  p a r e n t ,  h e  d i d  

c l a s s i f y  h e r  a s  " d e f i c i e n t "  i n  some r e s p e c t s  i n  h e r  a b i l i t y  

a s  a  p a r e n t .  Th i s  c l a s s i f i c a t i o n  was based on h e r  tendency 

t o  " p a r t y "  e x c e s s i v e l y ,  l e a v i n g  t h e  c h i l d r e n  a l o n e ,  on h e r  



i n a b i l i t y  t o  make s u r e  t h e  c h i l d r e n  a t t e n d e d  s choo l ,  and on 

h e r  g e n e r a l l y  u n s e t t l e d  emot ional  s t a t u s  and l i v i n g  a r r ange -  

ments.  I t  was h i s  recommendation t h a t  t h e  c h i l d r e n  remain 

i n  t h e  cus tody  of  t h e  g r andpa ren t s .  

A f t e r  ma in t a in ing  t h e  temporary cus tody  s t a t u s  f o r  o v e r  

a  y e a r ,  t h e  Dis t r ic t  Cour t ,  on August 1 4 ,  1978, i s s u e d  i t s  

f i n d i n g s  and conc lu s ions .  S i g n i f i c a n t  among i t s  f i n d i n g s  

were t h a t  t h e r e  had been a m a t e r i a l  change i n  t h e  circum- 

s t a n c e s  of t h e  mother s i n c e  t h e  e n t r y  of  t h e  d i v o r c e  dec ree ;  

t h a t  s h e  had n o t  had adequa te ,  permanent housingaand had n o t  > 
conducted h e r s e l f  a s  a f i t  and p roper  mother by c o n t i n u a l l y  

going o u t  and l e a v i n g  t h e  c h i l d r e n  a l o n e  and una t tended .  

The Dis t r ic t  Cour t  a l s o  found t h a t  w h i l e  i n  h i s  mo the r ' s  

c a r e ,  t h e  e l d e s t  c h i l d ' s  schoolwork s u f f e r e d  m a t e r i a l l y  b u t  

improved w h i l e  i n  t h e  c a r e  o f  h i s  g r andpa ren t s .  The c o u r t  

found t h a t  t h e  mother was n o t  a  f i t  and p rope r  pe rson  t o  

have cus tody  of t h e  c h i l d r e n  by v i r t u e  of h e r  i r r e s p o n s i b l e  

behav ior  and concluded t h a t  t h e  c h i l d r e n  w e r e  dependent  and 

neg l ec t ed .  

Based on t h e s e  f i n d i n g s ,  t h e  c o u r t  o rde red  t h a t  t h e  

g r andpa ren t s  be  g r a n t e d  gua rd i ansh ip  of  t h e  c h i l d r e n  w i t h  

r e a s o n a b l e  r i g h t s  of v i s i t a t i o n  i n  t h e  mother ,  i n c l u d i n g  

cus tody  of t h e  c h i l d r e n  d u r i n g  June and J u l y .  From t h i s  

o r d e r ,  t h e  mother appea l s .  

The i s s u e s  p r e sen t ed  f o r  review on a p p e a l  are: 

1. Whether t h e  a p p e l l a n t  was den ied  p r o c e d u r a l  due 

p r o c e s s  by t h e  D i s t r i c t  C o u r t ' s  award of  a  temporary cus tody  

o r d e r  w i thou t  p r i o r  n o t i c e  and o p p o r t u n i t y  f o r  a  hea r ing?  

2. Whether a  gua rd i ansh ip  p roceed ing  may be  used t o  

t e r m i n a t e  t h e  c u s t o d i a l  r i g h t s  of a  n a t u r a l  p a r e n t ?  



3. Whether t h e  D i s t r i c t  Cour t  abused i t s  d i s c r e t i o n  i n  

awarding t h e  g u a r d i a n s h i p  and cus tody  o f  t h e  c h i l d r e n  t o  t h e  

r e spon den t s ?  

The r i g h t  of  a p a r e n t  t o  cus tody  o f  h i s  c h i l d  h a s  been 

recogn ized  by t h i s  Cou r t  as be ing  a  fundamenta l  c o n s t i t u -  

t i o n a l  r i g h t .  M a t t e r  of  Guard iansh ip  o f  Doney (1977 ) ,  

Mont. 570 P.2d 575, 577, 34 St.Rep. 1107,  1110. I n  

view of  t h i s ,  w e  must ,  look  c l o s e l y  a t  any a c t i o n  by t h e  

S t a t e  which i n t e r f e r e s  w i t h  t h i s  r i g h t .  Our examina t ion  o f  

t h e  p rocedure  u t i l i z e d  i n  t h e  Di s t r i c t  C o u r t  i n  t h i s  case 

l e a d s  u s  t o  conclude t h a t  t h e  t e r m i n a t i o n  of  t h e  m o t h e r ' s  

cu s tody  and t h e  award o f  gua rd i ansh ip  t o  t h e  g r andpa ren t s  

was improper and must be  r e v e r s e d .  

The g r a n d p a r e n t s  i n s t i t u t e d  t h i s  a c t i o n  by f i l i n g  a  

p e t i t i o n  f o r  appointment  of  gua rd i an  o f  minors .  W e  t h u s  

beg in  o u r  a n a l y s i s  by examining t h e  s t a t u t e s  govern ing  t h e  

appointment  of  such  g u a r d i a n s .  P a r t  2, Chap te r  5, T i t l e  

91A, 1947 Revised Codes o f  Montana, now P a r t  2, Chapter  5,  

T i t l e  72 Montana Code Annotated.  

I n i t i a l l y ,  w e  n o t e  t h a t  under s e c t i o n  91A-5-204, R.C.M. 

1947,  now s e c t i o n  72-5-222(1) MCA, t h a t  a " c o u r t  may a p p o i n t  

a  gua rd i an  f o r  a n  unmarried minor i f  - a l l  p a r e n t a l  r i g h t s  o f  

cu s tody  have been t e rm ina t ed  - o r  suspended - by c i r cums t ances  

o r  p r i o r  c o u r t  o r d e r . "  The D i s t r i c t  Cou r t  i s  r e q u i r e d ,  

however, t o  f o l l owing  v e r y  s p e c i f i c  p rocedu re s  i n  t h e  ap- 

po in tment  of t h e  guard ian :  

" (1) No t i ce  of  t h e  t i m e  and p l a c e  o f  h e a r i n g  o f  a  
p e t i t i o n  f o r  t h e  appointment  o f  a  g u a r d i a n  o f  a  
minor i s  t o  be g i v e n  by t h e  p e t i t i o n e r  i n  t h e  man- 
n e r  p r e s c r i b e d  by s e c t i o n  91A-1-401 t o :  

" ( a )  t h e  minor,  i f  h e  i s  f o u r t e e n  (14)  o r  more 
y e a r s  o f  age;  



" ( b )  t h e  person who has  had t h e  p r i n c i p a l  c a r e  and 
custody of t h e  minor dur ing  t h e  s i x t y  (60) days  
preceding t h e  d a t e  of t h e  p e t i t i o n ;  and 

" ( c )  any l i v i n g  p a r e n t  of  t h e  minor. 

" ( 2 )  Upon hear ing ,  i f  t h e  c o u r t  f i n d s  t h a t  a  qua- 
l i f i e d  person seeks  appointment,  venue i s  p rope r ,  
t h e  r equ i r ed  n o t i c e s  have been g iven ,  t h e  r e q u i r e -  
ments of s e c t i o n  91A-5-204 have been m e t ,  and t h e  
we l f a re  and b e s t  i n t e r e s t s  of t h e  minor w i l l  be  
se rved  by t h e  reques ted  appointment,  it s h a l l  make 
t h e  appointment. I n  o t h e r  c a s e s  t h e  c o u r t  may d i s -  
m i s s  t h e  proceedings ,  o r  make any o t h e r  d i s p o s i t i o n  
of t h e  m a t t e r  t h a t  w i l l  b e s t  s e r v e  t h e  i n t e r e s t  of 
t h e  minor." Sec t ion  91A-5-207, R.C.M. 1947, now 
s e c t i o n  72-5-225 MCA. 

Under s e c t i o n  91A-5-207(3), R.C.M. 1947, now s e c t i o n  

72-5-224 MCA, t h e  c o u r t  i s  au tho r i zed  " i f  necessary ,  [ t o ]  

a p p o i n t  a  temporary guard ian  wi th  t h e  s t a t u s  of an o r d i n a r y  

guard ian  of a minor,  -- b u t  t h e  a u t h o r i t y  of  - - a  temporary 

guard ian  s h a l l  n o t  l a s t  l onge r  than  6  months." -- -- 

With t h e s e  p r i n c i p l e s  i n  mind, we examine t h e  sequence 

of  even t s  i n  t h e  D i s t r i c t  Court .  A s  noted above, b e f o r e  any 

guard ian  may be appointed f o r  a  minor, - a l l  p a r e n t a l  r i g h t s  

of  custody must be  te rmina ted  o r  suspended by c i rcumstances  

o r  p r i o r  c o u r t  o r d e r .  Both p a r t i e s  concede t h a t  t h e r e  was 

no p r i o r  c o u r t  o r d e r  t e rmina t ing  o r  suspending t h e  mother ' s  

p a r e n t a l  r i g h t  of custody.  To t h e  c o n t r a r y ,  on ly  s i x  months 

p r i o r  t o  t h e  i n s t i t u t i o n  of t h i s  a c t i o n ,  t h e  mother was 

awarded custody of t h e s e  c h i l d r e n  fo l lowing  he r  d ivo rce .  

I t  t h u s  becomes necessary  t o  de te rmine  whether t h e  

mother ' s  p a r e n t a l  r i g h t s  of custody were "suspended - by 

ci rcumstances"  i n  t h e  language of s e c t i o n  75-5-222 (1) MCA. 

To s o  determine,  we examine wi th  p a r t i c u l a r i t y  t h e  fo l lowing  

sequence of events :  

May 19,  1977 -- The mother, a f t e r  a f i g h t  w i th  h e r  
paramour, l e a v e s  t h e  c h i l d r e n  w i t h  t h e  grandparen ts  
wh i l e  she looks  f o r  ano ther  p l a c e  t o  l i v e .  This  
pe r iod  of t ime c o i n c i d e s  wi th  he r  ex-husband's 



annual  two-week v i s i t a t i o n  pe r iod  du r ing  which he  
o f t e n  l e f t  t h e  c h i l d r e n  wi th  h i s  p a r e n t s ,  t h e  
p e t i t i o n e r s  . 
June 9, 1977 -- The mother resumes custody of t h e  
c h i l d r e n .  

June 15,  1977 -- The grandparen ts  f i l e  t h e i r  p e t i -  
t i o n  f o r  appointment of guard ian  of minors.  This  
p e t i t i o n  s t a t e d ,  appa ren t ly  i n a c c u r a t e l y ,  t h a t  
t h e  c h i l d r e n  were p r e s e n t l y  i n  t h e  c a r e  and cus- 
tody of t h e i r  p a t e r n a l  g randparen ts  and had been 
i n  t h e i r  custody s i n c e  about  May 18.  

June 20, 1977 -- The D i s t r i c t  Court ,  based exclu-  
s i v e l y  on t h e  grandparen ts '  p e t i t i o n  and a f f o r d i n g  
n e i t h e r  n o t i c e  nor  hear ing  t o  t h e  mother, awards 
temporary custody of t h e  c h i l d r e n  t o  t h e  grand- 
p a r e n t s  and sets J u l y  30 a s  t h e  hea r ing  d a t e  on 
whether t h e  grandparen ts  should be  awarded perma- 
nen t  custody.  

June 30, 1977 -- The mother aga in  l e a v e s  t h e  c h i l -  
d r en  wi th  t h e  grandparen ts .  

J u l y  2 ,  3, 4 ,  1977 -- The e n t i r e  f ami ly ,  i nc lud ing  
t h e  mother, he r  ex-husband, t h e  c h i l d r e n ,  and t h e  
grandparen ts ,  v a c a t i o n  t o g e t h e r  a t  Canyon F e r r y  
Lake. Although by t h i s  t i m e  t h e  grandparen ts  had 
been awarded temporary custody of t h e  c h i l d r e n ,  
they  n e i t h e r  d i s cus sed  nor even mentioned t h i s  
f a c t  t o  t h e  mother du r ing  t h i s  fami ly  vaca t ion .  

J u l y  21, 1977 -- The mother seeks  a s s i s t a n c e  from t h e  
County At torney i n  a t tempt ing  t o  r e g a i n  custody of 
t h e  c h i l d r e n ,  a f t e r  t h e  grandparen ts  have r e fused  t o  
r e t u r n  them. A t  t h i s  t ime,  t h e  mother f i r s t  re- 
c e i v e s  n o t i c e  of t h e  o r d e r  g r a n t i n g  temporary cus- 
tody of t h e  c h i l d r e n  t o  t h e  grandparen ts .  

From t h i s  sequence of even t s ,  it i s  obvious  t h a t  t h e  

mo the r ' s  p a r e n t a l  r i g h t s  of custody had n o t  been te rmina ted  

by c i rcumstances .  I n  f a c t ,  c o n t r a r y  t o  t h e  a l l e g a t i o n s  i n  

t h e  p e t i t i o n  f o r  gua rd i ansh ip ,  t h e  mother had a c t u a l  physi-  

c a l  custody of t h e  c h i l d r e n  a t  t h e  t i m e  t h e  p e t i t i o n  was 

f i l e d  by t h e  grandparen ts  and t h e  o r d e r  w a s  i s s u e d  by t h e  

D i s t r i c t  Court .  

Moreover, a t  t h e  t i m e  t h e  D i s t r i c t  Court  i s s u e d  i t s  

o r d e r  g r a n t i n g  temporary custody of t h e  c h i l d r e n  t o  t h e  

grandparen ts ,  on June 17 ,  a l l  t h a t  had happened t o  i n d i c a t e  

t h a t  t h e  mother had somehow abandoned o r  g iven  up he r  p a r e n t a l  



r i g h t s  of custody was t h a t  she  had l e f t  t h e  c h i l d r e n  wi th  

t h e  grandparen ts  f o r  a pe r iod  of t h r e e  weeks whi le  s h e  

looked f o r  ano ther  p l a c e  t o  l i v e .  I n  Mat ter  of Guardianship 

of Doney (1977) ,  Mont. , 570 P.2d 575, 34 St.Rep. 

1107, t h e  n a t u r a l  f a t h e r  of  t h e  c h i l d r e n  l e f t  them w i t h  h i s  

s i s t e r - i n - l a w  f o r  a  pe r iod  of two months "whi le  he composed 

himself  and prepared t o  t a k e  t h e  c h i l d r e n  i n t o  h i s  home" and 

t h e r e a f t e r  even s igned  guard iansh ip  pape r s ,  g i v i n g  h i s  

consen t  t o  g i v e  temporary custody of t h e  c h i l d r e n  t o  h i s  

s i s t e r - in - l aw .  I n  r e j e c t i n g  t h e  argument t h a t  t h i s  showed 

a n  abandonment of p a r e n t a l  c u s t o d i a l  r i g h t s ,  we s t a t e d :  

"Sur render  of custody of  a minor c h i l d  by a  p a r e n t  i s  pre-  

sumed t o  be  temporary u n l e s s  t h e  c o n t r a r y  i s  made t o  ap- 

pear . "  Doney, 570 P.2d a t  577. 

Q u i t e  simply,  a t  t h e  t i m e  of i s s u i n g  i t s  o r d e r  g r a n t i n g  

temporary custody t o  t h e  grandparen ts ,  t h e  D i s t r i c t  Court  

had no evidence t h a t  t h e  mother ' s  p a r e n t a l  r i g h t s  of custody 

had been suspended o r  t e rmina ted  by e i t h e r  p r i o r  c o u r t  o r d e r  

o r  c i rcumstance.  The requirements  of  s e c t i o n  91A-5-204 have 

n o t  been met and t h e r e f o r e  any o r d e r  pu rpo r t i ng  t o  a p p o i n t  a  

guard ian  i s  i n v a l i d .  

Beyond t h e  j u r i s d i c t i o n a l  q u e s t i o n  of t h e  t e rmina t ion  

of t h e  mother ' s  p a r e n t a l  r i g h t s  of cus tody ,  t h e r e  are pro- 

c e d u r a l  e r r o r s  which l i k e w i s e  r e q u i r e  r e v e r s a l .  A s  noted 

above, p r i o r  t o  appo in t ing  a  guard ian  f o r  a minor, t h e r e  

must be  n o t i c e  g iven  t o ,  among o t h e r s ,  any l i v i n g  p a r e n t  of 

t h e  c h i l d .  T h e r e a f t e r ,  t h e r e  must be  a hea r ing  a t  which t h e  

D i s t r i c t  Court  i s  r e q u i r e d  t o  determine,  i n t e r  a l i a ,  t h a t  

t h e  r e q u i r e d  n o t i c e s  were g iven  and t h a t  a l l  p a r e n t a l  r i g h t s  

of custody have been te rmina ted .  



The D i s t r i c t  C o u r t ' s  o r d e r ,  though couched i n  t e r m s  of 

temporary custody,  w a s  i s s u e d  i n  response  t o  a p e t i t i o n  f o r  

appointment of guard ian  of  minors and was, i n  e f f e c t ,  t h e  

appointment of a  temporary guardian.  Y e t ,  t h e r e  was no 

n o t i c e  t o  t h e  mother, hear ing  p r i o r  t o  t h e  appointment of  

t h e  temporary gua rd i an ,  no de t e rmina t ion  t h a t  t h e  r e q u i r e d  

n o t i c e s  had been g iven ,  and no de t e rmina t ion  t h a t  t h e  

mo the r ' s  p a r e n t a l  r i g h t s  of custody had been te rmina ted  o r  

suspended. 

"The c o u r t ' s  g r a n t i n g  temporary custody t o  t h e  [grand- 

p a r e n t s ]  wi thout  n o t i c e  t o  t h e  mother w a s  e r r o r . "  Henderson 

v .  Henderson (1977) ,  - Mont . , 568 P.2d 177,  179, 34 

St.Rep. 942, 944. Nor w a s  t h i s  e r r o r  c o r r e c t e d  by t h e  f a c t  

t h a t  t h e  mother p a r t i c i p a t e d  i n  a hea r ing  on t h e  p e t i t i o n  

l a t e r .  A s  w e  s t a t e d  i n  Henderson: 

". . . Regardless  of any d e f i c i e n c y  i n  o b t a i n i n g  
temporary custody,  t h e  a u n t  a rgues  t h e  i s s u e  i s  
moot s i n c e  a  f u l l  hea r ing  on t h e  m e r i t s  of  t h e  
p e t i t i o n  f o r  permanent custody w a s  he ld  on J u l y  
6, 1976. W e  d i s a g r e e .  The t r a n s c r i p t  on appea l  
i n d i c a t e s  t h e  d i s t r i c t  judge conduct ing t h e  hear-  
i n g  on permanent custody mis takenly  assumed t h a t  
ano the r  d i s t r i c t  judge had conducted a  hear ing  
and found misconduct on t h e  p a r t  of t h e  mother 
be fo re  he awarded temporary custody of t h e  c h i l -  
d r en  t o  t h e  aun t .  This  temporary cus tody  o r d e r  
i n  e f f e c t  c r e a t e d  a  presumption i n  f a v o r  of t h e  
a u n t  and s h i f t e d  t h e  burden of proof t o  t h e  
mother, and w a s  i n  d i r e c t  v i o l a t i o n  of s e c t i o n  
48-333(1),  R.C.M. 1947." 568 P.2d a t  180. 

I n  t h e  i n s t a n t  ca se ,  t h e  D i s t r i c t  Court  w a s  l e d  t o  

b e l i e v e  by t h e  p e t i t i o n  f i l e d  by t h e  grandparen ts  t h a t  t h e  

mother had abandoned t h e  c h i l d r e n  t o  t h e  grandparen ts  on May 

18 ,  1977, and had n o t  r e t u r n e d  f o r  them by June 15  when t h e  

p e t i t i o n  was f i l e d .  This  was i n c o r r e c t .  A s  t e s t i f i e d  t o  a t  

t h e  hea r ing  by t h e  grandmother, t h e  mother had r e t u r n e d  f o r  

he r  c h i l d r e n  on June 9, 1977, a  f u l l  week be fo re  t h e  p e t i -  

t i o n  was f i l e d .  Indeed,  it appears  t h e  mother had a c t u a l  



p h y s i c a l  cus tody  o f  t h e  c h i l d r e n  on t h e  day t h e  p e t i t i o n  was 

f i l e d  and on t h e  day t h e  o r d e r  was i s s u e d .  From t h e  d a t e  of  

t h e  i s s u a n c e  of t h i s  o r d e r ,  however, t h e  mother l abo red  

under  a n  u n f a i r ,  i n a c c u r a t e  p r e j u d i c i a l  presumption t h a t  s h e  

had abandoned h e r  c h i l d r e n .  Th is  presumpt ion n e c e s s a r i l y  

c o l o r e d  t h e  subsequent  p roceed ings  t o  t h e  p o i n t  t h a t  any 

f i n a l  o r d e r  o r  judgment based t he r eon  must be  r e v e r s e d .  

F i n a l l y ,  any showing t h a t  t h e  g r andpa ren t s  may be  a b l e  

t o  prove a  " b e t t e r "  environment t h a n  can t h e  mother i s  

i r r e l e v a n t  t o  t h i s  i s s u e  of  cus tody  as between t h e  mother 

and t h e  g r andpa ren t s ,  e s p e c i a l l y  i n  view of  t h e  above- 

mentioned fundamental  c o n s t i t u t i o n a l  r i g h t  of  a  p a r e n t  t o  

cus tody  of  h e r  c h i l d r e n .  A s  w e  s t a t e d  i n  Doney: 

". . . Thi s  ' b e s t  i n t e r e s t s  of  t h e  c h i l d '  t e s t ,  
however, i s  used o n l y  a f t e r  a  showing of depen- 
dency o r  abuse  o r  n e g l e c t  by t h e  n a t u r a l  p a r e n t ,  
a s  d e f i n e d  i n  s e c t i o n  10-1301, R.C.M. 1947, o r  
i n  cus tody  d i s p u t e s  between two n a t u r a l  p a r e n t s .  
. . . Without t h e  r e q u i r e d  s t a t u t o r y  showing 
t h a t  p e t i t i o n e r  had abused o r  n e g l e c t e d  h i s  
c h i l d r e n ,  t h e  d i s t r i c t  c o u r t  under  t h e  f a c t s  
of  t h i s  c a s e  had no j u r i s d i c t i o n  t o  d e p r i v e  
t h e  n a t u r a l  f a t h e r  o f  t h e i r  cus tody .  The s t a t e  
i s  e n t i r e l y  power less  t o  d e p r i v e  a n a t u r a l  p a r e n t  
of  t h e  cus tody  o f  h i s  minor c h i l d r e n  merely  be- 
c ause  a  d i s t r i c t  judge o r  a s ta te  agency might  
f e e l  t h a t  a nonparen t  h a s  more f i n a n c i a l  r e s o u r c e s  
o r  pu r sues  a ' p r e f e r a b l e '  l i f e s t y l e . "  570 P.2d 
a t  578. ( C i t a t i o n s  omi t t ed .  ) 

And i n  Henderson: 

"The ' b e s t  i n t e r e s t  of t h e  c h i l d '  tes t  i s  cor -  
r e c t l y  used t o  de te rmine  cus tody  r i g h t s  between 
n a t u r a l  p a r e n t s  i n  d i v o r c e  p roceed ings .  I n  t h i s  
s i t u a t i o n  t h e  ' e q u a l  r i g h t s '  t o  cus tody  which 
bo th  t h e  f a t h e r  and mother p o s s e s s  under  s e c t i o n  
61-105, R.C.M. 1947, a r e  weighed i n  r e l a t i o n  t o  
each  p a r e n t ' s  a b i l i t y  t o  p rov ide  b e s t  f o r  t h e  
c h i l d ' s  p h y s i c a l ,  menta l ,  and emot iona l  needs 
uDon t h e  breakdown o f  t h e  m a r i t a l  r e l a t i o n s h i p .  
- L  -~ 

' F i t n e s s '  o f  each  p a r e n t  i s  determined on ly  - - - - - - - -- 
r e l a t i o n  -- t o  t h e  o t h e r  a n d x o t  to s o c i e t y ~  g 
whole. However, where t h i r d  p a r t i e s  -- seek  c u s t  
i t  h a s  long  been t h e  law i n  Montana t h a t  t h e  -- - - -  -- 
r i g h t  -- of  t h e  n a t u r a l  p a r e n t  p r e v a i l s  --  u n t i l  a  
showing of  - - a f o r f e i t u r e  -- of t h i s  r i g h t .  Ex p a r  
Bourquin, 88 Mont. 118, 290 P. 250 (1930) .  Se 



a l s o  Mat ter  of F i s h e r ,  169 Mont. 254, 545 P.2d 
654, 3 3  St.Rep. 183 (1976).  The Uniform Marriage 
and Divorce A c t  does  n o t  change t h i s  law. This  
f o r f e i t u r e  can r e s u l t  on ly  where t h e  p a r e n t ' s  
conduct  does n o t  m e e t  t h e  minimum s t anda rds  of 
t h e  c h i l d  abuse,  n e g l e c t  and dependency s t a t u t e s . "  
568 P.2d a t  181-82. (Emphasis added.) 

I n  t h e  i n s t a n t  c a s e ,  t h e  Distr ict  Cour t  heard on ly  one 

person t e s t i f y  t h a t  t h e  mother w a s  " u n f i t "  t o  c a r e  f o r  he r  

ch i ld ren , the  g randfa the r .  The i n v e s t i g a t i n g  s o c i a l  worker 

s p e c i f i c a l l y  dec l ined  t o  ca l l  t h e  mother " u n f i t . "  When t h e  

grandmother was asked he r  op in ion ,  of t h e  mother ' s  c a r e  of 

t h e  c h i l d r e n  from t h e  d i v o r c e  u n t i l  J u l y  4 ,  1977, she  re- 

p l i e d :  

"A. I d o n ' t  know when I ' m  n o t  t h e r e ,  b u t  I ' v e  
t o l d  you when I ' v e  had them. What s h e  does  when 
she  has  them, I d o n ' t  know. I always thought  she  
was a  p r e t t y  good mother when-she had t h e  c h i l d r e n .  - -  ---- 
I don' t know. 'I 

The Dis t r ic t  Court  a l s o  conducted an  - i n  camera examina- 

t i o n  of t h e  t h r e e  c h i l d r e n  dur ing  which t h e  fo l lowing  ex- 

change between t h e  c o u r t  and t h e  e l d e s t  c h i l d  occurred:  

"THE COURT: You l i v e d  wi th  your mother i n  June 
and J u l y ?  

"RONALD: (Witness nods a f f i r m a t i v e l y . )  

"THE COURT: How d i d  you g e t  a long? 

"RONALD: Not t o o  good. A bunch of f i g h t i n g  always. 

"THE COURT: What w e r e  you f i g h t i n g  about?  

"RONALD: I d o n ' t  know. This  one k i d ,  he caused 
a  f i g h t  down t h e r e .  

"THE COURT: Down on Park S t r e e t ?  

" RONALD : Yeah . 
"THE COURT: You - g o t  a long  good w i t h  your mother, 
d idn '  t you? 

"RONALD: (Witness nods a f f i r m a t i v e l y . )  

"THE COURT: You g e t  a long w i t h  your grandmother 
and g randfa the r?  

"RONALD: Yes." 



I n  a d d i t i o n  t o  t h e  above s p e c i f i c  examples, t h e  t r a n -  

s c r i p t  i s  r e p l e t e  wi th  demonstra t ion by t h e  mother o f  h e r  

con t inu ing  concern and c a r e  f o r  he r  c h i l d r e n .  I n  f a c t ,  a t  

one p o i n t ,  t h e  g randfa the r  t h r ea t ened  t o  change h i s  phone 

number because t h e  mother was c a l l i n g  t h e  c h i l d r e n  s o  o f t e n .  

Throughout t h e  proceedings ,  t h e  mother has  opposed t h e  

a t t e m p t  by t h e  grandparen ts  t o  o b t a i n  permanent custody of 

t h e  c h i l d r e n .  

C l e a r l y ,  from t h i s  evidence,  t h e  D i s t r i c t  Court  w a s  n o t  

warranted i n  concluding t h a t  t h e  mother was n o t  f i t  t o  c a r e  

f o r  he r  c h i l d r e n .  Such evidence must be  c l e a r  and convincing 

t o  j u s t i f y  dep r iv ing  a p a r e n t  of custody of  he r  c h i l d r e n .  

Matter of J.L.B. (1979) ,  Mont. I P. 2d I 

36 St.Rep. 896, 909. The f a c t  t h a t  t h e  grandparen ts  may be 

a b l e  t o  p rov ide  a b e t t e r  home i s  e x a c t l y  t h e  k ind  of r a t i o n a l e  

condemned i n  Doney. 

The D i s t r i c t  Court  concluded t h a t  t h e  c h i l d r e n  w e r e  

"dependent and neg lec ted  under t h e  laws of t h e  S t a t e  of 

Montana." Yet, t h i s  was a gua rd i ansh ip  proceeding i n s t i -  

t u t e d  by t h e  p a t e r n a l  g randparen ts ,  n o t  a proceeding i n s t i -  

t u t e d  t o  have t h e  c h i l d r e n  dec l a red  dependent and neg lec t ed ,  

as it must be ,  by t h e  county a t t o r n e y  under T i t l e  10 ,  Chap- 

t e r  13,  1947 Revised Codes of Montana, now T i t l e  4 1 ,  Chapter  

3 ,  Montana Code Annotated. The D i s t r i c t  Cour t  could n o t  

v a l i d l y  conclude t h a t  t h e  c h i l d r e n  were dependent and neg lec t ed .  

S i m i l a r l y ,  t h e  D i s t r i c t  Court  found t h e  mother t o  be 

n o t  a f i t  and proper  person t o  have custody of he r  c h i l d r e n  

and te rmina ted  her  custody r i g h t s .  A s  po in t ed  o u t  above, 

however, t h e  t e rmina t ion  of a l l  p a r e n t a l  r i g h t s  must precede 

t h e  appointment of a guard ian  f o r  unmarried minors.  S e c t i o n  

91A-5-204, and -207, R.C.M. 1947, now s e c t i o n s  72-5-222, 



and -225 MCA. Nowhere i n  t h e  r e c o r d  does  any th ing  appear  

concern ing  t h e  t e r m i n a t i o n  of  t h e  p a r e n t a l  r i g h t s  o f  t h e  

f a t h e r  o f  t h e s e  c h i l d r e n .  I n  any e v e n t ,  a  gua rd i ansh ip  

p roceed ing  i s  n o t  a p roper  means t o  t e r m i n a t e  a p a r e n t ' s  

c o n s t i t u t i o n a l  r i g h t  t o  cus tody  o f  h i s  o r  h e r  c h i l d r e n .  A s  

w e  s t a t e d  i n  Doney: 

". . . A j u d i c i a l  h e a r i n g  and f i n d i n g  o f  depen- 
dency and n e g l e c t  under  T i t l e  10 ,  Chapter  13,  
R.C.M. 1947, o r  j u d i c i a l  f i n d i n g  of w i l l f u l  
abandonment o r  w i l l f u l  nonsuppor t  under sec- 
t i o n  61-205, R.C.M. 1347, are t h e  e x c l u s i v e  
means by which a n a t u r a l  p a r e n t  may be  involun-  
t a r i l y  dep r ived  of cus tody  of h i s  c h i l d r e n .  
I n  t h e  absence of  such showing, t h e  n a t u r a l  
p a r e n t  i s  l e g a l l y  e n t i t l e d  t o  t h e  cus tody  of 
h i s  minor c h i l d r e n .  S e c t i o n  61-105, R.C.M. 
1947." 570 P.2d a t  577. 

A s  a  l a s t  example, t h e  a p p l i c a t i o n  of t h e  s t a t u t o r y  

gua rd i ansh ip  p rocedure  was i n c o r r e c t .  Under t h e s e  proce-  

d u r e s ,  a  D i s t r i c t  Cour t  may, i f  neces sa ry ,  a p p o i n t  a  t e m -  

po ra ry  gua rd i an  of  unmarried minors b u t  t h e  a u t h o r i t y  of  t h e  

temporary gua rd i an  canno t  l a s t  l onge r  t h a n  s i x  months. I n  

t h e  i n s t a n t  p roceed ings ,  however, t h e  o r i g i n a l  o r d e r  g r a n t -  

i n g  temporary cus tody  of t h e  c h i l d r e n  t o  t h e  g r andpa ren t s  

was e n t e r e d  i n  June  1977. Th i s  temporary cus tody  s t a t u s  was 

con t inued  by t h e  D i s t r i c t  Cour t  u n t i l  August 1978, a  t o t a l  

o f  f o u r t e e n  months b e f o r e  permanent l e t te rs  of gua rd i ansh ip  

w e r e  i s s u e d  by t h e  D i s t r i c t  Cour t .  

The confus ion  i n  t h e  D i s t r i c t  Cour t  i s  unde r s t andab l e .  

W e  a r e  a b l e  t o  i d e n t i f y  a t  l e a s t  f i v e  d i s t i n c t  s t a t u t o r y  

schemes governing t h e  t e r m i n a t i o n  of  p a r e n t a l  r i g h t s  o r  t h e  

cus tody  of  c h i l d r e n  o r  bo th .  T i t l e  1 0 ,  Chapter  13 ,  R.C.M. 

1947, now T i t l e  4 1 ,  Chapter  3  MCA (abused,  neg l ec t ed  and 

dependent  y o u t h ) ;  T i t l e  48, Chapter  3,  R.C.M. 1947, now 

T i t l e  40, Chapter  4 MCA (Uniform Marr iage  and Divorce A c t ) ;  

s e c t i o n s  61-111, -112, R.C.M. 1347, now s e c t i o n s  40-6-233, 



and -234 MCA (remedy f o r  p a r e n t a l  a b u s e ) ;  T i t l e  61, Chapter  

2, R.C.M. 1947, now T i t l e  40, Chapter  8 MCA; T i t l e  91A, 

Chapter  5, P a r t  2 ,  R.C.M. 1947, now T i t l e  72, Chapter  5 ,  

P a r t  2 (Guardianship of  Minors) .  

Never the less ,  whi le  t h e r e  i s  some o v e r l a p  i n  t h e s e  

v a r i o u s  procedures  as t o  g e n e r a l  s u b j e c t  m a t t e r ,  each i s  

used f o r  a d i s t i n c t  purpose and s e t s  f o r t h  s p e c i f i c  proce- 

du re s  which must be fol lowed be fo re  a v a l i d  judgment o r  

o r d e r  may be i s sued .  To i n s u r e  t h a t  t h e  minors involved 

r e c e i v e  t h e  f u l l  p r o t e c t i o n  of t h e s e  l a w s ,  t h e s e  procedures  

should be  " r i g o r o u s l y  fol lowed."  I n  re Guardianship of 

Evans (1978) ,  Mont. , 587 P.2d 372, 376, 35 St-Rep.  

1768, 1773. D i s t r i c t  Cour t s  must i d e n t i f y  and adhere  t o  t h e  

proper  procedure  and s t anda rds  t o  be used i n  t h e  proceedings  

b e f o r e  them. Only then  w i l l  t h e  fundamental r i g h t s  and 

r e l a t i o n s h i p  e x i s t i n g  between p a r e n t  and c h i l d  be f u l l y  

r e a l i z e d  o r ,  when necessary ,  p rope r ly  severed .  

The o r d e r  of t h e  D i s t r i c t  Court  g r a n t i n g  l e t t e r s  of 

gua rd i ansh ip  t o  t h e  grandparen ts  i s  r eve r sed .  

~ W e  concur:  

. 
A h i e f  Just* 

i 
/ J u s t i c e s  


