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M r .  J u s t i c e  John Conway Ha r r i son  d e l i v e r e d  t h e  Opinion o f  
t h e  Cour t .  

P l a i n t i f f  bank b rought  t h i s  a c t i o n  i n  J u s t i c e  Cou r t ,  Big 

Horn County, t o  r e c o v e r  money owing from de fendan t  on  c e r t a i n  

promissory  n o t e s .  The J u s t i c e  Cou r t  e n t e r e d  a  d e f a u l t  judgment 

i n  f a v o r  of  p l a i n t i f f .  Defendan t ' s  motion t o  s e t  a s i d e  t h e  de- 

f a u l t  was den i ed ,  and she  appea led  t o  t h e  D i s t r i c t  Cour t .  The 

D i s t r i c t  Cou r t  d i smi s sed  t h e  a p p e a l ,  and de f endan t  a p p e a l s  

from t h e  d i s m i s s a l .  

I n  December 1977,  p l a i n t i f f  i n i t i a t e d  t h i s  a c t i o n  i n  Ju s -  

t i c e  Cour t  t o  r e c o v e r  money owing from two l o a n s  made t o  de-  

f endan t .  S e r v i c e  o f  p r o c e s s  was completed on de f endan t  on  

January  1 0 ,  1978. On January  12 ,  de f endan t  appeared b e f o r e  t h e  

J u s t i c e  Cou r t  and sought  t h e  c o u r t ' s  a s s i s t a n c e  i n  n e g o t i a t i n g  

a  s e t t l e m e n t .  No w r i t t e n  appearance  was made nor  was t h e r e  

any showing t h e  de f endan t  had a n  a t t o r n e y  a t  t h a t  t i m e .  A t  

t h e  s u g g e s t i o n  of t h e  J u s t i c e  Cou r t ,  d e f endan t  c o n t a c t e d  p l a i n -  

t i f f ' s  a t t o r n e y  and t r i e d  t o  r e a c h  a  s e t t l e m e n t .  She p a i d  t h e  

a t t o r n e y  $150 on h e r  a ccoun t  and l e f t  w i t h  t h e  unde r s t and ing  

t h a t  no a c t i o n  would be  t a k e n  i n  t h e  m a t t e r  w h i l e  s h e  a t t emp ted  

t o  s e c u r e  a l o a n  t o  pay o f f  t h e  remainder  o f  t h e  i ndeb t ednes s .  

On January  2 3 ,  w i t h o u t  n o t i c e  t o  t h e  de f endan t ,  t h e  Ju s -  

t i ce  Cour t  e n t e r e d  a  d e f a u l t  judgment i n  f a v o r  of t h e  bank and 

i s s u e d  a  w r i t  o f  execu t i on .  The judgment d i d  n o t  g i v e  t h e  de fen-  

d a n t  c r e d i t  f o r  t h e  $150 p a i d  by h e r  t o  p l a i n t i f f ' s  a t t o r n e y .  

Defendant  l e a r n e d  o f  t h e  d e f a u l t  when h e r  o n l y  nonexempt a s s e t  

was s e i z e d  p u r s u a n t  t o  t h e  w r i t  of  execu t i on .  Defendant  t h e n  

c o n t a c t e d  a n  a t t o r n e y  and f i l e d  a  t ime ly  motion t o  set  a s i d e  t h e  

d e f a u l t  judgment, suppor ted  by an  a f f i d a v i t  s e t t i n g  o u t  d e f e n s e s ,  

coun t e r c l a ims ,  and f a c t s  t o  show de fendan t  was n o t  r e q u i r e d  t o  

f i l e  a  w r i t t e n  answer. The J u s t i c e  C o u r t  den i ed  t h e  motion.  



Defendant  t h e n  f i l e d  n o t i c e  o f  a p p e a l  i n  J u s t i c e  Cour t .  

She was unab l e  t o  f i n d  s u r e t i e s  f o r  unde r t ak ing ,  s o  s h e  sub- 

m i t t e d  a n  a f f i d a v i t  o f  i n a b i l i t y  t o  p rov ide  t h e  unde r t ak ing .  

P l a i n t i f f  o b j e c t e d  t o  t h e  j u r i s d i c t i o n  o f  t h e  D i s t r i c t  Cour t  

t o  h e a r  t h e  appea l  when no unde r t ak ing  was p rov ided .  The D i s -  

t r i c t  Cour t  d i smi s sed  t h e  a p p e a l ,  and t h i s  appea l  fo l lowed .  

Defendant  p r e s e n t e d  two i s s u e s  on a p p e a l  i n v o l v i n g  v i o l a -  

t i o n  o f  c o n s t i t u t i o n a l  r i g h t s ,  bo th  s t a t e  and f e d e r a l .  Due t o  

t h e  p e c u l i a r  f a c t s  su r round ing  t h e  e n t r y  o f  t h e  d e f a u l t  judg- 

ment h e r e ,  w e  f i n d  i t  unnecessa ry  t o  c o n s i d e r  t h e  two i s s u e s  

on a p p e a l .  Ra ther ,  w e  ba se  o u r  d e c i s i o n  on Montana c a s e  law 

d e a l i n g  w i t h  c o n s i d e r a t i o n s  s i m i l a r  t o  t h o s e  p r e s e n t e d  i n  t h i s  

case. 

I n  B r o t h e r s  v .  B r o t h e r s  (1924) ,  71 Mont. 378, 383-84, 230 

P. 60, 61, t h i s  Cou r t  s a i d :  "No g r e a t  abuse  o f  d i s c r e t i o n  by 

t h e  t r i a l  c o u r t  i n  r e f u s i n g  t o  set  a s i d e  a  d e f a u l t  need be  

shown t o  w a r r a n t  a  r e v e r s a l ,  f o r  t h e  c o u r t s  u n i v e r s a l l y  f a v o r  

a  t r i a l  on t h e  m e r i t s . "  The Cour t  went on  t o  s t a t e  i t  i s  p r e f -  

e r a b l e  t o  d i s p o s e  o f  c a s e s  on t h e i r  m e r i t s  t h a n  t o  m a i n t a i n  

t o o  s t r i c t  a  r e g a r d  f o r  t e c h n i c a l  r u l e s  of  p rocedure .  B r o t h e r s ,  

71  Mont. a t  384, 230 P.  a t  61. Here, t h e  r e c o r d  shows t h e  

p l a i n t i f f  took a  d e f a u l t  a f t e r  t h e  de f endan t  f e l t  s h e  had been 

a s s u r e d  s h e  would be  g i v e n  t i m e  t o  n e g o t i a t e  a  s e t t l e m e n t ,  and 

t h e  judgment e n t e r e d  exceeds  t h e  amount de f endan t  owed p l a i n t i f f  

a t  t h e  t i m e  t h e  c o u r t  e n t e r e d  judgment by $150. Given t h e  above 

r u l e  f a v o r i n g  h e a r i n g  c a s e s  of  t h i s  n a t u r e  on t h e i r  m e r i t s ,  

d e f endan t  shou ld  have h e r  day i n  c o u r t .  

W e  t h e r e f o r e  f i n d  t h e  judgment e r roneous  and remand t h e  c a s e  

t o  t h e  D i s t r i c t  Cou r t  of  Big Horn County w i t h  d i r e c t i o n s  t o  s e t  

a s i d e  t h e  d e f a u l t  e n t e r e d  and r e t u r n  t h e  c a u s e  t o  t h e  J u s t i c e  

Cou r t  f o r  f u r t h e r  p roceed ings .  
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