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M r .  J u s t i c e  John Conway Ha r r i son  d e l i v e r e d  t h e  Opinion o f  
t h e  Cour t .  

Through a  h e a r i n g  b e f o r e  t h e  Workers '  Compensation 

Cour t  on December 1, 1977, c l a iman t ,  V i r g i n i a  Dumont, sough t  

compensat ion b e n e f i t s  f o r  t h e  d e a t h  o f  h e r  husband which s h e  

a l l e g e d  was t h e  r e s u l t  of  a n  i n j u r y  he  r e c e i v e d  i n  t h e  

c o u r s e  and scope o f  h i s  employment by Wickens Bros.  Const ruc-  

t i o n  Company on October  12 ,  1976. The Workers '  Compensation 

Cour t  den ied  t h e  c l a i m .  Cla imant  p e t i t i o n e d  f o r  a  r e h e a r i n g  

b e f o r e  t h e  lower c o u r t ,  and o r a l  argument was heard  a s  t o  

whether  a  r e h e a r i n g  shou ld  b e  g r a n t e d .  By o r d e r  d a t e d  and 

f i l e d  on September 29, 1978, t h e  Workers '  Compensation Cour t  

den i ed  c l a i m a n t ' s  r e q u e s t  f o r  a  r e h e a r i n g .  On October 31, 

1978,  3 1  days  a f t e r  t h e  d a t e  of  d e n i a l  o f  t h e  r e h e a r i n g ,  t h e  

Workers '  Compensation Cour t  r e c e i v e d  and f i l e d  c l a i m a n t ' s  

n o t i c e  o f  a p p e a l  t o  t h i s  Cou r t .  

Respondent i n s u r a n c e  company moved t o  d i s m i s s  t h i s  

a p p e a l  on t h e  ground t h a t  t h i s  Cou r t  l a c k s  j u r i s d i c t i o n  

because  c l a i m a n t  f a i l e d  t o  f i l e  a  n o t i c e  o f  a p p e a l  w i t h i n  

t h e  t i m e  a l lowed by law. T h i s  Cou r t  o r d e r e d  t h e  a p p e a l  se t  

f o r  o r a l  argument and t h e  motion t o  d i s m i s s  a s  w e l l  as t h e  

m e r i t s  o f  t h e  a p p e a l  were argued.  

P i e r r e  ( P e t e )  Dumont d i e d  on o r  abou t  October 1 2 ,  1976, 

of  a  h e a r t  a t t a c k  i n  h i s  bed i n  h i s  t r a i l e r  home which had 

been moved t o  a  job  s i t e  n e a r  Fo r sy th ,  Montana, from ~ u m o n t ' s  

home i n  Lewistown. H i s  body was d i s c o v e r e d  i n  bed by o t h e r s  

who i n v e s t i g a t e d  when he  d i d  n o t  r e p o r t  f o r  work. On Octo- 

b e r  14 ,  1976, a n  au topsy  w a s  performed on t h e  body of t h e  

deceased .  The f i n a l  ana tomica l  d i a g n o s i s  c o n t a i n e d  i n  such  

au topsy  r e p o r t  r e v e a l s  t h e  f o l l o w i n g  f i n d i n g s :  



" I .  Marked s t e n o s i n g  a r t e r i o s c l e r o s i s  of  
coronary  arteries wi th :  

"A. Recent  thrombosis  of  p o s t e r i o r  r i g h t  
coronary  a r t e r y .  

"B. Old o c c l u s i o n ,  a n t e r i o r  descend ing  branch 
o f  l e f t  coronary  a r t e r y .  

"C. No g r o s s  ev idence  o f  r e c e n t  o r  p a s t  myo- 
c a r d i a l  i n f a r c t i o n .  

"11. Hyperemia o f  l ungs  and l i v e r .  

"111. Chronic  pulmonary emphysema. 

" I V .  Obes i ty .  

"V. Compression f r a c t u r e  o f  f i r s t  lumbar 
v e r t e b r a ,  c l i n i c a l . "  

I n  h e r  c la im,  c l a iman t  a l l e g e d  t h a t  t h e  deceased was 

s u b j e c t e d  by h i s  job  t o  unusua l  s t r a i n  and s u f f e r e d  an 

i n j u r y  a s  d e f i n e d  i n  s e c t i o n  39-71-119 MCA, and t h a t  such 

i n j u r y  a r o s e  o u t  o f  and w a s  i n  t h e  c o u r s e  of h i s  employment. 

The c l a im  f o r  compensation l i s t e d  t h e  d a t e  of  such a l l e g e d  

i n j u r y  a s  October 12 ,  1976. 

A t  t h e  h e a r i n g  s e v e r a l  l a y  w i t n e s s e s  w e r e  c a l l e d  t o  

t e s t i f y  concern ing  t h e  deceased ' s  job a c t i v i t i e s  and p a r t i c u -  

l a r l y  concern ing  h i s  a c t i v i t i e s  on October 1 2 ,  1976. I n  

g e n e r a l  such w i t n e s s e s  t e s t i f i e d  t h a t  h i s  a c t i v i t i e s  on t h e  

day of h i s  d e a t h  w e r e  q u i t e  normal. 

Cla imant ,  who w a s  n o t  p r e s e n t  on t h e  job s i t e  on Octo- 

b e r  1 2 ,  1976, a t t empted  t o  p a i n t  an  e n t i r e l y  d i f f e r e n t  p i c -  

t u r e .  She t e s t i f i e d  i n  c o n s i d e r a b l e  d e t a i l  abou t  t h e  d u t i e s ,  

t h e  long  hours ,  and stresses and s t r a i n s  t h a t  t h e  deceased 

was s u b j e c t e d  t o  d u r i n g  t h e  c o n s t r u c t i o n  season  of 1976. 

However, on cross-examinat ion s h e  admi t ted  t h a t  t h e  deceased ,  

a n  employee of  Wickens Bros. Cons t ruc t i on  Company f o r  many 

y e a r s ,  was s u b j e c t e d  i n  p reced ing  y e a r s  t o  s i m i l a r  stresses 

and s t r a i n s  and worked long hours ,  i n c l u d i n g  weekends. 



Claimant f u r t h e r  t e s t i f i e d  t h a t  t h e  deceased,  on J u l y  

21, 1976, s u f f e r e d  an i n j u r y  t o  h i s  back and l e g  i n  an on- 

the- job  i n c i d e n t  and was h o s p i t a l i z e d  f o r  about  t h r e e  days  

fo l lowing  which he remained home f o r  one week. Claimant 

t e s t i f i e d  t h a t  t h e  deceased r e tu rned  t o  work be fo re  he was 

r e l e a s e d  by h i s  phys i c i an  and worked w i t h  pa in .  She s t a t e d  

t h a t  she  s p e n t  t i m e  on t h e  job s i t e  s o  she  could a s s i s t  w i t h  

d r i v i n g  and t r e a t  h i s  i n j u r e d  l eg .  She s t a t e d  t h a t  du r ing  

September 1976 t h e  deceased had been having problems w i t h  

h i s  s l e e p  and on occas ions  when he could n o t  s l e e p  would 

a r i s e  i n  t h e  n i g h t  and go o u t  on t h e  job. 

On October 12,  1976, c la imant  was n o t  on t h e  job s i t e  

a t  Forsy th .  Over o b j e c t i o n  of t h e  respondent ,  c la imant  w a s  

al lowed t o  t e s t i f y  t h a t  on t h e  morning of October 12,  1976, 

h e r  husband c a l l e d  he r  a t  Lewistown about  two hours  l a t e r  

t han  u s u a l  p r i o r  t o  h i s  t r i p  t o  B i l l i n g s .  She s t a t e d  t h a t  

he seemed u p s e t  and had s t a t e d  t o  her  t h a t  " a l l  h e l l  broke 

loose ."  When asked what had happened, he  s t a t e d  t h a t  i t  

would t a k e  t o o  long t o  e x p l a i n  and he  would do s o  on t h e  

weekend. She f u r t h e r  s t a t e d  t h a t  he  depa r t ed  from h i s  

customary s t a t emen t  i n  c l o s i n g  a  t e lephone  conve r sa t ion  by 

say ing  goodbye wi thou t  saying t h a t  he loved he r .  Claimant 

was unable  t o  e x p l a i n  what t h e  deceased w a s  r e f e r r i n g  t o  i n  

h i s  phone cove r sa t ion .  She s t a t e d  t h a t  she  had a t tempted  t o  

determine from o t h e r  employees what had occur red  t o  g i v e  

r i s e  t o  t h e  s t a t emen t  made t o  he r  by h e r  husband on t h e  

te lephone  b u t  had l ea rned  nothing.  

Respondent i n su rance  company s t a t e s  t h a t  t h e  c r u c i a l  

s i g n i f i c a n c e  of t h e  e v e n t s  of October 1 2 ,  1976, was expla ined  

by t h e  medical  w i tnes s .  D r .  H o l l i s  K.  Lefever ,  t e s t i f y i n g  

on behalf  of c la imant ,  was provided wi th  a  copy of t h e  



autopsy  r e p o r t .  H e  was asked,  over  r e sponden t ' s  con t inu ing  

o b j e c t i o n ,  t o  respond t o  a  h y p o t h e t i c a l  q u e s t i o n  based i n  

l a r g e  degree  on c e r t a i n  d i spu ted  f a c t s  of t h e  c a s e  and,  

respondent  contends ,  on c e r t a i n  f a c t s  which were n o t  i n  

evidence.  The h y p o t h e t i c a l  ques t ion  asked of D r .  Lefever 

conta ined  r e f e r e n c e  t o  t h e  deceased ' s  back i n j u r y  of J u l y  

2 1 ,  1976; it conta ined  r e f e r e n c e  t o  an a l l e g e d  i n c i d e n t  n i n e  

days  be fo re  t h e  d e a t h  when t h e  deceased loaded some a n t i -  

f r e e z e  i n t o  h i s  pickup; i t  conta ined  r e f e r e n c e  t o  an a l l e g e d  

i n c i d e n t  two days be fo re  t h e  d e a t h  when t h e  deceased a l l e g e d l y  

h u r t  himself  whi le  l oad ing  a  r a d i a t o r  i n t o  h i s  pickup; and 

it  conta ined  r e f e r e n c e  t o  c l a i m a n t ' s  v e r s i o n  of t h e  e v e n t s  

of  October 12,  1976, and t h e  deceased ' s  t r i p  t o  B i l l i n g s  f o r  

p a r t s .  On cross-examination,  D r .  Lefever  s t a t e d :  

"Q. Doctor,  i n  t h e  h y p o t h e t i c a l  t h a t  M r .  Oaas 
asked you t o  assume, i s  t h e r e  any one i n c i d e n t  
o r  any one day i n  t h e  f a c t  s i t u a t i o n  g iven  t o  
you, t h a t  you could p o i n t  t o  a s  t h e  cause  of 
t h i s  dea th ,  o r  i s  i t  j u s t  a build-up of a l l  of 
t h e s e  t h ings?  A. W e l l ,  I t h i n k  t h e  on ly  day 
s t a t e d  i n  t h e  h y p o t h e t i c a l  q u e s t i o n  i n  which 
t h e r e  was any cha in  of even t s  t h a t  I might  re- 
l a t e  t o  t h i s  i s ,  i f  I r e c a l l  t h e  h y p o t h e t i c a l  
q u e s t i o n  c o r r e c t l y ,  concerning t h e  h a s t y  t r i p  
t o  B i l l i n g s  and t h e  handl ing of heavy equip- 
ment. . ." 
Thus, a rgues  respondent ,  D r .  Lefever ,  c l a i m a n t ' s  e x p e r t  

w i tnes s ,  made t h e  even t s  of  October 12 ,  1976, c r i t i c a l  t o  

t h e  ca se .  Throughout t h e  r e b u t t a l  tes t imony of D r .  Lefever ,  

he k e p t  r e f e r r i n g  t o  t h e  e v e n t s  of " t h a t  day" - - r e f e r r ing  t o  

October 12,  1976. D r .  Stephen Cade, r e s p o n d e n t ' s  e x p e r t  

w i t n e s s ,  when asked t h e  same h y p o t h e t i c a l  q u e s t i o n  a s  had 

been asked of  D r .  Lefever ,  d i d  n o t  f e e l  t h a t  t h e r e  was any 

probable  r e l a t i o n s h i p  between t h e  e v e n t s  of October 1 2  and 

t h e  d e a t h .  However, he d i d  e x p l a i n  t h a t  t h e  c l o s e r  i n  t i m e  

t h a t  e v e n t s  o f  p h y s i c a l  o r  emotional  stress were t o  t h e  



d e a t h ,  t h e  more l i k e l i h o o d  t h e r e  was o f  some r e l a t i o n s h i p  

between t h e  two. 

Based on t h e  above, t h e  h e a r i n g s  examiner summarized 

t h e  t es t imony  sur rounding  t h e  e v e n t s  o f  October  12 ,  1976, a s  

f o l l ows :  

"18. Tha t  f o u r  w i t n e s s e s  t e s t i f i e d  t h a t  they  
had s een  and t a l k e d  w i t h  P e t e  Dumont on t h e  day 
o f  h i s  d e a t h  b u t  t h a t  none of them observed him 
t o  be  showing any s i g n s  of  stress o r  s t r a i n ,  
p h y s i c a l  o r  emot iona l .  None o f  t h o s e  w i t n e s s e s  
w e r e  aware o f  any unusual  problems a t  t h e  job, 
and none of them r e c a l l  Pierre Dumont having 
mentioned any unusua l  problems. 

"19. Tha t  t h e  o n l y  ev idence  t h a t  t h e  deceased 
was undergoing unusua l  stress o r  s t r a i n  i s  
t h a t  from t h e  t es t imony  of t h e  c l a i m a n t ,  t h e  
widow of  Pierre Dumont, who s t a n d s  t o  g a i n ,  
and t h a t  l i t t l e  o r  none of t h a t  t e s t imony  
i s  co r robo ra t ed  by o t h e r  ev idence . "  

The fo l l owing  i s s u e s  a r e  r a i s e d  on appea l :  

1. Should t h i s  appea l  be  d i smissed  s i n c e  t h i s  Cour t  

l a c k s  j u r i s d i c t i o n  because  c l a iman t  f a i l e d  t o  t ime ly  f i l e  a 

n o t i c e  of appea l?  

2. Did t h e  Workers' Compensation Cour t  err i n  denying 

b e n e f i t s  t o  c l a iman t  under t h e  Workers' Compensation Act? 

The f i r s t  i s s u e  i s  d i r e c t e d  a t  c l a i m a n t ' s  f a i l u r e  t o  

t i m e l y  f i l e  a n o t i c e  of  appea l .  Th i s  Cour t  ha s  never  been 

c a l l e d  upon t o  r u l e  i n  a c a s e  i nvo lv ing  t h e  i s s u e  of  t h e  

t i m e l i n e s s  o f  f i l i n g  a n o t i c e  of appea l  from a d e c i s i o n  of  

t h e  Workers'  Compensation Cour t .  

S e c t i o n  39-71-2904 MCA p rov ides :  

"Notwi ths tanding 2-4-701 through 2-4-704, an  
appeal from a f i n a l  d e c i s i o n  of  t h e  workers '  
compensation judge s h a l l  be  f i l e d  d i r e c t l y  w i th  
t h e  supreme c o u r t  o f  Montana i n  t h e  manner pro- 
v ided  by law f o r  a p p e a l s  from t h e  d i s t r i c t  
c o u r t  i n  c i v i l  c a se s . "  

A s  t o  what c o n s t i t u t e s  a " f i n a l  d e c i s i o n "  of  t h e  Workers'  

Compensation judge, Rule 19 o f  t h e  Workers'  Compensation 

Cour t  Rules  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  WCCR) p rov ides :  



"19A. The Cour t  w i l l ,  a f t e r  t h e  h e a r i n g ,  
i s s u e  f i n d i n g s  o f  f a c t  and conc lu s ions  o f  law 
and a n  o r d e r  s e t t i n g  f o r t h  t h e  C o u r t ' s  d e t e r -  
m ina t i on  of  t h e  d i s p u t e d  i s s u e s .  The p a r t i e s  
t o  t h e  d i s p u t e  may c o n s i d e r  t h i s  o r d e r  as a  
f i n a l  d e c i s i o n  of t h e  Cour t  f o r  a p p e a l s  pur- 
poses .  However, any p a r t y  t o  t h e  d i s p u t e  may 
r e q u e s t  a  r e h e a r i n g  b e f o r e  t h e  Cour t  w i t h i n  
twenty (20) days  a f t e r  a  p a r t y  r e c e i v e s  a  copy 
of  t h e  o r d e r ,  and i f  any p a r t y  submi t s  a  r e -  
q u e s t  f o r  r e h e a r i n g ,  t h e  o r d e r  i s s u e d  by t h e  
Cour t  s h a l l  n o t  b e  cons idered  a  f i n a l  d e c i s i o n  
o f  t h e  Cour t  f o r  a p p e a l s  purposes .  

"19B. I f  a  r e q u e s t  f o r  a  r e h e a r i n g  i s  f i l e d ,  
t h e  p a r t i e s  r e q u e s t i n g  t h e  r e h e a r i n g  s h a l l  se t  
f o r t h  s p e c i f i c a l l y  and i n  f u l l  d e t a i l  t h e  
grounds  upon which t h e  p a r t y  c o n s i d e r s  t h e  
o r d e r  t o  be  i n c o r r e c t .  I f  t h e  Cour t  d e n i e s  
t h e  r e q u e s t  f o r  r e h e a r i n g ,  t h e  o r i g i n a l  o r d e r  
i s s u e d  by t h e  Cour t  s h a l l  be  cons ide red  t h e  
f i n a l  d e c i s i o n  of t h e  Cour t  as of t h e  day t h e  
r e h e a r i n g  i s  den ied .  I f  a r e h e a r i n g  i s  g ran t ed  
t h e  matter w i l l  b e  s e t  f o r  hea r ing .  The m a t t e r  
w i l l  b e  determined by t h e  t es t imony  t aken  a t  
t h e  i n i t i a l  h e a r i n g  and a t  t h e  r e h e a r i n g .  Af- 
ter t h e  r e h e a r i n g ,  t h e  Cour t  w i l l  i s s u e  an  o r d e r  
s e t t i n g  f o r t h  t h e  C o u r t ' s  f i n a l  d e t e r m i n a t i o n  
o f  t h e  d i s p u t e d  i s s u e s . "  

F i n a l l y ,  Rule 5, M.R.App.Civ.P., s t a t e s  i n  p e r t i n e n t  

p a r t :  

"The t i m e  w i t h i n  which an  a p p e a l  from a  judg- 
ment o r  an  o r d e r  must b e  t aken  s h a l l  b e  3 0  days  
from t h e  e n t r y  t he r eo f  . . ." 
The f i n d i n g s  of f a c t  and conc lu s ions  of  l a w  i n  t h i s  

m a t t e r  w e r e  adopted by t h e  Workers' Compensation Cour t  by 

o r d e r  d a t e d  June  19 ,  1978. Cla imant  had 3 0  days  t h e r e a f t e r  

w i t h i n  which t o  f i l e  a  n o t i c e  of appea l  (Rule  5 ,  M.R.App.Civ.P.) 

o r  20 days  w i t h i n  which t o  f i l e  a r e q u e s t  f o r  r e h e a r i n g  

(Rule  19,  WCCR). On June  29, 1978, accord ing  t o  t h e  cer t i -  

f i c a t e  of  m a i l i n g ,  c l a i m a n t  mai led  t o  t h e  c l e r k  of t h e  

Workers'  Compensation Cour t ,  a  r e q u e s t  f o r  r e h e a r i n g .  The 

f i l i n g  of  a  r e q u e s t  f o r  r e h e a r i n g  suspended t h e  t i m e  f o r  

f i l i n g  of  a n o t i c e  of  appea l .  

T h e r e a f t e r ,  r espondent  f i l e d  fo rmal  o b j e c t i o n s  t o  t h e  

s u f f i c i e n c y  of  c l a i m a n t ' s  r e q u e s t  f o r  r e h e a r i n g ,  and c l a i m a n t ,  



i n  r e sponse  t o  such  o b j e c t i o n s ,  f i l e d  an  amendment t o  h e r  

r e q u e s t  f o r  r e h e a r i n g .  On August 23, 1978, t h e  Workers '  

Compensation Cour t  hea rd  o r a l  argument on whether  a  r e h e a r -  

i n g  shou ld  b e  g r a n t e d .  The Workers '  Compensation C o u r t  

e n t e r e d  i t s  o r d e r  denying r e h e a r i n g  and r e t u r n i n g  t h e  f i l e  

t o  t h e  D i v i s i o n  of  Workers '  Compensation on September 29, 

1978. I n  a d d i t i o n  t o  denying t h e  r e h e a r i n g ,  t h i s  o r d e r  had 

t h e  e f f e c t  of  making t h e  o r i g i n a l  o r d e r  o f  t h e  Workers '  

Compensation Cour t  t h e  f i n a l  d e c i s i o n  o f  t h e  c o u r t  f o r  

a p p e a l  purposes  a s  o f  t h e  day t h e  r e h e a r i n g  was denied--  

September 29, 1978. Thus, t h e  l a s t  suspended day f o r  t h e  

f i l i n g  of  a  n o t i c e  of  a p p e a l  was September 29, 1978, and 

c l a i m a n t ' s  f i r s t  day t o  f i l e  a  n o t i c e  of  a p p e a l  was, and t h e  

t i m e  l i m i t  t o  f i l e  t h e  n o t i c e  of a p p e a l  commenced runn ing ,  

a s  of September 30, 1978. S i n c e  September h a s  o n l y  30 days ,  

t h e  30-day t i m e  l i m i t  o f  c l a i m a n t  t o  f i l e  a  n o t i c e  of  a p p e a l  

e x p i r e d  on October 29, 1978. However, s i n c e  October 29, 

1978,  was a  Sunday, it i s  n o t  counted and t h e  30-day t i m e  

l i m i t  t o  f i l e  a  n o t i c e  o f  a p p e a l  would e x p i r e  on October  30, 

1978. I t  was n o t  u n t i l  t h e  f i n a l  day o f  t h e  appea l  p e r i o d ,  

on  October  30, 1978, t h a t  c l a i m a n t  mai led  h e r  n o t i c e  of  

a p p e a l  f o r  f i l i n g ,  and t h e  same was n o t  r e c e i v e d  by t h e  

c l e r k  of  t h e  Workers '  Compensation Cour t  u n t i l  Tuesday, 

October 31, 1978. 

Under Rule  2 0 ( a ) ,  M.R.App.Civ.P., a  n o t i c e  o f  a p p e a l  i s  

n o t  deemed f i l e d  u n l e s s  t h e  n o t i c e  i s  a c t u a l l y  r e c e i v e d  by 

t h e  c l e r k  w i t h i n  t h e  t i m e  f i x e d  f o r  f i l i n g .  Thus, t h e  

n o t i c e  o f  appea l  w a s  n o t  r e c e i v e d  f o r  f i l i n g  by t h e  c l e r k  of 

t h e  Workers '  Compensation Cour t  u n t i l  t h e  day a f t e r  t h e  

a p p e a l  t i m e  exp i r ed .  Accordingly ,  it i s  r e s p o n d e n t ' s  p o s i -  

t i o n  t h a t  c l a i m a n t  ha s  n o t  t ime ly  p e r f e c t e d  h e r  a p p e a l ;  t h a t  

t h i s  Cou r t  i s  w i t h o u t  j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  a p p e a l ;  



and t h a t  c la imant  i s  ba r r ed  from seek ing  t o  have t h e  Workers' 

Compensation C o u r t ' s  d e c i s i o n  changed o r  i n  any way r eve r sed  

o r  modified.  

Rule 4 ( a ) ,  M.R.App.Civ.P., which i s  made a p p l i c a b l e  t o  

a  Workers' Compensation Court  proceeding by s e c t i o n  39-71- 

2904 MCA, p rov ides :  

". . . An appea l  s h a l l  be  taken  by f i l i n g  a  
n o t i c e  of appea l  i n  t h e  d i s t r i c t  c o u r t .  F a i l u r e  
of an  a p p e l l a n t  t o  t a k e  any s t e p  o t h e r  than t h e  
t ime ly  f i l i n g  of a  n o t i c e  of appea l  does n o t  
a f f e c t  t h e  v a l i d i t y  of  t h e  appea l ,  b u t  i s  
ground on ly  f o r  such a c t i o n  a s  t h e  Supreme 
Court  deems a p p r o p r i a t e ,  which may i n c l u d e  d i s -  
missal of  t h e  appeal ."  

Rule 4 ,  M.R.App.Civ.P., i s  p a t t e r n e d  a f t e r  Rule 3  of t h e  

Fede ra l  Rules of Appe l l a t e  Procedure.  The second sen tence  

of Rule 4 ( a ) ,  M.R.App.Civ.P., is  i d e n t i c a l  t o  a  l i k e  prov i -  

s i o n  of Rule 3 ( a )  of t h e  Fede ra l  Rules.  9  Xoore 's  Fede ra l  

P r a c t i c e  11203.10 s t a t e s :  

"The n o t i c e  of appea l  i s  f i l e d  wi th  t h e  c l e r k  
when it i s  r ece ived  i n t o  h i s  custody and c o n t r o l .  
S ince  t imely  f i l i n g  of  t h e  n o t i c e  i s  he ld  t o  be 
e s s e n t i a l  t o  t h e  j u r i s d i c t i o n  of t h e  c o u r t  of 
appea l s ,  t h e  p r e c i s e  t i m e  t h a t  t h e  n o t i c e  was 
f i l e d  can be of overwhelming importance.  The 
most c e r t a i n  way t o  e f f e c t  t imely  f i l i n g  i s  t o  
d e l i v e r  t h e  n o t i c e  t o  t h e  o f f i c e  of t h e  c l e r k  
p e r s o n a l l y  on o r  b e f o r e  t h e  d a t e  f i x e d  f o r  
f i l i n g .  But s i n c e  pe r sona l  d e l i v e r y  i s  o f t e n  
inconvenien t  and expensive,  mai l ing  i s  ve ry  
f r e q u e n t l y  r e s o r t e d  t o .  When d e l i v e r y  i s  t o  
be  e f f e c t e d  by m a i l ,  it must be  borne i n  mind 
t h a t  t h e  n o t i c e  must be  r ece ived  by t h e  c l e r k  
w i t h i n  t h e  t i m e  al lowed f o r  i t s  f i l i n g .  This  
i s  q u i t e  c o n t r a r y  t o  t h e  u sua l  r u l e  r e s p e c t i n g  
t h e  s e r v i c e  of papers  r e q u i r e d  t o  be  s e rved ,  
which i s  t h a t  t imely  mai l ing  c o n s t i t u t e s  t imely  
s e r v i c e .  " 

I t  i s  l i k e w i s e  s t a t e d  i n  9 Moore's Fede ra l  P r a c t i c e  11204.02: 

"Discuss ion of t h e  t ime f o r  appea l  must begin  
by d i r e c t i n g  a t t e n t i o n  t o  a h o s t  of c a s e s  hold- 
i n g  w i t h  unanimity t h a t  u n l e s s  a n  appea l  i s  
t ime ly  taken t h e  reviewing c o u r t  l a c k s  j u r i s -  
d i c t i o n  t o  hear  it. Although t h a t  ho ld ing  i s  
n o t  a s  l o g i c a l l y  compell ing a s  it once was, t h e  
n e c e s s i t y  of p rov id ing  a p r e c i s e l y  a s c e r t a i n a b l e  



p o i n t  o f  t i m e  a t  which l i t i g a t i o n  comes t o  an  
end s t r o n g l y  m i l i t a t e s  a g a i n s t  i t s  over throw.  
A s  t h e  Committee Note accompanying Rule 3  [of  
t h e  F e d e r a l  Rules ]  admonishes: 

" ' R u l e  3  and Rule 4 combine t o  r e q u i r e  t h a t  
a  n o t i c e  o f  a p p e a l  b e  f i l e d  w i t h  t h e  c l e r k  o f  
t h e  d i s t r i c t  c o u r t  w i t h i n  t h e  t i m e  p r e s c r i b e d  
f o r  t a k i n g  a n  appea l .  Because t h e  t i m e l y  
f i l i n g  o f  a  n o t i c e  of  appea l  i s  "mandatory 
and j u r i s d i c t i o n a l " ,  Uni ted  S t a t e s  v .  Robinson, 
361 U.S. 220, 224 (1960) ,  compliance w i t h  t h e  
p r o v i s i o n s  o f  t h o s e  r u l e s  i s  of  t h e  u tmos t  
impor tance . '  

"So c a r e  must b e  t aken  t o  i n s u r e  t h a t  t h e  
n o t i c e  of  a p p e a l  i s  f i l e d  w i t h  t h e  c l e r k  of  
t h e  d i s t r i c t  c o u r t  w i t h i n  t h e  t i m e  f i x e d  f o r  
t h e  p a r t i c u l a r  appea l  by Rule 4 .  . ." 

T h i s  i s  l i k e w i s e  t h e  l a w  of  Montana. The above-mentioned 

a u t h o r i t i e s  w e r e  c i t e d  w i t h  app rova l  and s p e c i f i c a l l y  

adop ted  by t h e  Montana Supreme Cour t  i n  connec t i on  w i t h  a 

Workers '  Compensation a p p e a l  b e f o r e  t h e  c r e a t i o n  of  t h e  

Workers '  Compensation judge i n  L e i t h e i s e r  v .  Montana S t a t e  

P r i s o n  (1973 ) ,  161  Yont. 343, 505 P.2d 1203, where t h i s  

Cou r t  d i smi s sed  a n  a p p e a l  f i l e d  by t h e  de f endan t  upon t h e  

grounds  t h a t  t h e  n o t i c e  o f  appea l  had been f i l e d  t h r e e  days  

l a t e .  Respondent a r g u e s  t h a t  t h i s  Cou r t  ha s  c o n s i s t e n t l y  

fo l lowed  t h e  a p p l i c a t i o n  of  t h e  above-s ta ted  r u l e s  many 

t i m e s .  S t a t e  v .  Wibaux County Bank (1929) ,  85 Mont. 532, 

281 P.  341; Reid v .  D i s t r i c t  Cou r t  ( 1953 ) ,  126 Mont. 489, 

255 P.2d 693; McVay v .  McVay (1954 ) ,  128 Mont. 31, 270 P.2d 

393; Jackson v .  T inke r  ( 1972 ) ,  161  Mont. 51, 504 P.2d 692; 

F i r s t  N a t i o n a l  o f  Lewistown v .  Fray (1978 ) ,  Mont . I 

Cla imant  con tends  t h a t  r e sponden t  ha s  f a i l e d  t o  compute 

t h e  t i m e  f o r  f i l i n g  t h e  n o t i c e  of  a p p e a l  c o r r e c t l y .  Cla imant  

i n i t i a l l y  s t a t e s  t h a t  t h e  Montana Rules  of  A p p e l l a t e  C i v i l  

P rocedure  became e f f e c t i v e  on January  1, 1968,  approximate ly  

e i g h t  y e a r s  p r i o r  t o  t h e  p r e s e n t  day Workers '  Compensation 



A c t  ( e f f e c t i v e  J u l y  1, 1975 ) .  The re fo r e ,  c l a i m a n t  a r g u e s ,  

t h e r e  i s  no i n t e r p l a y  between t h e  Rules  o f  A p p e l l a t e  C i v i l  

P rocedure  and t h e  Workers '  Compensation A c t  even though 

a p p e a l s  from a d e c i s i o n  o f  t h e  Workers '  Compensation Cour t  

a r e  t aken  d i r e c t l y  t o  t h e  Supreme Cour t  i n  t h e  manner pro-  

v i d e d  by l a w  f o r  a p p e a l s  from a Di s t r i c t  C o u r t  i n  c i v i l  

c a s e s .  S e c t i o n  39-71-2904 MCA. 

The obvious  example of  t h i s  i s  t h a t  it i s  n o t  even 

e x a c t l y  c l e a r  from a r e a d i n g  o f  Rule 4 ( a ) ,  M.R.App.Civ.P., 

where t h e  n o t i c e  o f  a p p e a l  i s  t o  b e  f i l e d  i n  t h e  case of  an  

a p p e a l  from a d e c i s i o n  of  t h e  Workers' Compensation Cour t .  

Of c o u r s e ,  t h e  r e a s o n a b l e  and common s e n s e  unde r s t and ing  and 

p r a c t i c e  i s  t o  f i l e  it w i t h  t h e  Workers '  Compensation Cour t ,  

t r e a t i n g  it, i n  e f f e c t ,  a s  a " D i s t r i c t  Cour t"  w i t h i n  t h e  

scope and purpose  o f  Rule 4 ( a )  . 
Respondent c o r r e c t l y  p o i n t s  o u t  t h a t  p roceed ings  i n  t h e  

Workers '  Compensation Cour t  a r e  n o t  governed by t h e  Rules  of  

C i v i l  P rocedure  and t h e r e f o r e  i s  t e c h n i c a l l y  c o r r e c t  i n  

a s s e r t i n g  t h a t  Rule  7 7 ( d )  and Rule 5, M.R.Civ.P., have no 

a p p l i c a t i o n  he r e .  

Respondent ' s  argument i g n o r e s  t h e  f a c t  t h a t  p roceed in gs  

i n  t h e  Workers '  Compensation Cour t  a r e  governed by t h e  

Montana A d m i n i s t r a t i v e  Procedure  A c t  by d i r e c t  mandate o f  

s e c t i o n  39-71-2903 MCA. Thus, s e c t i o n  2-4-623 MCA of t h e  

A d m i n i s t r a t i v e  Procedure  A c t  a p p l i e s .  The p e r t i n e n t  p a r t  of  

t h i s  s t a t u t e  s t a t e s :  

". . . P a r t i e s  s h a l l  b e  n o t i f i e d  e i t h e r  pe r -  
s o n a l l y  o r  by m a i l  o f  any d e c i s i o n  o r  o r d e r  

11 . . .  
T h i s  p r o v i s i o n  o f  t h e  above-c i t ed  s t a t u t e  i s  i d e n t i c a l  

t o  Rule 7 7 ( d ) ,  M.R.Civ.P., i n s o f a r  a s  r e q u i r i n g  n o t i c e  of  

d e c i s i o n s  i n  Workers '  Compensation c a s e s .  



We hold ,  t h e r e f o r e ,  t h a t  a  person who appea l s  from a  

f i n a l  d e c i s i o n  of t h e  Workers' Compensation Court  should i n  

a l l  fundamental f a i r n e s s  be  given t h e  same b e n e f i t  of t h a t  

p r o v i s i o n  of Rule 5, M.R.App.Civ.P., which s t a t e s  t h a t :  

". . . except  t h a t  i n  ca ses  where s e r v i c e  of 
n o t i c e  of  e n t r y  of judgment i s  r e q u i r e d  by 
Rule 77(d)  of  t h e  Montana Rules of C i v i l  Proce- 
du re  t h e  t i m e  s h a l l  be 30 days  from t h e  s e r v i c e  
of n o t i c e  of e n t r y  of  judgment." 

This  would mean, a s  i s  a l r e a d y  t h e  c a s e  where Rule 7 7 ( d ) ,  

M.R.Civ.P., i s  a p p l i c a b l e ,  t h a t  when s e r v i c e  of t h e  n o t i c e  

of  t h e  f i n a l  d e c i s i o n  of t h e  Workers' Compensation Court  i s  

made a s  mandated by s e c t i o n  2-4-623 MCA and t h a t  s e r v i c e  was 

made by m a i l ,  t h e  p r o v i s i o n s  of Rule 2 1 ( c ) ,  M.R.App.Civ.P., 

a r e  au toma t i ca l ly  p u t  i n t o  p l ay  adding t h r e e  days t o  t h e  

p r e s c r i b e d  30-day t i m e  l i m i t  f o r  f i l i n g  t h e  n o t i c e  of appea l .  

Thus, when one c o r r e c t l y  adds t h e  t i m e  l i m i t  s e t  by 

Rule 4 ( a ) ,  M.R.App.Civ.P., a s  extended by Rule 2 1 ( c ) ,  

M.R.App.Civ.P., t h e  30th  day from September 29, 1978, i s  

October 2 9 ,  1978. S ince  t h a t  day happened t o  be a  Sunday, 

Rule 2 1 ( a ) ,  M.R.App. Civ.P. ,  comes i n t o  p l ay  making t h e  30th 

day October 30, 1978. However, a s  p rev ious ly  s t a t e d ,  Rule 

2 1 ( c )  comes i n t o  p l ay  adding t h r e e  days t o  t h e  p re sc r ibed  

pe r iod  and t h e  33rd and f i n a l  day f o r  f i l i n g  t h e  n o t i c e  of  

appea l  was November 2 ,  1978. Thus, c l a i m a n t ' s  appea l  was 

t imely--not  one day l a t e  as respondent  c l a i m s .  

The second i s s u e  concerns  t h e  m e r i t s  of t h e  d e c i s i o n  of 

t h e  Workers' Compensation Court  i n  denying c l a i m a n t ' s  b e n e f i t s .  

This  Court  s t a t e d ,  a t  an  e a r l y  d a t e ,  i n  Birdwel l  v .  

Three Forks  P o r t l a n d  Cement Co. (1935) ,  98 Mont. 483, 495, 

" I n  o r d e r  f o r  t h e  p l a i n t i f f  t o  p r e v a i l  i t  was 
necessary  f o r  h e r  t o  prove by a  preponderance 
o f  t h e  evidence t h a t  Birdwel l  s u f f e r e d  an indus-  
t r i a l  a c c i d e n t ,  and t h a t  t h e  i n j u r y  w a s  t h e  
proximate cause  of h i s  dea th . "  



Perhaps  t h e  most s u c c i n c t  s t a t e m e n t  of t h e  r u l e  i s  

found i n  Aho v .  Burkland S tuds  (1969) ,  153 Mont. 1, 7 ,  452 

P.2d 415, 418, where t h i s  Cour t  s t a t e d :  "The c l a i m a n t  ha s  

t h e  burden of p rov ing  h i s  c a s e  . . ." 
Not on ly  must  c l a i m a n t  prove h e r  c a s e  by a preponderance  

o f  t h e  ev idence ,  s h e  must do  s o  by a preponderance o f  t h e  

p r o b a t i v e  c r e d i b l e  evidence.  I n  LaFor r e s t  v .  Safeway S t o r e s ,  

I n c .  (1966) ,  147 Mont. 431, 437, 414 P.2d 200, 203, t h i s  

Cour t  s t a t e d :  

"The c l a i m a n t  h a s  t h e  burden t o  e s t a b l i s h  by a 
preponderance  of  t h e  ev idence  t h a t  h e r  condi-  
t i o n  r e s u l t e d  from a n  i n j u r y  and n o t  from a 
d i s e a s e .  [ C i t a t i o n  omi t t ed . ]  She ha s  n o t  sus -  
t a i n e d  t h e  burden of proof . . . By a d r o i t  
q u e s t i o n i n g ,  c l a i m a n t ' s  counse l  was a b l e  t o  g e t  
D r .  Davidson t o  admi t  t o  a ' p o s s i b i l i t y '  of  a 
s u p r a s p i n a t u s  tendon tear.  However, such a 
' p o s s i b i l i t y '  i s  n o t  p r o b a t i v e  c r e d i b l e  tes t i -  
mony and w i l l  n o t ,  w i thou t  more, supp ly  ev i -  
dence.  " 

The burden was upon c l a iman t  t o  e s t a b l i s h  by a p re -  

ponderance of  t h e  p r o b a t i v e  c r e d i b l e  ev idence  t h a t  h e r  

husband had d i e d  a s  t h e  r e s u l t  of  an  i n j u r y  which he  sus -  

t a i n e d  i n  t h e  c o u r s e  and scope of  h i s  employment. The 

Workers'  Compensation Cour t  heard  extended tes t imony  from 

many wi tne s se s .  The t es t imony  was c o n f l i c t i n g .  The lower 

c o u r t  had t h e  o p p o r t u n i t y  t o  observe  t h e  demeanor of t h e  

w i t n e s s e s  and t o  judge t h e i r  c r e d i b i l i t y .  Following t h e  

h e a r i n g ,  t h e  Workers'  Compensation Cour t  e n t e r e d  v e r y  de- 

t a i l e d  f i n d i n g s  of  f a c t  and conc lu s ions  of l a w .  A f t e r  

c a r e f u l l y  c o n s i d e r i n g  t h e  ev idence ,  t h e  lower c o u r t  r u l e d  i n  

f a v o r  of t h e  i n s u r e r  and den ied  b e n e f i t s  t o  c l a iman t .  Tha t  

d e c i s i o n  comes t o  t h i s  Cour t  w i t h  t h e  presumption t h a t  it i s  

c o r r e c t .  Sedlacek v .  Ahrens (1974) ,  165 Mont. 479, 485, 530 

P.2d 424, 427; Montana Farm S e r v i c e  Co. v .  Marquart  ( 1978 ) ,  

Mont. , 578 P.2d 315, 316, 35 St.Rep. 1066, 1068. 



The scope  o f  r ev i ew  of  a  d e c i s i o n  of  t h e  Workers '  

Compensation Cour t  upon appea l  ha s  been s t a t e d  many t i m e s .  

The r u l e  i s  w e l l  summarized i n  J ensen  v .  Argonaut  I n su rance  

Company (1978 ) ,  Mont . , 582 P.2d 1191,  1193,  35 

St .Rep.  1066, 1068, i n  t h e  fo l l owing  language:  

"The s t a n d a r d  of  r ev iew a p p l i c a b l e  i n  d e t e r -  
mining t h e  s u f f i c i e n c y  of  t h e  ev idence  t o  sup- 
p o r t  t h e  f i n d i n g s  o f  t h e  Workers '  Compensation 
Cour t  ha s  been s t a t e d  i n  t h i s  language:  

" 'Our  f u n c t i o n  i n  rev iewing  a  d e c i s i o n  of  t h e  
Workers '  Compensation Cour t  i s  t o  de t e rmine  
whether  t h e r e  i s  s u b s t a n t i a l  ev idence  t o  sup- 
p o r t  t h e  f i n d i n g s  and conc lu s ions  o f  t h a t  c o u r t .  
W e  c anno t  s u b s t i t u t e  o u r  judgment f o r  t h a t  o f  
t h e  t r i a l  c o u r t  a s  t o  t h e  we igh t  of ev idence  on 
q u e s t i o n s  o f  f a c t .  Where t h e r e  i s  s u b s t a n t i a l  
ev idence  t o  s u p p o r t  t h e  f i n d i n g s  of  t h e  Workers '  
Compensation Cour t ,  t h i s  Cour t  c anno t  o v e r t u r n  
t h e  d e c i s i o n . '  S t e f f e s  v .  93 Leas ing  Co. I n c .  
(U.S.F.&G.) (1978) ,  Mont. , 580 P.2d 
450, 452, 35 St .Rep.  816, 818." 

Applying t h i s  s t a n d a r d  t o  t h e  i n s t a n t  c a s e  r e sponden t  

a r g u e s  i t  i s  c l e a r  t h a t  t h e  d e c i s i o n  of  t h e  lower c o u r t  must 

b e  a f f i r m e d .  There  was a  s h a r p  c o n f l i c t  i n  t h e  f a c t s ,  

p a r t i c u l a r l y  i n  r e g a r d  t o  t h e  e v e n t s  o f  October 12 ,  1976. 

I n  i t s  s t a t e m e n t  o f  t h e  c a s e ,  r e sponden t  se t  f o r t h  a  summary 

o f  t h e  t e s t imony  of  each  w i t n e s s  t o  t h e  e v e n t s  of  October 

1 2 ,  1976, t aken  a lmos t  ve rba t im  from t h e  f i n d i n g s  o f  f a c t  o f  

t h e  lower c o u r t .  Fol lowing each s e n t e n c e  a r e  c i t a t i o n s  t o  

t h e  r e c o r d  which s u p p o r t  t h e  f i n d i n g .  Each and eve ry  f a c t  

found by t h e  lower c o u r t  i s  amply suppo r t ed  i n  t h e  r e c o r d .  

A t  t h e  bottom l i n e ,  t h e  lower c o u r t  chose  t o  b e l i e v e  t h e  

t e s t imony  of  Tom Wickens, Joseph Wickens, Myron Oakland, and 

Ar lyn  McJunkin r a t h e r  t h a n  t h a t  o f  c l a i m a n t .  The d e c i s i o n  

as t o  t h e  we igh t  of  t h e  ev idence  on q u e s t i o n s  of f a c t  i s  

w i t h i n  t h e  p rov ince  o f  t h e  Workers '  Compensation Cour t  and 

where,  as h e r e ,  it i s  suppor ted  by s u b s t a n t i a l  ev idence ,  

t h i s  Cou r t  c anno t  o v e r t u r n  t h a t  d e c i s i o n .  



The d e c i s i o n  o f  t h e  lower c o u r t  was a l s o  c o r r e c t  i n  i t s  

c o n c l u s i o n  t h a t  c l a i m a n t  f a i l e d  t o  prove a  compensable 

i n j u r y  and t h a t  such  a n  i n j u r y  caused  t h e  d e a t h  of h e r  

husband. For  an  i n j u r y  t o  b e  compensable under t h e  Workers '  

Compensation A c t ,  it must  m e e t  t h e  d e f i n i t i o n a l  r equ i r emen t s  

o f  t h e  s t a t u t e .  S e c t i o n  39-71-119 MCA d e f i n e s  i n j u r y  a s :  

" ' I n j u r y '  o r  ' i n j u r e d '  means: 

" (1) A t a n g i b l e  happening of a  t r a u m a t i c  n a t u r e  
from a n  unexpected cause ,  o r  unusua l  s t r a i n ,  
r e s u l t i n g  i n  e i t h e r  e x t e r n a l  o r  i n t e r n a l  phy- 
s i c a l  harm, and such p h y s i c a l  c o n d i t i o n  a s  a  
r e s u l t  the re f rom and exc lud ing  d i s e a s e  n o t  
t r a c e a b l e  t o  i n j u r y  . . ." 
A d i s c u s s i o n  o f  what c o n s t i t u t e s  a n  i n j u r y  h a s  r e c e i v e d  

a g r e a t  d e a l  o f  a t t e n t i o n .  Lupien v .  IYlont. Record P u b l i s h i n g  

Co. ( 1964 ) ,  143 Mont. 415, 390 P.2d 455; M i l l e r  v .  C i t y  o f  

B i l l i n g s  (1976) ,  171  Mont. 91, 555 P.2d 747; Hur lbu t  v .  

V o l l s t e d t  Kerr Co. (1975) ,  167 Mont. 303, 538 P.2d 344; 

E r h a r t  v.  G r e a t  Western Sugar Co. ( 1976 ) ,  169 Mont. 375, 546 

The medica l  ev idence  i n  t h e  i n s t a n t  c a s e  s u p p o r t s  t h e  

c o n c l u s i o n  t h a t  t h e  deceased  d i e d  as t h e  r e s u l t  o f  a  d i s e a s e  

p r o c e s s ,  p r o g r e s s i v e  i n  n a t u r e ,  t h a t  i s  n o t  " t r a c e a b l e  t o  

i n j u r y . "  I n  h i s  r e b u t t a l  t e s t imony ,  D r .  Le fever  a c c u r a t e l y  

c h a r a c t e r i z e d  t h e  t e s t imony  of  D r .  Cade as fo l l ows :  

". . . The f a c t  o f  t h e  m a t t e r  i s  t h a t  D r .  Cade 
s a i d  t h a t  t h e  d e a t h  r e s u l t e d  from t h e  normal 
sequence  of  e v e n t s  from t h e  d i s e a s e . "  

When p r e s sed  on t h i s  p o i n t ,  D r .  Le fever  s t a t e d :  

"Q.  What ev idence  i s  t h e r e  i n  t h e  record--by 
t h e  r e c o r d ,  I mean t h e  t e s t imony  t h a t  you w e r e  
a b l e  t o  obse rve  and h e a r  a t  t h e  h e a r i n g  on D e -  
cember l s t ,  t o  s u p p o r t  a  medica l  o p i n i o n  t o  a 
r e a s o n a b l e  d e g r e e  o f  medica l  c e r t a i n t y  t h a t  M r .  
Dumont's d e a t h  w a s  mere ly  t h e  t e r m i n a l  e v e n t  
i n  t h e  series o f  d i s e a s e  p roce s se s?  A.  Wel l ,  
t h e  o r i g i n a l  t e s t imony  showed t h e  e x t e n t  of 
t h e  a t h e r o s c l e r o t i c  p r o c e s s  i n  h i s  a r t e r y ,  t h e  
p r e s e n c e  of  a t h e r o s c l e r o t i c  p l aques  and p r e v i -  



o u s l y  d i s e a s e d  v e s s e l s ,  and I t h i n k  t h a t  i t  
would b e  a l o g i c a l  conc lu s ion  t h a t  a t  some t i m e  
t h i s  d i s e a s e  p r o c e s s  would have p rog re s sed  t o  
t h i s  e v e n t  o r  a s i m i l a r  e v e n t  a t  sometime. 

"Q. Is t h e r e  any way t h a t  medica l  s c i e n c e  can  
p o i n t  a f i n g e r  a t  a p a r t i c u l a r  t i m e  and s ay  when 
t h i s  w i l l  occur?  A. No, I d o n ' t  b e l i v e  so .  I 
t h i n k  t h a t  f r e q u e n t l y  w e  see t h i s  d i s e a s e  a s  ad- 
vanced o r  more advanced t h a n  t h i s  and see peo- 
p l e  who s u r v i v e  many y e a r s .  I d o n ' t  t h i n k  t h e r e  
i s  any way o f  p r e d i c t i n g  w i t h  c e r t a i n t y  what t h e  
outcomes a r e  . . ." 
D r .  Cade was a l i t t l e  more emphat ic .  H e  t e s t i f i e d :  

". . . it seems abundan t ly  c l e a r  t o  m e  t h a t  he  
d i e d  of  a d i s e a s e  p r o c e s s  t h a t  had been o c c u r r i n g  
f o r  y e a r s  and y e a r s  and t h a t  he  had reached  t h e  
t y p i c a l  end o f  t h a t  d i s e a s e  p r o c e s s . "  

Respondent b e l i e v e s  t h a t  t h e  most s i g n i f i c a n t  case i n  

t h e  i n s t a n t  m a t t e r  i s  Hur lbu t  v .  V o l l s t e d t  Kerr Co., s u p r a .  

Hur lbu t  was dec ided  a f t e r  t h e  1967 amendment t o  t h e  i n j u r y  

d e f i n i t i o n  which added t h e  words " o r  unusua l  s t r a i n "  t o  t h e  

d e f i n i t i o n  o f  an  i n j u r y  con t a ined  i n  s e c t i o n  39-71-119 MCA. 

The f a c t s  o f  Hur lbu t  a r e  s t r i k i n g l y  s i m i l a r  t o  t h e  i n s t a n t  

c a s e  and responden t  submi t s  t h a t  Hur lbu t  i s  c o n t r o l l i n g .  

I n  Hur lbu t  t h e  c l a i m a n t  was abou t  59 y e a r s  o l d  and had 

been employed by t h e  lumber m i l l  f o r  t e n  y e a r s  p r i o r  t o  t h e  

a l l e g e d  acc iden t - - t he  l a s t  e i g h t  of  t h o s e  t e n  y e a r s  a s  a 

s u p e r i n t e n d e n t .  The p o l i c y  of  t h e  employer was t o  n o t  

o p e r a t e  t h e  m i l l  when t h e  t empe ra tu r e  was t o o  c o l d  f o r  t h e  

men and t h e  machinery,  and,  i n  t h e  l a t t e r  p a r t  of  December 

1972,  t h e  m i l l  had been s h u t  down due t o  t h e  c o l d  f o r  more 

t h a n  a week. On t h e  a f t e r n o o n  o f  January  5, 1973, t h e  

t empe ra tu r e  r o s e  t o  a b o u t  -12OF and t h e  owner of  t h e  m i l l  

o r d e r e d  c l a i m a n t  t o  s t a r t  up t h e  o p e r a t i o n  t h e  n e x t  day ,  and 

t h e  c l a i m a n t  began c o n t a c t i n g  men t o  r e p o r t  f o r  work. The 

n e x t  morning, January  6 ,  1973, c l a i m a n t  a r r i v e d  a t  work and 

w a i t e d  i n  t h e  o f f i c e  f o r  t e l ephone  c a l l s  from t h e  employees 



t o  de te rmine  how many men would r e p o r t .  The t empera tu re  i n  

t h e  o f f i c e  was 50°F and c l a i m a n t  had h i s  c o a t  on. The 

o u t s i d e  t empe ra tu r e  was -6OF, w i t h  low wind v e l o c i t y .  While 

s i t t i n g  i n  t h e  o f f i c e ,  t h e  c l a i m a n t  became d i z z y  and went 

o u t s i d e  t o  see i f  a  l i t t l e  f r e s h  a i r  would h e l p ,  b u t  then  

became nausea ted .  H e  went  home and h i s  w i f e  d rove  him t o  

t h e  h o s p i t a l  where h i s  d o c t o r  d iagnosed a  myocard ia l  i n f a r c -  

t i o n  ( h e a r t  a t t a c k ) .  The c l a i m a n t  a rgued  t h a t  he  was en- 

t i t l e d  t o  compensat ion because  t h e  m i l l  had never  b e f o r e  

been o p e r a t e d  i n  wea ther  a s  c o l d  as it was t h a t  morning. H e  

ma in ta ined  t h a t  t h i s  c o n d i t i o n  c o n s t i t u t e d  "unusua l  s t r a i n "  

because  i t  was a  un ique ,  new, d i f f e r e n t  and unusua l  demand 

p l aced  upon c l a i m a n t  by t h e  company. Th i s  Cour t ,  speak ing  

th rough  J u s t i c e  Daly,  a f f i r m e d  a  d e n i a l  o f  compensat ion 

b e n e f i t s ,  s t a t i n g :  

"Any i n j u r y ,  t o  b e  compensable under t h e  Work- 
men's  Compensation A c t ,  must m e e t  t h e  d e f i n i -  
t i o n a l  r equ i r emen t s  o f  t h e  s t a t u t e .  S e c t i o n  
92-418, R.C.M. 1947,  d e f i n e s  i n j u r y  a s  

" ' a  t a n g i b l e  happening o f  a  t r a u m a t i c  n a t u r e  
from a n  unexpected cause ,  o r  unusua l  s t r a i n ,  
r e s u l t i n g  i n  e i t h e r  e x t e r n a l  o r  i n t e r n a l  phy- 
s i c a l  harm, and such  p h y s i c a l  c o n d i t i o n  a s  a  
r e s u l t  the re f rom and exc lud ing  d i s e a s e  n o t  
t r a c e a b l e  t o  i n j u r y  * * * '  

"Thus, t h e r e  are two e lements  i n  t h e  s t a t u t e  
which must  b e  m e t  (1) t h e r e  must  be  a  t a n g i b l e  
happening o f  a t r a u m a t i c  n a t u r e ,  and ( 2 )  t h i s  
must  b e  shown t o  b e  t h e  cause  o f  p h y s i c a l  harm. 

"Aside  from t h e  t e s t imony  t h a t  it was a  few 
d e g r e e s  c o l d e r  t h a n  normal s t a r t i n g  t empe ra tu r e  
and t h e  m i l l  had n o t  p r e v i o u s l y  o p e r a t e d  i n  
t empe ra tu r e s  t h a t  c o l d ,  t h e r e  was no t es t imony  
t h i s  imposed upon c l a i m a n t  any d u t y  which was 
unusua l  i n  k ind  o r  amount. The d u t i e s  performed 
by c l a i m a n t  on t h e  day b e f o r e  h i s  a t t a c k  and 
on t h e  day o f  t h e  a t t a c k ,  January  6 ,  1973, 
w e r e  d u t i e s  h e  had performed f o r  t h e  p r e v i o u s  
e i g h t  y e a r s  a s  p l a n t  s u p e r i n t e n d e n t .  Simply 
opening a m i l l  on a  day c o l d e r  t h a n  w a s  cu s to -  
mary, w i t h  no i n o r d i n a t e  k ind  o r  amount of  work 
on h i s  p a r t ,  c anno t  b e  s a i d  t o  c o n s t i t u t e  'a  
t a n g i b l e  happening o f  a  t r a u m a t i c  n a t u r e . '  



Claimant  ha s  f a i l e d  t o  c a r r y  t h e  burden o f  proof  
t h a t  he  was i n j u r e d ,  w i t h i n  t h e  meanins of  t h e  
s t a t u t e . "  Hur lbu t ,  167 Mont. a t  306-07, 538 
P.2d a t  346. 

Applying t h e  tes t  enunc i a t ed  i n  Hur lbu t  t o  t h e  i n s t a n t  

c a s e ,  it would seem t h a t  weak a s  t h e  f a c t s  were i n  Hur lbu t ,  

t h e y  w e r e  s t r o n g e r  t h a n  t h o s e  i n  t h e  i n s t a n t  c a s e .  Claim- 

a n t ' s  own medica l  w i t n e s s  s t a t e d :  "Well ,  I t h i n k  t h e  o n l y  

day s t a t e d  i n  t h e  h y p o t h e t i c a l  q u e s t i o n  i n  which t h e r e  was 

any c h a i n  of e v e n t s  t h a t  I might  re la te  t o  t h i s  i s ,  i f  I 

r e c a l l  t h e  h y p o t h e t i c a l  q u e s t i o n  c o r r e c t l y ,  concern ing  t h e  

h a s t y  t r i p  t o  B i l l i n g s  [which occu r r ed  on October 12 ,  19761 

. . ." Thus, D r .  Le fever  r u l e d  o u t  any p o s s i b l e  c a u s a l  

connec t i on  between t h e  d e a t h  and any of  t h e  e v e n t s  which 

a l l e g e d l y  preceded October 12 ,  1976. A s e a r c h  of t h e  e n t i r e  

r e c o r d  f a i l s  t o  d i s c l o s e  any th ing  unusua l  t h a t  occu r r ed  t o  

t h e  deceased on October  12 ,  1976, o r  even ,  f o r  t h a t  m a t t e r ,  

t h a t  t h e  d e c e a s e d ' s  t r i p  t o  B i l l i n g s  was " h a s t y . "  The o n l y  

t e s t imony  t o  t h e  c o n t r a r y  w a s  t h e  widow's t e s t imony  con- 

c e r n i n g  h e r  husband ' s  phone c a l l  t o  h e r .  

I n  h e r  b r i e f ,  c l a i m a n t  re l ies  on t h e  c a s e s  of  Jones  v .  

B a i r ' s  Cafe  (1968) ,  152 Mont. 13 ,  445 P.2d 923; Robins v .  

Ogle (1971 ) ,  157 Mont. 328, 485 P.2d 692; and Love v .  R a l p h ' s  

Food S t o r e  ( 1973 ) ,  163 Mont. 234, 516 P.2d 598. Cla imant  

a r g u e s ,  i n c o r r e c t l y ,  t h a t  t h e s e  c a s e s  o n l y  r e q u i r e  a  showing 

o f  some "unusua l  s t r a i n , "  e i t h e r  from t h e  s t a n d p o i n t  of  a  

c a u s e  o r  e f f e c t ,  t o  m e e t  t h e  d e f i n i t i o n a l  r equ i r emen t s  of  an  

i n j u r y  under t h e  a c t .  C l a iman t ' s  a n a l y s i s  t o t a l l y  i g n o r e s  

t h e  independen t  r equ i r emen t  t h a t  a  s t r a i n  must  r e s u l t  from a  

t a n g i b l e  happening o f  a  t r a u m a t i c  n a t u r e .  The fo l l owing  

l anguage  from E r h a r t  v .  G r e a t  Western Sugar Co. ( 1976 ) ,  169 

Mont. 375, 380-81, 546 P.2d 1055, 1058,  q u i c k l y  d i s p o s e s  of  

c l a i m a n t ' s  argument: 



"Not o n l y  must  c l a i m a n t  show a n  unusua l  s t r a i n ,  
b u t  t h a t  t h e  s t r a i n  must  r e s u l t  from a  t a n g i b l e  
happening o f  a  t r a u m a t i c  n a t u r e .  [ C i t a t i o n s  
o m i t t e d . ]  I n  Love v .  Ra lph ' s  Food S t o r e ,  163 
Mont. 234, 516 P.2d 598, w e  s t a t e d  t h a t  Jones  
and Robins made t h i s  r u l e  c l e a r .  See ,  a l s o ,  
t h e  e a r l i e r  c a s e s :  Lupien v .  Montana Record 
P u b l i s h i n g  Co., 143 Mont. 415, 390 P.2d 455; 
James v .  V.K.V. Lumber Co., sup ra :  M i l l e r  v -  

- - 

Sundance Rec rea t i on ,  I n c . ,  l ~ l - ~ o n t .  223, 4 4 1  
P.2d 194." 

Cla imant  must s t i l l  prove t h a t  h e r  husband ' s  d e a t h  was t h e  

r e s u l t  of  a  " t a n g i b l e  happening of a  t r a u m a t i c  n a t u r e " ,  

which s h e  t o t a l l y  f a i l e d  t o  do. 

F i n a l l y ,  i n  h e r  b r i e f ,  c l a i m a n t  t a k e s  i s s u e  w i t h  t h e  

lower  c o u r t ' s  f i n d i n g s  i n  connec t i on  w i t h  t h e  medica l  test i-  

mony i n  t h e  c a s e  a s  i t  r e l a t e s  t o  t h e  c a u s a l  r e l a t i o n s h i p  

between stress and sudden coronary  d e a t h .  She c i t e s  some 

pa s sages  from D r .  L e f e v e r ' s  o r i g i n a l  t e s t imony  a t  t h e  

December 1, 1977, h e a r i n g  which, when t a k e n  o u t  of  c o n t e x t  

a s  t hey  a r e ,  appear  t o  s u p p o r t  h e r  p o s i t i o n .  Respondent 

con tends ,  and w e  a g r e e ,  t h a t  c l a i m a n t  i g n o r e s  D r .  L e f e v e r ' s  

t e s t imony  i n  r e b u t t a l  which, a s  quo ted  p r e v i o u s l y ,  was 

d i f f e r e n t  from h i s  o r i g i n a l  t e s t imony  when con f ron t ed  w i t h  

t h e  t e s t imony  of  D r .  Cade. On r e b u t t a l ,  D r .  Le fever  ad- 

m i t t e d :  " . . . t h e r e  i s  more than  one  o p i n i o n  abou t  t h e  

s i g n i f i c a n c e  of  stress i n  sudden dea th . "  On r e d i r e c t  exam 

d u r i n g  t h e  r e b u t t a l  d e p o s i t i o n ,  D r .  Le fever  s t a t e d :  

"Q.  And go ing  back t o  what Mr. Ut i ck  s a i d ,  i s  
t h e r e  a n  a c u t e  d i f f e r e n c e  of o p i n i o n  among t h e  
medica l  community a s  t o  t h e  cause  o f  t e n s i o n  
between stress and t h e  i n i t i a t i n g  e v e n t s  and 
t h e  o r i g i n a l  hemorrhage? A.  Y e s .  

"Q. There a r e  t hough t s  on  t h a t  b o t h  ways? A.  
There are more t h a n  one  o p i n i o n  a b o u t  t h e  s i g -  
n i f i c a n c e  o f  stress w i t h  r e l a t i o n  t o  i n t i m a l  
hemorrhage." 

A s  D r .  Cade summarized: 

". . . I t  i s  n o t  c l e a r  what t h e  r o l e  o f  c h r o n i c  
stress i s  on t h e  c a r d i o v a s c u l a r  system. I t  i s  



n o t  c l e a r  whether  stress can p l a y  a r o l e  i n  
sudden d e a t h ,  i n  a c c e l e r a t i o n  of coronary  a r t e r y  
d i s e a s e  p roce s s .  The s t u d i e s  a r e  c o n f l i c t i n g  
o r  t h e  problem h a s  n o t  been adequa t e ly  s t u d i e d  
o r  no good s t u d y  shows t h i s  and t h a t  o r  t h e  
o t h e r  t h i n g .  " 

I n  summary, t h e  t e s t imony  o f  bo th  d o c t o r s  a g r e e  t h a t  

t h e  medica l  community j u s t  does  n o t  know whether  stress 

p l a y s  a  r o l e  i n  sudden d e a t h  o r  a c c e l e r a t e s  coronary  a r t e r y  

d i s e a s e .  The lower c o u r t  had a l l  t h e  medica l  t e s t imony  

b e f o r e  it. A rev iew o f  t h e  e n t i r e  t e s t imony  of  b o t h  d o c t o r s  

r e f l e c t s  t h a t  t h e  t r i a l  c o u r t  q u i t e  a d e q u a t e l y  summarized 

such  t es t imony  i n  i t s  f i n d i n g s  and d i d  n o t  err i n  i t s  f i n d -  

i n g s .  There  was s u b s t a n t i a l  ev idence  t o  s u p p o r t  t h e  f i n d i n g s  

of t h e  c o u r t  i n  denying b e n e f i t s  t o  c l a i m a n t .  

The judgment of  t h e  c o u r t  i s  a f f i r m e d .  

W e  concur :  


