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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Cour t .  

  his i s  an  appea l  by t h e  c o n t e s t a n t s  of  a w i l l  o f  Grace 

LaTray from two i n t e r r e l a t e d  o r d e r s  of t h e  D i s t r i c t  Cour t  of 

t h e  Tenth J u d i c i a l  D i s t r i c t ,  Fergus  County, t h e  Honorable 

Ronald D.  McPh i l l i p s  p r e s i d i n g .  Appe l l an t s  o b j e c t  t o  f i n d -  

i n g s  of f a c t ,  conc lu s ions  o f  law and an  o r d e r  d e c l a r i n g  t h a t  

t h e  deceased w a s  competent  and execu ted  a v a l i d  w i l l  on 

November 26, 1977, naming T r a v i s  Jaynes  as h e r  pe r sona l  

r e p r e s e n t a t i v e .  They a l s o  o b j e c t  t o  a second o r d e r  appo in t -  

i n g  T r a v i s  Jaynes  a s  succes so r  p e r s o n a l  r e p r e s e n t a t i v e  i n  

t h e  e s t a t e  of  J o e  LaTray, Grace LaTray 's  deceased husband, 

f o r  t h e  e s t a t e  of  whom s h e  was p e r s o n a l  r e p r e s e n t a t i v e  up 

u n t i l  h e r  dea th .  

Grace LaTray, a  l i f e t i m e  r e s i d e n t  of  Fergus  County, 

d i e d  i n  Lewistown, Montana, on January  16 ,  1978, a t  t h e  age  

of  79. H e r  husband, J o e  LaTray, had d i e d  t h e  p r ev ious  y e a r ,  

and a t  t h e  t ime o f  h e r  d e a t h  Grace LaTray was s e r v i n g  a s  

p e r s o n a l  r e p r e s e n t a t i v e  o f  h e r  husband 's  e s t a t e .  

Decedent was su rv ived  by t h r e e  n a t u r a l  c h i l d r e n :  

Leonard LaTray, L e s l i e  LaTray and Thelma LaTray Fordyce,  

a p p e l l a n t s  h e r e i n .  I n  a d d i t i o n  t o  h e r  t h r e e  n a t u r a l  c h i l -  

d r e n ,  t h e r e  were s i x  orphaned c h i l d r e n  o f  two deceased 

daugh te r s ,  a l l  of  whom s h e  and h e r  deceased husband had 

l e g a l l y  adopted.  The adopted g r andch i ld r en  a r e  Kenneth 

P u t r o ,  Judy P u t r o  Wells, T r a v i s  Jaynes  ( respondent  h e r e i n ) ,  

Deanna ( J aynes )  Vogl,  Eddie Jaynes  and Vanessa Dawn Jaynes .  

During t h e  l a s t  y e a r s  o f  h e r  l i f e  deceden t  was chron- 

i c a l l y  ill, having s u f f e r e d  from a number of  d i f f e r e n t  

p h y s i c a l  a i l m e n t s  i n c l u d i n g  a  s e v e r e  s t r o k e  s u f f e r e d  on 

September 1 4 ,  1977, which r e s u l t e d  i n  p a r a l y s i s  of  h e r  l e f t  



s i d e .  By ~ c t o b e r  5, 1977, h e r  c o n d i t i o n  had s t a b i l i z e d ,  and 

s h e  w a s  t r a n s f e r r e d  t o  t h e  C e n t r a l  Montana Nursing Home i n  

~ e w i s t o w n .  Subsequen t ly ,  on October 11, 1977,  a t  t h e  re- 

q u e s t  of f ami ly  members, deceden t  w a s  t r a n s f e r r e d  t o  Colum- 

bus  H o s p i t a l  i n  G r e a t  F a l l s  f o r  f u r t h e r  i n t e n s i v e  p h y s i c a l  

t he r apy .  She remained a t  Columbus H o s p i t a l  u n t i l  November 

3 ,  1977, when s h e  was t r a n s f e r r e d  t o  t h e  C e n t r a l  Montana 

H o s p i t a l  a t  Lewistown, Montana. Decedent remained hosp i -  

t a l i z e d  i n  Lewistown u n t i l  t h e  t i m e  of  h e r  d e a t h .  

The w i l l  i n  q u e s t i o n  was executed  by t h e  deceden t  on 

November 26, 1977, i n  h e r  h o s p i t a l  room. I t  was w i tne s sed  

by C h a r l e s  B. Vogl,  t h e  f u t u r e  husband of one  o f  t h e  dece-  

d e n t ' s  adopted g r a n d c h i l d r e n ,  Nancy A. Ridgeway, one  o f  t h e  

h o s p i t a l  n u r s e s ,  and Rober t  L. Johnson,  t h e  a t t o r n e y  o f  

deceden t  and now f o r  T r a v i s  Jaynes ,  r e sponden t  h e r e i n .  

On January  2 5 ,  1978, t h e  w i l l  was f i l e d  f o r  p r o b a t e  by 

r e sponden t ,  t h e  p r i n c i p a l  b e n e f i c i a r y  and named p e r s o n a l  

r e p r e s e n t a t i v e  t he r eunde r .  On February  10 ,  1978, a p p e l l a n t s  

b rough t  t h i s  a c t i o n  t o  c o n t e s t  t h e  w i l l  based  upon t h e  

ground o f  l a c k  o f  t e s t am en ta ry  c a p a c i t y .  The m a t t e r  was 

t r i e d  b e f o r e  t h e  c o u r t  s i t t i n g  w i t h o u t  a  j u r y  on August 2 8 ,  

1978. On October 25, 1978, t h e  D i s t r i c t  C o u r t  e n t e r e d  i t s  

f i n d i n g s  o f  f a c t ,  conc lu s ions  of  law and o r d e r  a d m i t t i n g  t h e  

w i l l  t o  p roba t e .  

I t  i s  from t h e s e  f i n d i n g s ,  conc lu s ions  and o r d e r  t h a t  

c o n t e s t a n t s  appea l .  

Evidence p r e s e n t e d  a t  t h e  w i l l  c o n t e s t  i n c l u d e d  test i-  

mony from d e c e d e n t ' s  a t t e n d i n g  p h y s i c i a n ,  D r .  E.  ~ o n n a l l  

Thomas, who t e s t i f i e d  t h a t  i n  t h e  weeks p r eced ing  t h e  exe-  

c u t i o n  deceden t  was i n c a p a b l e  of a b s t r a c t  c o n c e p t u a l i z a t i o n  

and t h a t  s h e  was p rone  t o  con fus ion  and d i s o r i e n t a t i o n  i n  



d e a l i n g  wi th  h e r  bus ines s  a f f a i r s .  Thomas i n d i c a t e d ,  how- 

e v e r ,  t h a t  d e c e d e n t ' s  c o n d i t i o n  was improving, and he char -  

a c t e r i z e d  h e r  mental  a t t i t u d e  a s  " c h e e r f u l "  and " a l e r t "  on 

November 16 ,  1977, on ly  t e n  days be fo re  t h e  execut ion  of t h e  

w i l l .  

There was a l s o  tes t imony of t h e  c o n t e s t a n t s  h e r e i n  

i n d i c a t i n g  t h a t  on t h e i r  v i s i t s  w i th  decedent  i n  t h e  hos- 

p i t a l  they found h e r  t o  be  d i s o r i e n t e d  and behaving i n  an 

e r r a t i c  and i n a p p r o p r i a t e  manner. The wi tnes ses  t o  t h e  w i l l  

t e s t i f i e d  t h a t  a t  t h e  t ime of execut ion  decedent  named he r  

r e l a t i v e s ,  knew t h e  n a t u r e  and e x t e n t  of  h e r  p rope r ty  and 

unders tood how she  w a s  d i spos ing  of it. Testimony by one of 

deceden t ' s  adopted daugh te r s ,  Judy Wells, concerning t h e  

c i rcumstances  surrounding t h e  execut ion  of t h e  w i l l  was 

c o r r o b o r a t i v e  of  t h e  a t t e s t i n g  w i t n e s s e s '  tes t imony.  

The s o l e  i s s u e  presen ted  on appea l  i s  whether t h e r e  was 

s u f f i c i e n t  s u b s t a n t i a l  c r e d i b l e  evidence t o  suppor t  t h e  f i n d -  

i n g s  and conc lus ions  of  t h e  D i s t r i c t  Court  t h a t  decedent  w a s  

competent a t  t h e  t i m e  of t h e  execut ion  of  t h e  w i l l  i n  q u e s t i o n .  

On appea l  t h i s  C o u r t ' s  review i s  l i m i t e d  t o  whether t h e r e  

i s  s u b s t a n t i a l  c r e d i b l e  evidence t o  suppor t  t h e  judgment. 

Big Sky Lives tock ,  Inc .  v .  Herzog (1976) ,  171  Mont. 409, 4 1 4 ,  

558 P.2d 1107, 1 1 1 0 .  "We review t h e  evidence i n  a l i g h t  most 

f a v o r a b l e  t o  t h e  p r e v a i l i n g  p a r t y ,  and w e  w i l l  r e v e r s e  on ly  

when t h e r e  i s  a l a c k  of  s u b s t a n t i a l  evidence in t roduced  t o  sup- 

p o r t  t h e  r e s u l t s . "  Mat te r  of E s t a t e  of Holm (1979) ,  - 

Mont. , 588 P.2d 531, 534, 36 St.Rep. 11, 1 4 .  

" ' S u b s t a n t i a l  ev idence '  i s  evidence such ' a s  
w i l l  convince r ea sonab le  men and on which such 
men may n o t  reasonably  d i f f e r  a s  t o  whether it 
e s t a b l i s h e s  t h e  [ p r e v a i l i n g  p a r t y ' s ]  c a s e  . . . 
The evidence may be i n h e r e n t l y  weak and s t i l l  
be  deemed ' s u b s t a n t i a l '  and s u b s t a n t i a l  ev i -  
dence may c o n f l i c t  w i th  o t h e r  ev idence  pre-  
sen ted ."  Cameron v .  Cameron (1978) ,  p Mont. 

, 587 P.2d 939, 944, 945, 35 St.Rep. 1723, - 
1729. 



Respondent p r e sen t ed  tes t imony from t h e  a t t e s t i n g  

w i t n e s s e s  of t h e  w i l l  i n  q u e s t i o n .  A l l  t e s t i f i e d  t h a t  

deceden t ,  i n  responding t o  q u e s t i o n s  a t  t h e  t i m e  of  execu- 

t i o n ,  named a l l  h e r  r e l a t i v e s ,  t h e  n a t u r e  and e x t e n t  o f  h e r  

p r o p e r t y ,  and t h a t  s h e  unders tood how s h e  was d i s p o s i n g  of  

it. This  t e s t imony  was co r robo ra t ed  by Judy Wells, an  

adopted c h i l d  of deceden t ,  who was p r e s e n t  du r ing  t h e  p re -  

execu t ion  i n t e r v i e w .  

Though deceden t  s u f f e r e d  from v a r i o u s  p h y s i c a l  a i l m e n t s  

and a t  t i m e s  e x h i b i t e d  s i g n s  of confus ion  and d i s o r i e n t a t i o n ,  

t h e  above ev idence  i n d i c a t e d  she  was n o t  confused o r  d i s -  

o r i e n t e d  on t h e  day s h e  executed t h e  w i l l .  

The ev idence  a l s o  i n d i c a t e d  t h a t  t h e  c o n t e s t e d  w i l l  i s  

s u b s t a n t i a l l y  s i m i l a r  t o  an  e a r l i e r  d r a f t  made i n  1974 when 

t h e r e  was no q u e s t i o n  of  competency. 

W e  f i n d  t h i s  ev idence  meets t h e  r equ i r emen t s  of subs tan-  

t i a l i t y  and i s  s u f f i c i e n t  t o  suppo r t  t h e  conc lu s ions  and 

o r d e r s  of  t h e  D i s t r i c t  Cour t .  

The judgment of  t h e  D i s t r i c t  Cour t  i s  a f f i rmed .  

/ J u s t i c e  

W e  concur:  
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Chief J u s t i c e  I 
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