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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

  his i s  an appea l  from an o r d e r  of t h e  Dis t r ic t  Court  

of t h e  ~ h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  t h e  Honorable C.  B.  

Sande p re s id ing .  The o r d e r ,  da t ed  February 2 0 ,  1979, g ran t ed  

Wanda Mikkelson's  p e t i t i o n  t o  modify t h e  custody p r o v i s i o n  

of  t h e  o r i g i n a l  dec ree  of d i s s o l u t i o n  s o  a s  t o  v e s t  l e g a l  

cus tody  of t h e  minor c h i l d  of  t h e  p a r t i e s  h e r e t o  w i th  Wanda 

Mikkelson, respondent  h e r e i n ,  r a t h e r  t han  wi th  Richard 

Mikkelson, a p p e l l a n t  h e r e i n .  

The p a r t i e s  w e r e  marr ied on January 1 2 ,  1974, and a  

c h i l d ,  Michel le  Lane t t e ,  was born on May 11, 1974. I n  August 

1976 respondent  f i l e d  a  p e t i t i o n  f o r  d i s s o l u t i o n  r e q u e s t i n g  

t h a t  t h e  marr iage of t h e  p a r t i e s  be d i s s o l v e d  and t h a t  she  

be  g ran ted  custody of  t h e  minor c h i l d .  On June 3 ,  1977, a 

dec ree  o f  d i s s o l u t i o n  w a s  e n t e r e d  g r a n t i n g  l e g a l  custody t o  

a p p e l l a n t  . 
Testimony was c o n t r a d i c t o r y  a s  t o  why custody of Miche l le  

w a s  g r an t ed  t o  a p p e l l a n t .  Respondent s t a t e d  t h a t  she  con- 

s en t ed  t o  g r a n t i n g  custody t o  a p p e l l a n t  i n  exchange f o r  h i s  

promise t o  o b t a i n  a ha rdsh ip  d i scha rge  from t h e  Navy s o  t h a t  

t h e  p a r t i e s  could a t t empt  t o  r e s o l v e  t h e i r  problems, most 

of which w e r e  c en t e red  around a p p e l l a n t ' s  absences  from 

home. Appel lan t  d e n i e s  t h i s  and s t a t e s  t h a t  respondent  

agreed t o  g i v e  him custody a f t e r  he t h r e a t e n e d  her  w i th  a  

c o u r t  b a t t l e  because of h e r  a d u l t e r o u s  conduct .  

I n  May 1978 a p p e l l a n t  was g ran ted  a  ha rdsh ip  d i s c h a r g e  

from t h e  Navy because respondent ,  who had p h y s i c a l  c o n t r o l  

of Miche l le  dur ing  t h i s  t i m e ,  was involved i n  a  s e r i o u s  

automobile a c c i d e n t  i n  A p r i l  1978. There w a s  no d i s p u t e  i n  

t h e  r eco rd  t h a t ,  s i n c e  he r  b i r t h ,  Michel le  has  been i n  t h e  



custody of respondent  w i t h  t h e  excep t ion  of t h e  t i m e  t h e  

p a r t i e s  r e s i d e d  j o i n t l y .  

Upon h i s  r e l e a s e  from t h e  Navy i n  A p r i l  1978, a p p e l l a n t  

r e tu rned  t o  Montana b u t  moved t o  I n d i a n a p o l i s ,  I nd i ana ,  

s h o r t l y  t h e r e a f t e r  where he worked, went t o  school ,  and w a s  

r e s i d i n g  a t  t h e  t ime t h e  p r e s e n t  c o n f l i c t  a r o s e .  On Septem- 

b e r  16,  1978, a p p e l l a n t  came t o  Roundup, Montana, where re- 

spondent w a s  l i v i n g  w i t h  Michel le ,  o s t e n s i b l y  j u s t  t o  v i s i t  

h i s  daughte r .  I n s t e a d ,  a f t e r  t ak ing  c o n t r o l  of  Miche l le  

under t h e  p r e t e n s e  of v i s i t i n g  r e l a t i v e s  i n  Roundup f o r  an 

hour o r  s o ,  a p p e l l a n t  r e tu rned  t o  Ind iana  w i t h  he r .  

A f t e r  t h e  above i n c i d e n t ,  respondent  sought  counse l  

and on September 20, 1978, f i l e d  a p e t i t i o n  t o  modify t h e  

custody p rov i s ion  of t h e  o r i g i n a l  dec ree  of  d i s s o l u t i o n ,  sup- 

po r t ed  by a f f i d a v i t .  On t h e  b a s i s  of t h e  p e t i t i o n  and a f f i -  

d a v i t ,  Judge Sande i s s u e d  an  o r d e r  da t ed  September 20, 1978, 

r e q u i r i n g  t h e  r e t u r n  of  t h e  c h i l d  t o  Montana where she  was 

t o  remain w i t h  h e r  mother pending t h e  f i l i n g  of c o u n t e r a f f i -  

d a v i t s  and subsequent  hear ings .  Appel lan t  r e fused  t o  r e t u r n  

t h e  c h i l d  t o  Montana a f t e r  being served w i t h  t h e  p e t i t i o n  

and o r d e r  on September 26, 1978. Proceedings  were commenced 

by respondent  i n  Ind iana  t o  en fo rce  Judge Sande 's  o r d e r  of 

September 20, 1978. A s  a  r e s u l t ,  a p p e l l a n t  was ordered  i n  

December 1978 t o  r e t u r n  Michel le  t o  Montana. 

A hea r ing  on t h e  m e r i t s  was scheduled on January 1 0 ,  

1979. A p e t i t i o n  f o r  a w r i t  of supe rv i so ry  c o n t r o l  was 

f i l e d  wi th  t h i s  Court  (Cause No. 14635) ,  b u t  t h e  p e t i t i o n  

w a s  denied wi thout  p r e j u d i c e  on January 5 ,  1979, t o  a l l ow 

t h e  D i s t r i c t  Court  t o  proceed.  A hear ing  was f i n a l l y  he ld  

by t h e  D i s t r i c t  Court  on January 23, 1979. ~ a s e d  on t h e  

tes t imony presen ted  a t  t h e  January 2 3  hea r ing ,  t h e  c o u r t ,  



on February 20, 1979, g ran t ed  t h e  r e l i e f  reques ted  by respon- 

d e n t  and t r a n s f e r r e d  l e g a l  custody of Miche l le  t o  he r .  I t  

i s  from t h e  c o u r t ' s  o r d e r  of February 20, 1979, t h a t  t h i s  

appea l  i s  taken.  

Two i s s u e s  a r e  be fo re  t h i s  Court  on appeal :  

1. Did t h e  D i s t r i c t  Court  have j u r i s d i c t i o n  t o  hear  

and modify t h e  custody p rov i s ion  of t h e  o r i g i n a l  dec ree  of  

d i s s o l u t i o n  w i t h i n  two y e a r s  of t h e  g r a n t i n g  t h e r e o f ?  

2. Do t h e  D i s t r i c t  C o u r t ' s  f i n d i n g s  o f  f a c t  suppor t  t h e  

conc lus ions  of l a w  and o r d e r  of t h e  c o u r t  modifying t h e  

custody p r o v i s i o n  of t h e  o r i g i n a l  dec ree  of  d i s s o l u t i o n ?  

The f a c t s  involved h e r e i n  do n o t  p r e s e n t  t h e  o r d i n a r y  

s i t u a t i o n  found i n  c h i l d  custody c a s e s .  Here, t h e  "non- 

c u s t o d i a l "  mother has  had a c t u a l ,  p h y s i c a l  custody o f  t h e  

daughte r  whi le  t h e  " c u s t o d i a l "  f a t h e r  was i n  t h e  Navy. Even 

a f t e r  t h e  f a t h e r  r ece ived  a hardsh ip  d i s c h a r g e  from t h e  

Navy, o s t e n s i b l y  t o  c a r e  f o r  h i s  daughte r ,  t h e  mother con- 

t i nued  t o  have p h y s i c a l  custody u n t i l  t h e  daughte r  was 

taken ,  wi thout  t h e  mo the r ' s  knowledge o r  consen t ,  t o  

Ind iana  by a p p e l l a n t .  

Sec t ion  40-4-219, MCA, i s  t h e  s p e c i f i c  s t a t u t o r y  au- 

t h o r i t y  f o r  a c t i o n s  t o  modify custody awards. I t  p r o h i b i t s  

such a c t i o n s  f o r  two y e a r s  a f t e r  e n t r y  of a  custody award 

"un le s s  t h e  c o u r t  pe rmi t s  it t o  be made on t h e  b a s i s  of 

a f f i d a v i t s  t h a t  t h e r e  i s  reason  t o  b e l i e v e  t h e  c h i l d ' s  

p r e s e n t  environment may endanger s e r i o u s l y  h i s  p h y s i c a l ,  

mental ,  moral ,  o r  emotional  h e a l t h . "  S e c t i o n  40-4-219(1), 

MCA . 
F u r t h e r ,  s e c t i o n  40-4-220, MCA, p rov ides :  

"A p a r t y  seek ing  a  temporary cus tody  o r d e r  
o r  mod i f i ca t ion  of a custody dec ree  s h a l l  
submit ,  t o g e t h e r  wi th  h i s  moving pape r s ,  an  



a f f i d a v i t  s e t t i n g  f o r t h  f a c t s  suppor t ing  t h e  
reques ted  o r d e r  o r  mod i f i ca t ion  and s h a l l  g i v e  
n o t i c e ,  t oge the r  w i t h  a copy of  h i s  a f f i d a v i t ,  
t o  o t h e r  p a r t i e s  t o  t h e  proceeding,  who may 
f i l e  opposing a f f i d a v i t s .  The c o u r t  s h a l l  
deny t h e  motion u n l e s s  it f i n d s  t h a t  adequate  
cause  f o r  hea r ing  t h e  motion i s  e s t a b l i s h e d  
by t h e  a f f i d a v i t s ,  i n  which c a s e  it s h a l l  set  
a  d a t e  f o r  hea r ing  on an  o r d e r  t o  show cause 
why t h e  reques ted  o r d e r  o r  mod i f i ca t ion  should 
n o t  be g ran ted .  " 

I n  t h i s  c a s e  respondent  f i l e d  her  p e t i t i o n  f o r  mod i f i ca t ion  

of custody w i t h i n  t h e  p r o h i b i t e d  two-year pe r iod .  She a l s o  

f i l e d  an  a f f i d a v i t  a t t empt ing  t o  show t h a t  her  a c t i o n  f i t  

w i t h i n  t h e  except ion  t o  t h e  two-year p r o h i b i t i o n .  

Appel lan t  a rgues  t h a t  t h e  a f f i d a v i t  was i n s u f f i c i e n t  

t o  b r ing  r e sponden t ' s  motion w i t h i n  t h e  except ion  because 

t h e  c o u r t  made no f i n d i n g  t h a t  t h e  c h i l d ' s  p r e s e n t  environ-  

ment endangers s e r i o u s l y  he r  p h y s i c a l ,  mental ,  moral ,  o r  

emotional  h e a l t h .  F u r t h e r ,  a p p e l l a n t  contends  t h a t  t h e  

i n s u f f i c i e n c y  of  t h e  a f f i d a v i t s  depr ived  t h e  c o u r t  of  j u r i s -  

d i c t i o n .  F i n a l l y ,  a p p e l l a n t  contends  t h a t  t h e  temporary 

custody o r d e r  was i n v a l i d  because he d i d  n o t  r e c e i v e  n o t i c e  

o r  have a  chance t o  f i l e  an opposing a f f i d a v i t  a s  r e q u i r e d  

by s e c t i o n  40-4-220, MCA. W e  d i s a g r e e .  

Here, t h e  D i s t r i c t  Court  i s sued  an o r d e r  ex p a r t e  

s o l e l y  on t h e  b a s i s  of r e sponden t ' s  a f f i d a v i t ,  d i r e c t i n g  

a p p e l l a n t  t o  r e t u r n  t h e  c h i l d  t o  he r  mother pending t h e  

f a t h e r ' s  f i l i n g  of  a f f i d a v i t s  opposing t h e  p e t i t i o n  and any 

subsequent  hea r ings  on t h e  p e t i t i o n .  This  o r d e r  was made 

because t h e  d i s t r i c t  judge found t h e r e  was "good cause  ap- 

pear ing  t h e r e f o r . "  W e  must assume t h a t  t h e  D i s t r i c t  Court  

w a s  cogn izan t  of t h e  s t a t u t o r y  requirements  which had t o  

be m e t  be fo re  it could o b t a i n  j u r i s d i c t i o n .  

Because t h i s  o r d e r  was i s s u e d  ex p a r t e ,  on t h e  b a s i s  

of r e sponden t ' s  a f f i d a v i t  which was s u f f i c i e n t  t o  b r i n g  t h e  

motion w i t h i n  t h e  excep t ion  t o  t h e  two-year p r o h i b i t i o n ,  



w e  hold  t h a t  t h e  c o u r t  had j u r i s d i c t i o n  t o  hear  and modify 

t h e  custody award. I n  t h e  f u t u r e ,  however, w e  would sugges t  

t h a t  t h e  f i n d i n g s  be made c l e a r  and d i r e c t  by t h e  c o u r t ,  r a -  

t h e r  than  r e q u i r i n g  r e f e r e n c e  t o  suppor t ing  a f f i d a v i t s .  

Montana s t a t u t e s  concerning mod i f i ca t ion  of custody a r e  

s p e c i f i c  i n  t h e i r  requirements .  "Counsel ' s  f a i l u r e  t o  com- 

p l y  s t r i c t l y  wi th  t h e s e  s t a t u t o r y  r e q u i s i t e s ,  a s  i n  t h e  

i n s t a n t  ca se ,  i s  i n v i t a t i o n  t o  e r roneous  r u l i n g s  and d e t e r -  

mina t ions  p r e j u d i c i a l  bo th  t o  t h e i r  c l i e n t s '  r i g h t s  and t o  

t h e  system of  j u s t i c e  of which they  are guard ians . "  Lehman 

v.  Billman (1978) ,  Mont. , 584 P.2d 662, 666, 35 

St.Rep. 1396. While t h e  D i s t r i c t  Court  may have a c t e d  

h a s t i l y  i n  g r a n t i n g  temporary custody,  r e sponden t ' s  a f f i d a -  

v i t  was s u f f i c i e n t  on i t s  f a c e  t o  b r i n g  t h e  motion w i t h i n  

t h e  except ion  t o  t h e  two-year p r o h i b i t i o n .  F u r t h e r ,  t h e  

D i s t r i c t  Court  d i d  a l l ow a p p e l l a n t  ample t ime t o  f i l e  op- 

posing a f f i d a v i t s  be fo re  it set  t h e  m a t t e r  f o r  hea r ing ,  and 

a p p e l l a n t  w a s  served wi th  r e sponden t ' s  p e t i t i o n  and a f f i -  

d a v i t  as w e l l  a s  t h e  o r d e r  w i t h i n  s i x  days  of t h e  f i l i n g  

of  t h e  p e t i t i o n .  The temporary o r d e r  by i t s  very  n a t u r e  

d i d  n o t  permanently a f f e c t  t h e  r i g h t s  of  e i t h e r  of  t h e  

p a r t i e s .  

F i n a l l y ,  a p p e l l a n t  a rgues  t h a t  t h e  f i n d i n g s  of f a c t  

f a i l  t o  s u s t a i n  t h e  D i s t r i c t  C o u r t ' s  conc lus ions  of l a w  and 

o r d e r  modifying custody.  

The r e l e v a n t  law r ega rd ing  mod i f i ca t ion  of custody de- 

crees i s  set  f o r t h  i n  s e c t i o n  40-4-219(2), MCA. This  sec- 

t i o n  prov ides :  

" (2 )  The c o u r t  s h a l l  n o t  modify a p r i o r  custody 
dec ree  u n l e s s  it f i n d s ,  upon t h e  b a s i s  of f a c t s  
t h a t  have a r i s e n  s i n c e  t h e  p r i o r  dec ree  o r  t h a t  
w e r e  unknown t o  t h e  c o u r t  a t  t h e  t i m e  of  e n t r y  
of  t h e  p r i o r  dec ree ,  t h a t  a  change has occur red  



i n  t h e  c i rcumstances  of t h e  c h i l d  o r  h i s  cus- 
t o d i a n  and t h a t  t h e  mod i f i ca t ion  i s  necessary  
t o  s e r v e  t h e  b e s t  i n t e r e s t  of t h e  c h i l d .  I n  
apply ing  t h e s e  s t a n d a r d s  t h e  c o u r t  s h a l l  r e t a i n  
t h e  cus tod ian  appointed pursuant  t o  t h e  p r i o r  
dec ree  un le s s :  

" (a) t h e  cus tod ian  a g r e e s  t o  t h e  mod i f i ca t ion ;  

" ( b )  t h e  c h i l d  has  been i n t e g r a t e d  i n t o  t h e  
f ami ly  of  t h e  p e t i t i o n e r  w i th  consen t  of  t h e  
cus tod ian ;  o r  

" ( c )  t h e  c h i l d ' s  p r e s e n t  environment endangers 
s e r i o u s l y  h i s  p h y s i c a l ,  mental ,  moral ,  o r  emo- 
t i o n a l  h e a l t h  and t h e  harm l i k e l y  t o  be caused 
by a change of  environment i s  outweighed by i t s  
advantages  t o  him." 

Here, t h e  D i s t r i c t  Court  s p e c i f i c a l l y  found t h a t  t h e  

c h i l d ' s  p r e s e n t  environment and t h e  a c t i o n s  of  t h e  f a t h e r  i n  

removing he r  from t h e  on ly  environment she had eve r  known 

s i n c e  b i r t h  s e r i o u s l y  endangered he r  p h y s i c a l ,  mental ,  moral 

and emotional  h e a l t h .  Such a f i n d i n g  i s  a  p r e r e q u i s i t e  t o  

any c o u r t  o rde r  changing custody under s e c t i o n  40-4-219(2) (c ) ,  

MCA. G i a n o t t i  v. McCracken (1977) ,  Mont. , 569 P.2d 

The D i s t r i c t  Court  adhered t o  t h e  proper  s t a t u t o r y  

s t anda rds  as r e q u i r e d ,  and w e  f i n d  no abuse of  d i s c r e t i o n .  

The judgment of t h e  t r i a l  c o u r t  i s  a f f i rmed.  

/ J u s t i c e  / 

We concur: 

'ir,4?$, P'4 
Chief J u s t i c e  . 


