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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of  t h e  Court .  

  his appea l  i s  from an  o r d e r  of t h e  D i s t r i c t  Court  of  

t h e  F i r s t  J u d i c i a l  D i s t r i c t  d i smis s ing  a p e t i t i o n  f o r  jud i -  

c i a l  review of a d e c i s i o n  of t h e  Montana Board of Hea l th  and 

Environmental Sc iences .  

On January 20, 1978, t h e  Montana Department of  Hea l th  

and Environmental Sc iences  ( t h e  Department) i s s u e d  t o  a 

consort ium of  nor thwes t  electric u t i l i t y  companies, a  

pe rmi t  t o  c o n s t r u c t  two 700 megawatt e l e c t r i c  power genera-  

t i n g  s t a t i o n s  i n  C o l s t r i p ,  Rosebud County, Montana. Pur- 

s u a n t  t o  t h e  p r o v i s i o n s  of  s e c t i o n  69-3911, R.C.M. 1947, t h e  

p e t i t i o n e r  h e r e i n  reques ted  a hear ing  b e f o r e  t h e  Montana 

Board o f  Hea l th  and Environmental Sc iences  ( t h e  Board) on 

t h e  Department 's  d e c i s i o n  t o  i s s u e  t h e  c o n s t r u c t i o n  permi t .  

The r eques t ed  hea r ing  w a s  h e l d  on March 11, and on A p r i l  28 

t h e  Board a f f i rmed t h e  Department 's  d e c i s i o n  t o  i s s u e  t h e  

pe rmi t  . 
On May 30, t h e  p e t i t i o n e r  f i l e d  a p e t i t i o n  f o r  j u d i c i a l  

review i n  t h e  D i s t r i c t  Cour t  of t h e  F i r s t  J u d i c i a l  D i s t r i c t .  

The respondent  Board r e p l i e d  by a motion t o  d i smis s  on June 

20; because t h e  motion w a s  n o t  supported by b r i e f ,  i t  was 

den ied .  Subsequent ly ,  t h e  Board responded by answer on J u l y  

20. On J u l y  27, t h e  respondent  u t i l i t i e s  r e p l i e d  w i t h  a 

motion t o  d i smis s  o r  f o r  a change of  venue. The Department 

d i d  n o t  respond.  

The b a s i s  of respondents '  c o n t e n t i o n  of l ack  of s u b j e c t  

matter j u r i s d i c t i o n  i s  s e c t i o n  69-3917 ( 4 )  (a )  , R.C.M. 1947, 

which provides  t h a t  appea l s  of  d e c i s i o n s  pu r suan t  t o  t h e  

Clean A i r  Act  of Montana be  f i l e d  i n  t h e  Dis t r ic t  Court  f o r  

t h e  J u d i c i a l  D i s t r i c t  i n  which t h e  a f f e c t e d  p rope r ty  i s  



l o c a t e d .  I n  t h e  p r e s e n t  s u i t ,  r espondents  contend t h e  

a f f e c t e d  p rope r ty  i s  l o c a t e d  i n  Cols  t r i p ,  Rosebud County, 

Montana. Thus, respondent  u t i l i t i e s  a s s e r t  t h e  proper  c o u r t  

i n  which t o  p e t i t i o n  f o r  j u d i c i a l  review i s  t h e  D i s t r i c t  

Cour t  f o r  t h e  S i x t e e n t h  J u d i c i a l  D i s t r i c t  i n  t h e  County of  

Rosebud. F u r t h e r ,  respondent  u t i l i t i e s  assert t h a t  s e c t i o n  

69-3917 ( 4 )  ( a )  i s  a j u r i s d i c t i o n a l  p rov i s ion ,  and, t h e r e f o r e ,  

t h e  D i s t r i c t  Court  f o r  t h e  F i r s t  J u d i c i a l  D i s t r i c t  l a c k s  

s u b j e c t  matter j u r i s d i c t i o n .  

Respondent u t i l i t i e s '  motion was supported by memoran- 

dum. P e t i t i o n e r  responded on August 1 w i t h  a memorandum i n  

o p p o s i t i o n  t o  t h e  motion. On August 24, respondent  u t i l i -  

t i es  reques ted  a hear ing  on t h e  motion t o  d i smis s .  

On September 1, wi thou t  holding t h e  hea r ing  a s  re- 

ques t ed ,  t h e  c o u r t  g r an t ed  t h e  motion t o  d i smis s .  The c o u r t  

he ld  t h a t  s e c t i o n  69-3917 ( 4 )  (a) was a j u r i s d i c t i o n a l  p rov i -  

s i o n  and, t h e r e f o r e ,  t h e  Dis t r ic t  Court  of  t h e  S i x t e e n t h  

J u d i c i a l  D i s t r i c t  was t h e  on ly  D i s t r i c t  Court  i n  t h e  s ta te  

t o  have j u r i s d i c t i o n  t o  hear  t h e  s u i t .  

On September 18,  p e t i t i o n e r  moved t h e  c o u r t  t o  v a c a t e  

i t s  September 1 o r d e r  and t o  s e t  a s i d e  t h e  judgment, o r ,  i n  

t h e  a l t e r n a t i v e ,  t o  hold  a hear ing  on t h e  motion t o  d i smis s .  

A hear ing  on p e t i t i o n e r  ' s September 18 motion was n o t i c e d  

f o r  September 28. On September 2 1 ,  p e t i t i o n e r  f i l e d  a 

n o t i c e  of appea l  t o  t h i s  Court  of  t h e  ~ i s t r i c t  C o u r t ' s  

September 1 orde r .  On September 28, 1978, a hea r ing  was 

he ld  on p e t i t i o n e r ' s  motion t o  vaca t e .  A t  t h a t  hea r ing  t h e  

D i s t r i c t  Cour t  a s s e r t e d  t h a t  because a n o t i c e  of appea l  t o  

t h e  Supreme Court  had been f i l e d ,  it no longe r  had t h e  

a u t h o r i t y  t o  r u l e  on p e t i t i o n e r ' s  September 18 motion t o  

vaca t e .  



P e t i t i o n e r  argued t h a t  under Rule 59, M.R.Civ.P., t h e  

c o u r t  had con t inu ing  j u r i s d i c t i o n  t o  r u l e  on p e t i t i o n e r  s 

motion t o  vaca te .  The c o u r t  d i d  n o t  a g r e e ,  and t h e  hea r ing  

w a s  concluded.  

Another n o t i c e  of appea l  w a s  f i l e d  by p e t i t i o n e r  on 

October 6 ,  1978, "from an  Order Dismissing Cause s igned  i n  

t h e  above -en t i t l ed  cause  on September 1, 1978, and a l l  

o r d e r s  and r u l i n g s  i n  suppor t  t h e r e o f ,  i nc lud ing  Order 

Denying Motion t o  Vacate,  S e t  Aside o r  Hold Hearing." 

A f t e r  having sought  j u d i c i a l  review on May 30, 1978, on 

respondent  Board 's  d e c i s i o n ,  p e t i t i o n e r  on J u l y  1 3 ,  1978, 

f i l e d  be fo re  t h e  respondent  Board of Hea l th  an  "Amendment t o  

P e t i t i o n  For a Rehearing of Northern P l a i n s  Resource Counc i l ' s  

Ob jec t ions  t o  t h e  Permi t  t o  Cons t ruc t ,  No. 1187, d a t e d  

January 20, 1978." Tha t  amendment r e c i t e d  a new m a t t e r  

which had n o t  been cons idered  a t  a l l  by respondent  Board 

b e f o r e  A p r i l  28, 1978--namely, t h e  d e n i a l  by t h e  United 

S t a t e s  Environmental P r o t e c t i o n  Agency on June 12,  1978, of  

a  p r e c o n s t r u c t i o n  pe rmi t  under r e g u l a t i o n s  known a s  Preven- 

t i o n  of S i g n i f i c a n t  D e t e r i o r a t i o n  (40 C.F.R. 52.21 e t  seq . )  

t o  c o n s t r u c t  C o l s t r i p  U n i t s  3  and 4 .  That  amended p e t i t i o n  

f o r  r e h e a r i n g  was denied and p e t i t i o n e r  f i l e d  another  " P e t i -  

t i o n  f o r  J u d i c i a l  Review" of respondent  Board 's  d e c i s i o n  of 

A p r i l  28, 1978, b u t  t h i s  t ime i n  t h e  S i x t e e n t h  J u d i c i a l  

Dis t r ic t  of  t h e  S t a t e  of  Montana, County of Rosebud. 

The p e t i t i o n  recites i n  Paragraph 1 t h e  f a c t  of  t h e  

A p r i l  28, 1978, pe rmi t  o r d e r  by t h e  respondent  Board and 

recites t h a t  "on October 21, 1978, t h e  Board of Hea l th  and 

Environmental Sc iences  denied P e t i t i o n e r ' s  Amended p e t i t i o n  

f o r  Rehearing. Th i s  appea l  i s  from t h a t  d e c i s i o n ,  pu r suan t  

t o  s t a t u t e ,  and taken  pu r suan t  t o  t h e  p r o v i s i o n s  of  t h e  



S t a t u t e  f o r  J u d i c i a l  Review." Then, e x c e p t  f o r  t h e  a l l e g a -  

t i o n s  of  j u r i s d i c t i o n ,  p e t i t i o n e r  recites almost  verbat im,  

paragraph by paragraph and word f o r  word, t h e  a l l e g a t i o n s  of  

t h e  b a s i s  of t h e  appea l ,  which a r e  i d e n t i c a l  t o  t h o s e  a l l e g e d  

i n  t h e  p e t i t i o n  f o r  j u d i c i a l  review f i l e d  May 30, 1978, i n  

t h e  F i r s t  J u d i c i a l  D i s t r i c t .  The c a s e  i n  Rosebud County i s  

p r e s e n t l y  pending and ready f o r  a  de t e rmina t ion  on a number 

of  p rocedura l  and j u r i s d i c t i o n a l  m a t t e r s .  I t  i s  c l e a r ,  

however, bo th  a p p e a l s  a r e  i d e n t i c a l ,  excep t  t h a t  t h e  a l l e -  

g a t i o n  f o r  j u r i s d i c t i o n  i s  d i f f e r e n t  i n  Rosebud County, 

where p e t i t i o n e r  now a l l e g e s  t h a t  t h e  D i s t r i c t  Court  of 

Rosebud County has  j u r i s d i c t i o n  because such county i s  t h e  

s i t u s  of t h e  a f f e c t e d  property--namely, C o l s t r i p  Un i t s  3  and 

4 e l e c t r i c  gene ra t ing  p l a n t s .  

There have been f o u r  i s s u e s  p re sen ted  t o  t h i s  Cour t  f o r  

review: 

1. Whether t h e  Dis t r ic t  Court  of t h e  F i r s t  J u d i c i a l  

D i s t r i c t  had j u r i s d i c t i o n  t o  hear  and dec ide  p e t i t i o n e r ' s  

appea l  f i l e d  under s e c t i o n  75-2-411, MCA ( former ly  s e c t i o n  

69-3917(3) through ( 5 ) ,  R.C.M. 1947) ,  from a d e c i s i o n  of  t h e  

Board of  Hea l th  and Environmental Sc iences  da t ed  A p r i l  28, 

1978, a f f i r m i n g  t h e  g r a n t i n g  of a  Clean A i r  Act pe rmi t  t o  

respondent  u t i l i t i e s  t o  c o n s t r u c t  two c o a l - f i r e d  e l e c t r o n i c  

gene ra t ing  p l a n t s  ( C o l s t r i p  Un i t s  3  and 4 )  i n  Rosebud County, 

Montana? 

2.  Whether t h e  t r i a l  c o u r t  p rope r ly  d i smissed  t h e  

p e t i t i o n  upon motion of  respondent  w i thou t  f i r s t  ho ld ing  t h e  

r eques t ed  p re l imina ry  hear ing?  

3 .  Whether t h e  D i s t r i c t  Court  p r o p e r l y  r u l e d  t h a t  

p e t i t i o n e r ' s  n o t i c e  of appea l  t o  t h e  Supreme Court  of Montana 

d i v e s t e d  t h e  D i s t r i c t  Court  of  j u r i s d i c t i o n  t o  hea r  and 



dec ide  p e t i t i o n e r ' s  motion t o  v a c a t e  o r d e r  and s e t  a s i d e  

judgment o r ,  i n  t h e  a l t e r n a t i v e ,  f o r  a  hear ing?  

4 .  Whether t h i s  appea l  i s  moot by reason  of p e t i -  

t i o n e r ' s  having f i l e d  a  p e t i t i o n  f o r  j u d i c i a l  review i n  t h e  

D i s t r i c t  Court  of  t h e  S i x t e e n t h  J u d i c i a l  D i s t r i c t  of t h e  

S t a t e  of  Montana, i n  t h e  County of Rosebud, seek ing  a d e t e r -  

mina t ion  of  t h e  same i s s u e s  as those  sought  t o  be reviewed 

i n  t h e  D i s t r i c t  Cour t  of t h e  F i r s t  J u d i c i a l  D i s t r i c t  i n  t h e  

County of Lewis and Clark from which t h e  p r e s e n t  appea l  w a s  

taken? 

A r t i c l e  V I I ,  Sec t ion  4 ( 2 ) ,  1972 Mont. Const . ,  p rov ides ,  

". . . [ t l h e  l e g i s l a t u r e  m a y  p rov ide  f o r  d i r e c t  review by 

t h e  d i s t r i c t  c o u r t  o f  d e c i s i o n s  of  a d m i n i s t r a t i v e  agenc ie s . "  

The r i g h t  of j u d i c i a l  review of d e c i s i o n s  of admin i s t r a -  

t i v e  agenc ie s  may be denied o r  r e s t r i c t e d  by t h e  l e g i s l a t u r e  

t o  p a r t i c u l a r  c o u r t s :  

"The r i g h t  and power t o  review a c t i o n  of  an ad- 
m i n i s t r a t i v e  agency e x i s t s  i n  some c o u r t s  even 
i n  t h e  absence o f  exp res s  p r o v i s i o n s  of  s t a t u t e s  
r e l a t i n g  t o  a d m i n i s t r a t i v e  agenc ie s ,  and some 
such p r o v i s i o n s  have been he ld  n o t  t o  dep r ive  a  
c o u r t  of  i t s  j u r i s d i c t i o n ;  b u t ,  as a d m i n i s t r a t i v e  
l a w  has  developed,  t h e  m a n n e r a n d e x t e n t  of jud i -  -- 
c i a 1  review of  a c t i o n  - of a d m i n i s t r a t i v e  agenc ie s  
and t h e  c o u r t s  having j u r i s d i c t i o n  -- 
u s u a l l y  provided & s t a t u t e s  governing the p a r t i -  
c u l a r  agency, and o f t e n  by g e n e r a l  review o r  ad- 
m i n i s t r a t i v e  procedure  a c t s .  . ." 2 Am.Jur.2d 
Admin i s t r a t i ve  Law S732, p. 632. (Emphasis sup- 
p l i e d .  ) 

The Montana Board of Hea l th  i s  g ran ted  a u t h o r i t y  under 

s e c t i o n  75-2-211, MCA, of  t h e  Montana Clean A i r  Act t o  i s s u e  

p r e c o n s t r u c t i o n  permi t s .  A f t e r  f i n a l  d e c i s i o n  by t h e  Board 

of  Hea l th ,  j u d i c i a l  appea l  i s  pe rmi t t ed  by s e c t i o n  75-2- 

411 (3 )  ( a )  , MCA, which provides:  

"Within 30 days  a f t e r  t h e  a p p l i c a t i o n  f o r  re- 
hea r ing  i s  denied o r ,  i f  t h e  a p p l i c a t i o n  i s  
a r a n t e d ,  w i t h i n  30 days  a f t e r  t h e  d e c i s i o n  on 
t h e  r ehea r ing ,  a  p a r t y  aggr ieved thereby  may -- ap- 
p e a l  -- t o  t h e  d i s f r i c t  c o u r t  of -- t h e  j u d i c i a l  d i s -  
t r i c t  -- of  t h e  s ta te  which -- i s  t h e  s i t u s  of p rope r ty  
a f f e c t e d  9 t h e  o r d e r . "  (Emphasis s u p s i e d . )  



A s  argued by p e t i t i o n e r ,  t h e  Montana Admin i s t r a t i ve  

Procedures  Act (MAPA) p rov ides  g e n e r a l l y  f o r  j u d i c i a l  r e -  

view. S e c t i o n  2-4-702, MCA. However, t h e  p r o v i s i o n s  of 

subsec t ion  2 ( a )  o f  t h e  A c t  exc ludes  any p o s s i b l e  c o n f l i c t  a s  

fo l lows:  

". . . Except a s  o the rwi se  provided a s t a t u t e ,  
t h e  p e t i t i o n  shall be f i l e d  i n  t h e  d i s t r i c t  
c o u r t  f o r  t h e  county where t h e  p e t i t i o n e r  re- 
s i d e s  o r  has  h i s  p r i n c i p a l  p l a c e  of bus ines s  o r  
where t h e  agency ma in t a in s  i t s  p r i n c i p a l  o f f i c e  . . ." (Emphasis suppl ied . )  

Arguments t o  t h e  c o n t r a r y ,  it would s e e m  t h a t  p e t i -  

t i o n e r  has  conceded s e c t i o n  75-2-411, MCA, t o  be t h e  proper  

s t a t u t e  and t h e  S i x t e e n t h  J u d i c i a l  D i s t r i c t  t h e  p roper  forum 

upon t h e  f i l i n g  of t h e  second appea l  f o r  review i n  Rosebud 

County. Paragraph 6  of  p e t i t i o n e r ' s  p e t i t i o n  f o r  j u d i c i a l  

review f i l e d  i n  s a i d  county p l eads  i n  p a r t :  

"6. Pursuant  t o  t h e  p rov i s ions  of  Sec t ion  69- 
3917 [now s e c t i o n  75-2-411, MCA] of  t h e  Clean A i r  
Act  o f  Montana venue and j u r i s d i c t i o n  f o r  judi-  
c i a l  review i s  i n  t h e  D i s t r i c t  Court  f o r  t h e  
county which i s  t h e  s i t u s  of  t h e  a f f e c t e d  p rope r ty ;  
t h a t  t h e  a f f e c t e d  p rope r ty ,  C o l s t r i p  Un i t s  3  and 
4 ,  a r e  t o  be  s i t u a t e d  i n  t h e  town of  C o l s t r i p ,  
County of Rosebud, S t a t e  of Montana." 

To have complied wi th  t h e  Clean A i r  Act ,  s e c t i o n  75-2- 

4 1 1 ,  MCA, t h e  p r e s e n t  p e t i t i o n  on appea l  could on ly  have 

been f i l e d  and determined i n  Rosebud County of  t h e  S i x t e e n t h  

J u d i c i a l  D i s t r i c t .  

O r a l  arguments and b r i e f s  no twi ths tanding ,  i t  i s  d i f -  

f i c u l t  t o  unders tand any l e g a l  t heo ry  t h a t  would suppor t  t h e  

f i l i n g  of  t h e  p r e s e n t  appea l  be fo re  t h e  proceedings  i n  t h e  

D i s t r i c t  Court  had been concluded. The complaint  by p e t i -  

t i o n e r  t h a t  t i m e  was ve ry  s h o r t  i s  n o t  w e l l  taken i n  view of  

t h e  f a c t  t h a t  a  s t a t e  agency w a s  involved and Rule 5, 

M.R.App.Civ.P., a l l ows  60 days  from September 1, 1978, t o  

f i l e  a  n o t i c e  of  appea l .  I n  a d d i t i o n ,  a  Rule 59 motion t o  



a l te r  o r  amend t h e  judgment t ime ly  f i l e d  i n  t h e  D i s t r i c t  

Cour t  would have suspended t h e  t i m e  f o r  f i l i n g  t h e  n o t i c e  o f  

appea l  as t o  a l l  p a r t i e s .  The argument t h a t  a f t e r  a  p rope r  

appea l  i s  taken  t h e  D i s t r i c t  Cour t  may s t i l l  r e t a i n  j u r i s -  

d i c t i o n  o f  t h e  cause  and con t inue  t o  h e a r  and r u l e  on pend- 

i n g  m a t t e r s  i s  n o t  t h e  law i n  Montana. There i s  no need t o  

burden t h i s  op in ion  w i t h  argument, b u t  w e  merely  p o i n t  o u t  

t h a t  t h i s  Cour t  h a s  been c o n s i s t e n t  i n  i t s  r u l i n g s  t h a t  upon 

a p rope r  appea l  be ing  t aken ,  j u r i s d i c t i o n  of  t h e  cause  

p a s s e s  from t h e  D i s t r i c t  Cour t  t o  t h e  Supreme Cour t ,  sub- 

j e c t ,  however, t o  t h e  r i g h t  o f  t h e  D i s t r i c t  Cour t  t o  c o r r e c t  

c l e r i c a l  e r r o r s .  See  McCormick v .  McCormick (1975) ,  168 

Mont. 136,  138,  541 P.2d 765, and t h e  c a s e s  c i t e d  t h e r e i n .  

The remaining m a t t e r  t o  c o n s i d e r  concerns  t h e  a f f e c t  of  

t h e  f i l i n g  o f  t h e  p e t i t i o n  f o r  j u d i c i a l  r ev iew i n  t h e  D i s -  

t r i c t  Cour t  of t h e  S i x t e e n t h  J u d i c i a l  D i s t r i c t ,  s eek ing  a  

rev iew o f  i s s u e s  i d e n t i c a l  t o  t h o s e  sought  t o  be  reviewed i n  

t h e  D i s t r i c t  Cour t  o f  t h e  F i r s t  J u d i c i a l  D i s t r i c t ,  from 

which t h e  appea l  b e f o r e  t h i s  Cour t  was t aken .  P e t i t i o n e r  

h a s  made c l e a r  t o  t h i s  Cour t  t h a t  t h e  r e l i e f  r eques t ed  i s  a  

r e v e r s a l  of  t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n  s o  as t o  p e r m i t  

venue t o  be  d i r e c t e d  by t h i s  Cour t  t o  t h e  S i x t e e n t h  J u d i c i a l  

Dis t r ic t  i n  Rosebud County. P e t i t i o n e r  does  n o t  contend 

t h a t  it i s  e n t i t l e d  t o  a  review on t h e  m e r i t s  i n  t h e  F i r s t  

J u d i c i a l  D i s t r i c t .  Consequently,  p e t i t i o n e r  ha s  p r e v i o u s l y  

r e c e i v e d  a l l  t h e  r e l i e f  it now r e q u e s t s  from t h i s  Cour t ,  

which h a s  rendered  t h e  q u e s t i o n s  b e f o r e  t h i s  Cour t  moot, and 

w e  w i l l  n o t  p a s s  on moot q u e s t i o n s .  See Adkins v. C i t y  o f  

L iv ings ton  (1948) ,  121  Mont. 528, 532, 194 P.2d 238. 

For t h e  r ea sons  enumerated,  p e a l  i s  d i smi s sed .  

/ 

/ " ~ u s t i c e  



We concur:  

+ .  I 4 

Honorable John M. McCarvel, D i s -  
t r i c t  Judge,  s i t t i n g  i n  p l a c e  of 
M r .  Chief J u s t i c e  Frank I. Haswell 

- / 
, . 

Honorable Joseph B. Gary, D i s t r i c t  
~ u d ~ e ,  s i t t i n g  i n  p l a c e  of M r .  
J u s t i c e  John C. Sheehy 


