
No. 80-71 

IN THE SUPREME COURT OF THE STATE OF MONTANA 

1980 

IN RE THE MARRIAGE OF 
RAYMOND C. MILLER, 

Petitioner and Respondent, 

ARLENE MILLER I 

Respondent and Appellant. 

Appeal from: District Court of the Seventeenth Judicial District, 
In and for the County of Valley. 
Honorable M. James Sorte, Judge presiding. 

Counsel of Record: 

For Appellant: 

Oleson Law Firm, Kalispell, Montana 

For Respondent: 

Langen and Nielsen, Glasgow, Montana 

Filed: 

Submitted on briefs: July 11, 1980 

Decided : 

? 

Clerk 



M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

This  i s  an appea l  from a  d e n i a l  t o  reopen and v a c a t e  a  

judgment i n  a  d ivo rce  a c t i o n  i n  t h e  D i s t r i c t  Court  of t h e  

Seventeenth J u d i c i a l  D i s t r i c t ,  County of Val ley .  

A s e p a r a t i o n  agreement was s igned and f i l e d  wi th  t h e  

D i s t r i c t  Court  by t h e  p a r t i e s  October 22, 1976. On March 

28, 1978, respondent ,  M r .  M i l l e r ,  f i n a l i z e d  t h e  d ivo rce  by 

o b t a i n i n g  a  dec ree  f o r  d i s s o l u t i o n .  Appel lan t ,  M r s .  Miller, 

a rgues  t h a t  t h i s  was done wi thout  n o t i c e  t o  he r  of e n t r y  of 

judgment and t h a t  she  on ly  rece ived  a  copy of t h e  f i n a l  

dec ree  a f t e r  it had been ob ta ined .  

I n  August 1978, M r s .  M i l l e r  moved t o  reopen o r  v a c a t e  

t h e  judgment. The motion was denied on t h e  grounds t h a t  it 

offended Rule 60, M.R.Civ.P. On September 26, 1978, M r .  

M i l l e r  f i l e d  a  motion f o r  p a r t i t i o n  of r e a l  e s t a t e .  A f t e r  

hea r ing ,  t h e  Honorable M. James S o r t e  i s s u e d  an o r d e r  on 

December 2 1 ,  1978, i n d i c a t i n g  t h a t  he would on ly  cons ide r  

p rope r ty  acqui red  by t h e  p a r t i e s  between October 2 2 ,  1976 

and March 28, 1978. A motion f o r  r e c o n s i d e r a t i o n  was f i l e d  

by a p p e l l a n t  on June 8, 1979, b u t  was never r u l e d  upon. 

A hea r ing  t o  determine t h e  r i g h t s  of t h e  p a r t i e s  i n  

r e a l  estate acqui red  between t h e  t ime of t h e  s e p a r a t i o n  

agreement and t h e  f i n a l  dec ree  was conducted on August 2 4 ,  

1979. An o rde r  i nc lud ing  f i n d i n g s  of  f a c t ,  conc lus ions  of 

law and judgment and dec ree  was e n t e r e d  on December 13,  

1979. M r .  M i l l e r  f i l e d  a  n o t i c e  of e n t r y  of judgment one 

week l a t e r .  

The M i l l e r s  were marr ied on November 13,  1974, and 

moved t o  Richland,  Montana, where M r .  M i l l e r  had r e s i d e d  

p r i o r  t o  t h e  marriage.  Two y e a r s  l a t e r ,  on October 2 2 ,  



1976, a f t e r  s e r i o u s  m a r i t a l  problems had developed between 

them, t h e  Millers executed and f i l e d  a  s e p a r a t i o n  agreement. 

The rea f t e r  M r s .  M i l l e r  moved t o  K a l i s p e l l ,  Montana. 

M r .  M i l l e r  fol lowed h e r ,  and f o r  s i x t e e n  months t h e r e  w e r e  

a t t empt s  t o  r e c o n c i l e ,  r e s u l t i n g  i n  a t  l e a s t  a  p e r i o d i c  

m a r i t a l  r e l a t i o n s h i p .  During t h i s  r e c o n c i l i a t i o n  pe r iod ,  

t h e  M i l l e r s  purchased two a c r e s  of land near  K a l i s p e l l  a s  

t h e  s i te  of M r s .  M i l l e r ' s  t r a i l e r .  The resumption of t h e  

m a r i t a l  r e l a t i o n s h i p  involved s h o r t  pe r iods  wherein t h e  

p a r t i e s  l i v e d  toge the r  a s  husband and wife .  F u r t h e r ,  f o r  

t h e  y e a r s  of 1976 and 1977, t h e  M i l l e r s  f i l e d  j o i n t  income 

t a x  r e t u r n s .  

On March 28, 1978, M r .  M i l l e r  ob ta ined  a  d ivo rce  and a  

d e f a u l t  judgment a g a i n s t  M r s .  M i l l e r .  On August 1 0 ,  M r s .  

M i l l e r  f i l e d  a  motion t o  reopen o r  v a c a t e  t h e  judgment. M r .  

M i l l e r  t hen  moved t o  p a r t i t i o n  t h e  r e a l  p rope r ty .  Af t e r  

hear ing  on t h e  motions on October 6, 1978, and a  f i n a l  

hear ing  on August 24, 1979, t h e  c o u r t  e n t e r e d  t h e  December 

13 ,  1979, dec ree  which i s  now appealed.  

The fo l lowing  i s s u e s  a r e  r a i s e d  f o r  ou r  cons ide ra t ion :  

1. What e f f e c t  d i d  t h e  p a r t i e s '  a t t empt  t o  r e c o n c i l e  

have on t h e  s e p a r a t i o n  agreement? 

2.  Can m a r i t a l  p rope r ty  be d i s t r i b u t e d  i n  s e p a r a t e  

hea r ings  w i thou t  e i t h e r  hear ing  invo lv ing  t h e  t o t a l i t y  of 

t h e  proper ty?  

3. Is t h e  d i s s o l u t i o n  of t h e  marr iage d i v i s i b l e  from 

t h e  o t h e r  a s p e c t s  of t h e  decree? 

4 .  W a s  t h e r e  e x t r i n s i c  f r aud  on t h e  p a r t  of respondent  

s o  a s  t o  deny a p p e l l a n t  he r  "day i n  c o u r t " ?  

5. Was t h e  c o u r t ' s  f i n a l  a c t i o n  an " a c t i o n  i n  r e a l  

p r o p e r t y , "  and i f  so ,  was t h e  t r i a l  p rope r ly  conducted under 

s e c t i o n  25-2-103, MCA? 



The record  d i s c l o s e s  t h a t  i n  t h e  s i x t e e n  months between 

t h e  f i l i n g  of t h e  s e p a r a t i o n  agreement and t h e  d a t e  of t h e  

f i n a l  decree  of d i s s o l u t i o n ,  t h e  M i l l e r s  a t tempted a  recon- 

c i l i a t i o n .  The f i r s t  i s s u e  presen ted ,  t h e r e f o r e ,  i s  r e a l l y  

twofold: Was t h e r e  a  r e c o n c i l i a t i o n ,  and d i d  i t  revoke t h e  

s e p a r a t i o n  agreement? 

R e c o n c i l i a t i o n  i s  t h e  vo lun ta ry  resumption of a  m a r i t a l  

r e l a t i o n s h i p  i n  t h e  f u l l e s t  sense ,  and i s  a s t a t e  of mind t o  

be determined by t h e  evidence.  K e l l e r  v. Keller (1932) ,  122 

Cal.App. 712, 10 P.2d 541. The i n c i d e n t s  of r e c o n c i l i a t i o n ,  

and t h e  evidence of it, g e n e r a l l y  i nc lude  c o h a b i t a t i o n  where 

p o s s i b l e ,  sexua l  r e l a t i o n s ,  and t h e  maintenance of j o i n t  

a f f a i r s  a s  husband and wife .  I n  1927, i n  t h e  c a s e  of Ward 

v.  Ward (1927) ,  81 Mont. 587, 264 P .  667, t h i s  Court  acknow- 

ledged t h a t  t h e  r evoca t ion  of such an agreement i s  d e t e r -  

mined by t h e  i n t e n t  of t h e  p a r t i e s .  However, t h e  i n t e n t i o n  

must be t o  resume marr ied l i f e  completely and e n t i r e l y ,  and 

n o t  t o  merely enjoy each o t h e r ' s  s o c i e t y  temporar i ly ,  f o r  

l i m i t e d  purposes ,  o r  a s  a  t r i a l  t o  s e e  i f  t h e  p a r t i e s  want 

t o  cont inue  a s  a  marr ied couple.  Temporary c o h a b i t a t i o n  i s  

n o t  s u f f i c i e n t  evidence of a  mutual i n t e n t  t o  revoke t h e  

s e p a r a t i o n  agreement. Ward v. Ward, 81 Mont. a t  602, 264 P.  

a t  672. 

I n  t h e  c a s e  be fo re  u s  t h e  f a c t s  a r e  n o t  conc lus ive  a s  

t o  t h e  e x i s t e n c e  o r  nonexis tence of a  r e c o n c i l i a t i o n .  M r s .  

M i l l e r  t e s t i f i e d  t h a t  she  and M r .  M i l l e r  s p e n t  a t  most t h r e e  

months t oge the r  between December 1976 and ~ p r i l  1978. 

However, they  f i l e d  j o i n t  income t a x  r e t u r n s  and purchased 

t h e  F la thead  County p rope r ty  t oge the r .  W e  t a k e  no te  of t h e  

f a c t  t h a t  t h i s  p e r i o d i c  s t a t e  of matrimony may have been 

s u f f i c i e n t  under t h e  c i rcumstances  i n  l i g h t  of t he  t i m e  

demands p laced  on M r .  M i l l e r  t o  conduct  h i s  Richland bus iness .  

The D i s t r i c t  Court found t h e r e  was a  r e c o n c i l i a t i o n .  



I t  i s  t h e  e f f e c t  of t h e  r e c o n c i l i a t i o n  which i s  a t  t h e  

h e a r t  of t h e  i s s u e  a t  bar .  W e  a r e  conf ron ted  wi th  t h e  

c h a r a c t e r i s t i c s  of bo th  a  s e p a r a t i o n  agreement and a  prop- 

e r t y  s e t t l e m e n t  agreement i n sepa rab ly  mixed i n  one i n s t r u -  

ment .  A r e c o n c i l i a t i o n  may have a  c e r t a i n  e f f e c t  upon a  

s e p a r a t i o n  agreement and q u i t e  another  on a  s e t t l e m e n t  

agreement. Annot., 35 A.L.R.2d 707, 711 (1954) .  The 

p r i n c i p a l  f u n c t i o n s  of a  s e p a r a t i o n  agreement are t o  s t i p u -  

l a t e  t h a t  t h e  p a r t i e s  may l a w f u l l y  l i v e  s e p a r a t e  and a p a r t  

and t o  p rov ide  f o r  t h e  suppor t  of t h e  w i fe  and t h e  custody 

and suppor t  of c h i l d r e n .  Acre v. Koenig (1965) ,  89 Idaho 

342, 4 0 4  P.2d 621, 623. On t h e  o t h e r  hand, t h e  f u n c t i o n  of 

a  p rope r ty  s e t t l e m e n t  i s  t o  make a f u l l  and f i n a l  d i s p o s i -  --- 

t i o n  of t h e  p a r t i e s '  r i g h t s  wi th  r e s p e c t  t o  j o i n t  and 

s e p a r a t e  p rope r ty .  Annot., 35 A.L.R.2d a t  711. W e  a r e  

persuaded by t h e  reasoning  i n  P o t t s  v .  P o t t s  (1975) ,  2 4  

N.C.App. 673, 2 1 1  S.E.2d 815, wherein t h e  c o u r t  he ld  t h a t  

r e c o n c i l i a t i o n  and resumption of t h e  m a r i t a l  r e l a t i o n s h i p ,  

and a l l  t h e  i n c i d e n t s  t h e r e o f ,  w i l l  have no e f f e c t  upon 

those  p rov i s ions  of t h e  agreement which have a l r e a d y  been 

executed.  

I n  t h e  c a s e  be fo re  u s ,  t h e  M i l l e r s  had executed a l l  t h e  

terms of t h e  agreement r e l a t i n g  t o  t h e  d i s p o s i t i o n  of 

p rope r ty  owned by them a s  of October 22, 1976. I n  such a  

c a s e  it would r e q u i r e  an exp res s  i n t e n t  t o  revoke,  manifes ted 

by c l e a r  and unmistakable a c t i o n ,  t o  vo id  t h e  o r i g i n a l  

agreement. We conclude t h a t  when t h e  terms of an agreement 

have been executed,  and t h e  agreement does  n o t  d i s c l o s e  

over reach ing  by e i t h e r  p a r t y ,  t h e  ins t rument  i s  binding a s  

t o  both  i n  t h e  absence of a new agreement. 



I f  t h e  p a r t i e s  d i d  r e c o n c i l e ,  t h a t  r e c o n c i l i a t i o n  had 

no e f f e c t  on t h e  p r o v i s i o n s  which had been complete ly  f u l -  

f i l l e d .  For t h i s  Court  t o  hold o therwise  would be an a f f r o n t  

t o  t h e  p o l i c i e s  of  t h e  Uniform Marriage and Divorce Act 

which encourage t h e  amicable s e t t l e m e n t  of d i s p u t e s  and an 

improper in f r ingement  on t h e  i n d i v i d u a l  r i g h t s  of persons  t o  

determine t h e i r  own a f f a i r s .  

A p p e l l a n t ' s  r e l i a n c e  on our  d e c i s i o n  i n  Metcalf v.  

Metcalf (1979) ,  Mont. , 598 P.2d 1140, 36 St.Rep. 

1559, i s  n o t  we l l  founded i n  i t s  a p p l i c a t i o n  t o  he r  appea l .  

I n  Metcalf we upheld t h e  w e l l - s e t t l e d  r u l e  t h a t  a  t r i a l  

c o u r t  i s  o b l i g a t e d  t o  determine t h e  n e t  worth of t h e  p a r t i e s  

a t  t h e  t i m e  of t h e i r  d ivo rce .  See a l s o  G r e n f e l l  v.  G r e n f e l l  

(1979) - Mont. - , 596 P.2d 205, 207, 36 St.Rep. 1100, 

1103. However, t h e  presence of a  v a l i d  s e p a r a t i o n  agreement 

i s  f a t a l  t o  t h e  a p p l i c a b i l i t y  of t h e  Metcalf r u l e .  The 

t r i a l  judge must a l s o  honor t h e  s t a t u t e s  of t h e  S t a t e  of 

Montana and i s  d i r e c t e d  i n  s e c t i o n  40-4-201 ,  MCA, a s  f o l -  

lows : 

I' (1) To promote amicable s e t t l e m e n t  of d i s p u t e s  
between p a r t i e s  t o  a  marr iage a t t e n d a n t  upon 
t h e i r  s e p a r a t i o n  o r  t h e  d i s s o l u t i o n  of t h e i r  
mar r iage ,  t h e  p a r t i e s  may e n t e r  i n t o  a w r i t t e n  
s e p a r a t i o n  agreement con ta in ing  p r o v i s i o n s  f o r  
d i s p o s i t i o n  of any p rope r ty  owned by e i t h e r  of 
them, maintenance of  e i t h e r  of them, and sup- 
p o r t ,  custody,  and v i s i t a t i o n  of t h e i r  c h i l d r e n .  

" ( 2 )  I n  a  proceeding f o r  d i s s o l u t i o n  of marr iage 
o r  f o r  l e g a l  s e p a r a t i o n ,  t h e  terms -- of t h e  separa-  
t i o n  agreement, except  those  prov id ing  f o r  t h e  
suppor t ,  custody,  and v i s i t a t i o n  of c h i l d r e n ,  
a r e  binding upon t h e  c o u r t  u n l e s s  it f i n d s ,  a£- 
ter cons ide r ing  t h e  economic c i rcumstances  of 
t h e  p a r t i e s  and any o t h e r  r e l e v a n t  evidence pro- 
duced by t h e  p a r t i e s ,  on t h e i r  own motion o r  on 
r e q u e s t  of t h e  c o u r t ,  t h a t  t h e  s e p a r a t i o n  agree-  
ment i s  unconscionable."  (Emphasis added.)  

Unconsc ionabi l i ty  w a s  never a t  i s s u e  a t  any t i m e  du r ing  

t h e  proceedings.  When t h e  D i s t r i c t  Court  complies w i th  such 



a  d i r e c t  s t a t u t o r y  mandate, t h e r e  can be no e r r o r .  This  

Court  t a k e s  no te  of t h e  age of t h e  agreement a t  t h e  t i m e  of 

i t s  i n c o r p o r a t i o n  i n t o  t h e  f i n a l  decree .  But we w i l l  n o t  

s u b s t i t u t e  our conc lus ions  f o r  t hose  of t h e  D i s t r i c t  Court  

i n  t h e  absence of c l e a r  and r e v e r s i b l e  e r r o r .  I n  r e  Mar- 

r i a g e  of Kramer (1978) ,  177 Mont. 6 1 ,  580 P.2d 439, 442, 35 

St.Rep. 700, 7 0 4 .  We conclude t h a t  m a r i t a l  p rope r ty  can be 

d i s t r i b u t e d  i n  s e p a r a t e  hear ings  wi thout  e i t h e r  hear ing  

d i s c u s s i n g  t h e  t o t a l i t y  of t h e  m a r i t a l  e s t a t e  where t h e r e  i s  

mutual agreement a s  t o  i t s  d i s p o s i t i o n .  The r u l e  i s  w e l l  

reasoned t h a t  persons  must be a b l e  t o  s e p a r a t e  amicably and 

d i v i d e  t h e i r  p rope r ty  wi thout  i n t e r f e r e n c e  where such d i v i -  

s i o n  i s  f e a s i b l e .  I t  i s  n o t  t he  prov ince  of t h i s  Court  t o  

a l t e r  d e c i s i o n s  and agreements made between husband and wi fe  

i n  t h e  absence of compell ing i n j u s t i c e .  

Appel lan t  i s  c o r r e c t  i n  contending t h a t  t h e  n e t  worth 

of t h e  p a r t i e s  i s  a  necessary  cons ide ra t ion ;  however, i f  

t h e r e  i s  a  s igned and executed s e p a r a t i o n  agreement, we must 

conclude t h a t  t h e  p a r t i e s  themselves have a l r e a d y  made a  

de t e rmina t ion  of  t h e i r  n e t  worth a s  a  b a s i s  f o r  t h e i r  de- 

c i s i o n .  

Appel lan t  contends  t h a t  t h e  D i s t r i c t  Court  e r r e d  i n  

s e p a r a t i n g  t h e  d i s s o l u t i o n  a s p e c t  of t h e  dec ree  from t h e  

p rope r ty  d i s p o s i t i o n  of t h e  F la thead  County p rope r ty .  

Argued converse ly ,  t h e  c la im i s  t h a t  p rope r ty  d i s t r i b u t i o n  

must t ake  p l a c e  w i th in  t h e  same o r d e r ,  t h e  dec ree  being an 

unseverable  ins t rument .  The i s s u e  has  no m e r i t .  

D i s p o s i t i o n  of such a  ques t ion  can be accomplished by 

r e f e r r i n g  t o  t h e  s t a t u t e s  of Montana, t h e  Uniform Marriage 

and Divorce Act. Sec t ion  40-4-104, MCA, r e c i t e s  i n  a p p l i -  

c a b l e  p a r t :  



" ( 1 )  The d i s t r i c t  c o u r t  s h a l l  e n t e r  a  dec ree  of 
d i s s o l u t i o n  of marr iage i f :  

" (d )  t o  t h e  e x t e n t  i t  has  j u r i s d i c t i o n  t o  do so ,  
t h e  c o u r t  has  considered,  approved, o r  made pro- 
v i s i o n  f o r  c h i l d  custody,  t h e  suppor t  of any 
c h i l d  e n t i t l e d  t o  suppor t ,  t h e  maintenance of 
e i t h e r  spouse,  and t h e  d i s p o s i t i o n  of p rope r ty  
o r  - provide  - -  f o r  a s e p a r a t e , - l a t e r  hear ing  t o  

- 

complete t h e s e  m a t t e r s . "  (Emphasis added.) 

C l e a r l y ,  t h e  l e g i s l a t u r e  in tended  t o  g r a n t  t h e  D i s t r i c t  

Court  t h e  power t o  s eve r  t h e  decree  t o  whatever e x t e n t  

necessary  t o  r e s o l v e  d i s p u t e s  e f f i c i e n t l y .  

The D i s t r i c t  Court  must be f r e e  t o  d i spose  of t hose  

p o r t i o n s  of t h e  dec ree  t h a t  a r e  i n  a  c o n d i t i o n  t o  be de- 

c ided .  We a r e  persuaded by t h e  comments t o  t h e  Uniform Mar- 

r i a g e  and Divorce Act: 

"The phrase ,  ' cons idered ,  approved, o r  provided 
f o r ,  ' i n  subsec t ion  ( a )  ( 4 )  i s  in tended  t o  con- 
f  e r  upon t h e  c o u r t  t h e  a u t h o r i t y  t o  r e f u s e  t o  
make any award, i f  t h e  evidence j u s t i f i e s  an 
o u t r i g h t  d e n i a l ,  a s  w e l l  a s  t h e  a u t h o r i t y  t o  
make such a l l o t m e n t  a s  t h e  f a c t s  r e q u i r e .  To 
avoid any doubt ,  t h e  c o u r t  i s  au tho r i zed  ex- 
p r e s s l y  t o  p rov ide  - - -  f o r  a  l a t e r  hear ing  t o  corn- -- 
p l e t e  a c t i o n  on t h e s e  m a t t e r s ,  i f  necessary ."  
Uniform Laws Annot., S302, Commissioner's Com- 
ment (1973) ,  Vol. 9A a t  123. (Emphasis added.)  

We conclude,  t h e r e f o r e ,  t h a t  t h e  i n t e r e s t s  of j u s t i c e  

and j u d i c i a l  economy a r e  b e s t  served by g i v i n g  D i s t r i c t  

Cour t s  broad d i s c r e t i o n  i n  t h e  conduct  of t h e i r  proceedings  

and t h e  severance of t h e  v a r i o u s  e lements  of d i s s o l u t i o n  

dec rees .  

M r s .  M i l l e r  a s s i g n s  two c la ims  of e x t r i n s i c  f r aud  

a g a i n s t  M r .  M i l l e r .  E x t r i n s i c  f r aud  i s  t h a t  which d e n i e s  an 

adversary  t h e  oppor tun i ty  t o  have a  t r i a l  o r  f u l l y  p r e s e n t  

h e r  s i d e  of t he  ca se .  Selway v. Burns (1967) ,  150 Mont. 1, 

429 P.2d 640. Cases decided by t h i s  Court  r e v e a l  t h a t  t h e  

p r o h i b i t e d  r e s u l t  of denying t h e  o t h e r  p a r t y  acces s  t o  a  

f a i r  t r i a l  may be achieved by a f f i r m a t i v e l y  mis represen t ing  



f a c t s  ( S t a t e  ex  re l .  Spar renberger  v. D i s t r i c t  Cou r t  ( 1923 ) ,  

66 Mont. 496, 214 P. 85) o r  by concealment  o f  f a c t s  by a  

pe r son  who had a  l e g a l  d u t y  t o  d i s c l o s e  t h o s e  f a c t s  (Hoppin 

v .  Long (1925) ,  74 Mont. 558, 580, 241 P. 636 ) .  F u r t h e r ,  i t  

h a s  been t h i s  C o u r t ' s  l ongs t and ing  r u l e  t h a t  w e  have t h e  

i n h e r e n t  power i n  e q u i t y  t o  g r a n t  r e l i e f  from judgments 

o b t a i n e d  by e x t r i n s i c  f r aud .  Bu l l a rd  v. Zimmerman (1930 ) ,  

88 Mont. 271, 292 P. 730. However, f o r  t h i s  Cour t  t o  se t  

a s i d e  a  D i s t r i c t  Cou r t  judgment, t h e  f r a u d  complained of  

must be e x t r i n s i c  o r  c o l l a t e r a l  and i n  no way i n t r i n s i c  t o  

t h e  m e r i t s  o f  t h e  c a se .  Khan v. Khan (1940 ) ,  110 Mont. 591, 

105 P.2d 665. 

The f i r s t  a l l e g e d l y  f r a u d u l e n t  e x e r c i s e  upon a p p e l l a n t  

was M r .  Mil ler 's  s t a t e m e n t  t o  t h e  c o u r t  d u r i n g  d i s s o l u t i o n  

p roceed ings  on March 28, 1978. During t h o s e  p roceed ings  

Judge S o r t e  asked M r .  M i l l e r  i f  t h e  s e p a r a t i o n  agreement 

i nc luded  and d i sposed  o f  a l l  of  t h e  Millers '  m a r i t a l  prop- 

e r t y .  M r .  Miller r e p l i e d  t h a t  it d i d  n o t  i n c l u d e  t h e  F l a t -  

head County p r o p e r t y  a c q u i r e d  by t h e  p a r t i e s  i n  t h e  s i x t e e n -  

month p e r i o d  between October 1976 and March 1978. Appe l l an t  

c h a l l e n g e s  t h a t  s t a t e m e n t  a s  be ing  e x t r i n s i c  f r a u d  upon t h e  

c o u r t  because  h e r  husband f a i l e d  t o  acknowledge t h e  r e c e i p t s  

from t h e  c o u r s e  of  h i s  farm and r anch  b u s i n e s s  i n  t h e  Rich- 

l a n d  a r e a  and con tends  t h a t  he had a  l e g a l  d u t y  t o  do so .  

W e  a r e  d i r e c t e d  by t h e  language set  down i n  Ca ldwel l  v .  

Tay lo r  (1933) ,  218 Ca l .  471, 23 P.2d 758, 760, which t h i s  

Cou r t  adopted i n  Minter  v. Minter  ( 1936 ) ,  103 Mont. 219, 62 

P.2d 233. I n  Minter  w e  found t h a t  " a  showing of f r a u d  

p r a c t i c e d  i n  t h e  t r i a l  o f  t h e  o r i g i n a l  a c t i o n  w i l l  n o t  

s u f f i c e . "  103 Mont. a t  230, 62 P.2d a t  236. Such f r a u d  i s  

i n t r i n s i c  and does  n o t  w a r r a n t  r e l i e f .  Moreover, w e  a r e  n o t  



convinced t h a t  M r .  Mil ler ' s  s t a t e m e n t s  o r  concealments ,  

whether  by m i s t a k e  o r  d e s i g n ,  i n  any m a t e r i a l  way thwar ted  

a p p e l l a n t ' s  a b i l i t y  t o  p r e s e n t  h e r  c a s e .  On t h e  r e c o r d  w e  

see no c o n n e c t i o n  between t h e  concealment  and any i n j u r y  t o  

t h e  c o n s i d e r a t i o n  of  M r s .  M i l l e r ' s  c a s e .  H i s  a l l e g e d  

f r a u d u l e n t  concealment  i s  t h e  " v e r y  warp and woof of t h e  

c a s e  i t s e l f "  and,  a s  such ,  cou ld  a t  b e s t  o n l y  c o n s t i t u t e  

i n t r i n s i c  f r a u d  which d o e s  n o t  a f f o r d  t h i s  C o u r t  t h e  grounds  

t o  d i s t u r b  t h e  Di s t r i c t  C o u r t  d e c r e e .  M i n t e r ,  103 Mont. a t  

The o t h e r  c l a i m  of  f r a u d  c h a r g e s  M r .  M i l l e r  w i t h  f r audu-  

l e n t l y  i n d u c i n g  t h e  V a l l e y  County C l e r k  of C o u r t  t o  e n t e r  a  

d e f a u l t  j u d g m e n t ' a g a i n s t  M r s .  M i l l e r  which s t a t e d  on t h e  

p r i n t e d  form, "hav ing  f a i l e d  t o  appear . "  A p p e l l a n t  con tends  

t h a t  s h e  d i d  make a  g e n e r a l  appearance  when s h e  f i l e d  an 

admiss ion  of  s e r v i c e  d a t e d  October  22, 1976. I n  t h a t  docu- 

ment a p p e l l a n t  s t a t e d  t h a t  s h e  d i d  "he reby  v o l u n t a r i l y  e n t e r  

h e r  g e n e r a l  appearance . "  The c o n c l u s i o n  s h e  a s k s  t h i s  C o u r t  

t o  draw i s  t h a t  by o b t a i n i n g  a  d e f a u l t , ' o n  a p r e p r i n t e d  form 

w i t h  t h e  p h r a s e  "hav ing  f a i l e d  t o  a p p e a r "  on it, s h e  was 

d e p r i v e d  of h e r  "day i n  c o u r t "  by means of  e x t r i n s i c  f r a u d .  

W e  do n o t  draw t h a t  c o n c l u s i o n .  

I f  a p p e l l a n t  relies on t h a t  p o r t i o n  o f  h e r  admiss ion  of 

s e r v i c e ,  s h e  i s  c o n s t r a i n e d  by t h e  whole of it. I n  t h a t  

document t h e r e  i s  language which r e a d s :  

"Respondent h a s  been f u l l y  and f a i r l y  ad- 
v i s e d  i n  t h e  p remises ,  and w i t h  f u l l  know- 
l e d g e ,  d e c l i n e s  t o  answer o r  o t h e r w i s e  p l e a d  
i n  such a c t i o n  and c o n s e n t s  t h a t  h e r  d e f a u l t  
may be  e n t e r e d  t h e r e i n ,  and t h a t  s a i d  c a u s e  
may b e  se t  down f o r  t r i a l  a t  t h e  convenience  
of t h e  c o u r t ,  and waives  n o t i c e  of such s e t -  
t i n g  and any and a l l  o t h e r  n o t i c e s  o r  p r o c e s s  
r e q u i r e d  by law i n  t h e  p remises . "  

By s i g n i n g  t h e  above i n s t r u m e n t ,  M r s .  Miller d i d  more t o  

d e p r i v e  h e r s e l f  of  h e r  "day i n  c o u r t "  t h a n  d i d  any a c t i o n  of  

M r .  M i l l e r .  



W e  a r e  n o t  persuaded t h a t  t h e  i naccu racy  on t h e  d e f a u l t  

form c o n s t i t u t e d  f r a u d .  Moreover, even assuming f o r  t h e  

s ak e  o f  argument t h a t  t h i s  were f r a u d ,  t h e r e  i s  no th ing  i n  

t h e  r e c o r d  o r  i n  a p p e l l a n t ' s  argument which d i s c l o s e s  t h a t  

t h i s  i n c o r r e c t  p h r a s e  had any impact  whatsoever  on M r s .  

Mi l le r ' s  c a s e  o r  he r  o p p o r t u n i t y  t o  p r e s e n t  it. W e  must 

conc lude ,  a s  w e  d i d  i n  Dudley v.  S t i l e s  ( 1963 ) ,  142 Mont. 

566, 386 P.2d 342, t h a t  such a  sma l l  e r r o r  c anno t  amount t o  

f r a u d  on t h e  c o u r t ,  and w e  a r e  r e s t r a i n e d  from e x e r c i s i n g  

o u r  e q u i t a b l e  p r e r o g a t i v e s .  

M r s .  M i l l e r  a s s e r t s  t h a t  t h e  o r d e r  de t e rmin ing  t h e  

r i g h t s  o f  t h e  p a r t i e s  i n  t h e  F l a thead  County p r o p e r t y  was a  

" p a r t i t i o n "  of  r e a l  p r o p e r t y  and t h a t  t h o s e  r i g h t s  must be  

de te rmined  by a  F l a t h e a d  County D i s t r i c t  Cou r t  p u r s u a n t  t o  

s e c t i o n  25-2-103, MCA. She conc ludes  t h a t  t h e  Va l l ey  County 

D i s t r i c t  Cou r t  i s  " t o t a l l y  w i t h o u t  j u r i s d i c t i o n  t o  h e a r  and 

d e c i d e  such a  p a r t i t i o n  a c t i o n . "  W e  d i s a g r e e .  

F i r s t  of  a l l ,  t h e  s t a t u t e  t o  which a p p e l l a n t  r e f e r s  i s  

a  venue s t a t u t e ,  n o t  a  s t a t u t e  e s t a b l i s h i n g  o r  r e s t r i c t i n g  

j u r i s d i c t i o n .  See s e c t i o n s  3-5-301 e t  s e q . ,  MCA. C l e a r l y ,  

any D i s t r i c t  Cou r t  i n  t h i s  s t a t e  ha s  j u r i s d i c t i o n  ove r  a  

c i v i l  c ause  of  a c t i o n  such  a s  t h i s .  Although s e c t i o n  25-2- 

103,  MCA, s t a t e s  t h a t  a c t i o n s  i n v o l v i n g  r e a l  p r o p e r t y  must 

be  t r i e d  i n  t h e  coun ty  where t h e  p r o p e r t y  i s  s i t u a t e d ,  t h a t  

s t a t u t e  i s  i n  p a r i  m a t e r i a  w i t h  s e c t i o n  25-2-201, MCA, and 

t h e  two s t a t u t e s  must be r e a d  t o g e t h e r  t o  de te rmine  t h e  t r u e  

i n t e n t  of t h e  l e g i s l a t u r e .  S t a t e  ex  re l .  F o s t e r  v. Mountjoy 

(1928 ) ,  83 Mont. 162,  271 P.  446. See a l s o  s e c t i o n  1-2-102, 

MCA. S e c t i o n  25-2-201, MCA, recites i n  a p p l i c a b l e  p a r t :  

"The c o u r t  o r  judge must ,  - on mot ion,  change 
t h e  p l a c e  of t r i a l  i n  t h e  fo l l owing  c a s e s :  

" (1) when t h e  coun ty  d e s i g n a t e d  i s  n o t  t h e  
p rope r  county;  . . . " (Emphasis added. ) 



Montana has  long followed t h e  r u l e  t h a t  a l though  a  D i s -  

t r i c  Court  may n o t  be t h e  proper  c o u r t  because of venue 

c o n s i d e r a t i o n s ,  t h e  c o u r t  can n e v e r t h e l e s s  t r y  t h e  c a s e  i f  

t h e r e  i s  no o b j e c t i o n  from t h e  p a r t i e s .  This  Court  i s  

guided by ou r  d e c i s i o n  i n  Bu l l a rd  v. Zimmerman (1928) ,  82 

Mont. 434, 443, 268 P.  512, 516, wherein w e  held:  

"Thus, we see, wi th  c e r t a i n  excep t ions ,  of 
which t h i s  s u i t  i s  n o t  one, an a c t i o n  i n  a  
m a t t e r  over  which t h e  d i s t r i c t  c o u r t  has  
j u r i s d i c t i o n  may be brought i n  any county 
of t h e  s t a t e  and may be t r i e d  where brought ,  
u n l e s s  s e n t  e lsewhere  upon demand of defen- 
d a n t  o r  by agreement . . ." (Emphasis sup- 
p l i e d .  ) 

The record  i n  t h i s  c a s e  does  n o t  d i s c l o s e  any motion 

f o r  a  change of venue which would have r e q u i r e d  t h e  Val ley  

County c o u r t  t o  t r a n s f e r  t h e  c a s e  t o  F la thead  County. W e  

conclude t h a t  t h e  judge i n  Val ley County had j u r i s d i c t i o n  t o  

hear  t h i s  ma t t e r ,  and w e  r e f u s e  t o  dec ide  whether t h a t  c o u r t  

was t h e  proper  forum f o r  t h e  t r i a l .  The i s s u e  on appea l  i s  

moot and w i l l  n o t  be considered.  

We c a l l  t h e  a t t e n t i o n  of t h e  p a r t i e s  and t h e  c o u r t  t o  

t h e  ins t rument  t r a n s f e r r i n g  t h e  F la thead  County p rope r ty .  

The ins t rument  i s  a  commonly used j o i n t  tenancy deed which 

g r a n t s  t o  t h e  p a r t i e s  equa l  s h a r e s  i n  t h e  p rope r ty  and a  

r i g h t  of su rv ivo r sh ip .  I t  i s  w e l l  s e t t l e d  i n  Montana t h a t  a 

r i g h t  of su rv ivo r sh ip  accompanies a l l  j o i n t  tenancy i n t e r -  

e s t s  i n  r e a l  p rope r ty .  Hennigh v. Hennigh (1957) ,  131 Mont. 

372, 377, 309 P.2d 1022. I f  t h e  i n t e n t  of t h e  c o u r t  i s  t o  

g r a n t  t o  each p a r t y  an undivided one-half i n t e r e s t ,  some 

a d d i t i o n a l  o rde r  o r  ins t rument  w i l l  have t o  be executed.  

The Millers a r e  n o t  t e n a n t s  i n  common, and t h e r e  e x i s t  c e r -  

t a i n  r e s t r a i n t s  on t h e  f r e e  a l i e n a t i o n  of t h e  p rope r ty  by 

e i t h e r .  Nei ther  p a r t y  has complete c o n t r o l  over t h e i r  i n t e r e s t  

even though they  have equa l  i n t e r e s t .  The j o i n t  tenancy 



deed,  beyond g i v i n g  t h e  p a r t i e s  e q u a l  i n t e r e s t s ,  has  l i m i t e d  

t h e i r  i n d i v i d u a l  r i g h t s  i n  t h e  p r o p e r t y .  S e c t i o n  70-1-307, 

MCA. See  F i r s t  Wests ide  Na t i ona l  Bank of G r e a t  F a l l s  v.  

L l e r a  (1978) ,  176 Mont. 481, 580 P.2d 100,  35 St.Rep. 717. 

I n  conc lu s ion ,  w e  must a f f i r m  t h e  D i s t r i c t  Cour t  d e c i -  

s i o n  i n  a l l  r e s p e c t s .  W e  a r e  of  t h e  view t h a t  t h e  recon-  

c i l i a t i o n  cou ld  n o t  a f f e c t  an  agreement t h a t  had a l r e a d y  

been execu ted .  F u r t h e r ,  w e  can f i n d  no s e r i o u s  i n e q u i t y  i n  

t h e  agreement t h a t  would j u s t i f y  ou r  i n t e r f e r e n c e  i n  t h e  

mutual  agreement o f  t h e  Millers. The D i s t r i c t  Cou r t  d i d  n o t  

err i n  making two s e p a r a t e  d i s p o s i t i o n s .  Although w e  do n o t  

f a v o r  such a  p iecemeal  d i s t r i b u t i o n ,  i n  c a s e s  of  v a l i d  

s e p a r a t i o n  agreements  which do n o t  d i s p o s e  o f  a l l  m a r i t a l  

p r o p e r t y ,  w e  must r e s p e c t  t h e  D i s t r i c t  C o u r t ' s  d i s c r e t i o n  

and t h e  i n t e g r i t y  of  mutual  agreements.  W e  f i n d  t h e  same 

r ea son ing  p e r s u a s i v e  w i t h  r e s p e c t  t o  s e p a r a t i n g  t h e  d i s s o l u -  

t i o n  from o t h e r  a s p e c t s  o f  t h e  dec r ee .  A s  t o  t h e  i s s u e  o f  

e x t r i n s i c  f r a u d ,  w e  f i n d  no f r a u d  which would j u s t i f y  

d i s t u r b i n g  t h e  D i s t r i c t  Cour t  judgment. F i n a l l y ,  t h e  

Va l l ey  County D i s t r i c t  Cou r t  c l e a r l y  had j u r i s d i c t i o n ,  

and i f  venue was improper ,  t h e  c o u r t  was n o t  r e q u i r e d  t o  

t r a n s f e r  t h e  c a s e  w i t h o u t  a demand from a p p e l l a n t .  No 

motion was made, and,  t h e r e f o r e ,  t h e  o b j e c t i o n  i s  n o t  r ev i ewab le  

by t h i s  Cour t .  

Af f i rmed.  



We concur: 
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