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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of  t h e  Cour t .  

  his i s  a n  a p p e a l  by de f endan t ,  La r ry  D.  White,  from a 

j u r y  v e r d i c t  and judgment e n t e r e d  t h e r e o n  c o n v i c t i n g  him o f  

f e l o n y  t h e f t ,  i n  t h e  D i s t r i c t  Cour t  o f  t h e  Fou r th  J u d i c i a l  

D i s t r i c t ,  i n  t h e  County of Missoula .  Defendant  w a s  sen-  

t enced  t o  t e n  y e a r s  imprisonment i n  t h e  Montana S t a t e  P r i s o n  

w i t h o u t  p a r o l e .  

On A p r i l  17 ,  1978,  de f endan t  began d r i n k i n g  e a r l y  i n  

t h e  day and had consumed a c o n s i d e r a b l e  amount of  l i q u o r  and 

b e e r  when he m e t  a n  acqua in t ance ,  Dennis S a l l e e .  They 

con t i nued  d r i n k i n g  i n  v a r i o u s  b a r s  i n  downtown Missoula .  

Sometime b e f o r e  9:00 p.m. on t h e  same day,  Stephen M. 

Langer parked h i s  r e d  1974 Honda 1 2 5  cc motorcyc le  i n  t h e  

a l l e y  behind h i s  apa r tmen t  l o c a t e d  a t  147 West Main, M i s -  

s o u l a ,  Montana. A t  approx imate ly  10:30 p.m., Douglas Ke i t h  

Downey, who had been d r i n k i n g  a t  t h e  Top Hat  B a r ,  walked o u t  

o f  t h e  back door  o f  t h a t  e s t a b l i s h m e n t  and n o t i c e d  two men 

p l a c e  a motorcyc le  i n  t h e  back o f  a  p ickup i n  t h e  a l l e y  

behind M r .  Lange r ' s  apar tment .  H e  w a s  unab le  t o  i d e n t i f y  

t h e  two men beyond t h e  f a c t  t h a t  one  was t a l l e r ,  one  had a 

d a r k e r  complexion, and bo th  had da rk  h a i r .  

A f t e r  t h e  two men drove  away, M r .  Downey drove  t o  t h e  

p o l i c e  s t a t i o n  and r e p o r t e d  what he  had seen .  O f f i c e r  Doug 

H a r t s e l l  took t h e  i n f o r m a t i o n ,  f i l l e d  o u t  a  desk  r e p o r t ,  and 

d i s p a t c h e d  t h e  i n f o r m a t i o n  o v e r  t h e  a i r  t o  p a t r o l  v e h i c l e s .  

Approximately f i v e  minu tes  a f t e r  t h e  d i s p a t c h ,  O f f i c e r  Lex 

Herndon obse rved  a v e h i c l e  which matched t h e  d e s c r i p t i o n  of  

t h e  t r u c k  and made a s t o p .  

The p ickup  was d r i v e n  by Dennis S a l l e e  and de f endan t  

was a pa s senge r .  I n  t h e  back o f  t h e  t r u c k  was a r e d  ~ o n d a  



125 cc motorcyc le  which was l a t e r  i d e n t i f i e d  a s  be long ing  t o  

Langer.  S a l l e e  and t h e  de f endan t  w e r e  p l a ced  under a r r e s t .  

A t  t h e  t r i a l ,  n e i t h e r  S a l l e e  no r  de f endan t  cou ld  r e c a l l  

t h e  e v e n t s  o f  t h a t  n i g h t ,  p r i o r  t o  t h e  a r r e s t .  There w a s  

e x p e r t  t e s t imony  i n d i c a t i n g  de f endan t  s u f f e r s  from a n  ad- 

vanced s t a g e  of a l coho l i sm  and i s  s u b j e c t  t o  a l c o h o l i c  

b l a c k o u t .  

The p r o s e c u t i o n  i n t roduced  t es t imony  t h a t  when Langer 

parked t h e  motorcyc le ,  he  locked t h e  s t e e r i n g  column, caus-  

i n g  t h e  f r o n t  wheel t o  be locked i n  a  p o s i t i o n  such t h a t  t h e  

motorcyc le  cou ld  o n l y  be r o l l e d  i n  c i r c l e s .  One person  

w i t h o u t  a  key cou ld  move it o n l y  by d r agg ing  it and two 

peop l e  cou ld  b a r e l y  c a r r y  it because  of  i t s  weight .  Langer 

t e s t i f i e d  he  cou ld  n o t  have l i f t e d  i t  a l o n e  and cou ld  have 

moved it o n l y  w i t h  d i f f i c u l t y .  The s t e e r i n g  column was 

s t i l l  locked when t h e  b i k e  was t aken  t o  t h e  p o l i c e  s t a t i o n .  

The v a l u e  o f  t h e  b i k e  was ove r  $150. 

On May 4 ,  1978, a n  i n fo rma t ion  was f i l e d  i n  D i s t r i c t  

Cou r t  cha rg ing  de f endan t  w i t h  t h e  o f f e n s e  o f  f e l o n y  t h e f t .  

Defendant  e n t e r e d  a  p l e a  o f  n o t  g u i l t y  t o  t h e  charge .  

Upon d e f e n d a n t ' s  mot ion,  a p s y c h i a t r i c  examinat ion o f  

t h e  d e f e n d a n t  was conducted  by t h e  r e g i o n a l  menta l  h e a l t h  

c e n t e r .  The c a s e  was s e t  f o r  t r i a l .  Defendant  moved f o r  

s u b s t i t u t i o n  o f  judge and f i l e d  a  n o t i c e  o f  i n t e n t  t o  u s e  

i n s a n i t y  a s  a  de f ense .  Noel Hoe l l ,  M . D . ,  performed t h e  

e v a l u a t i o n  upon o r d e r  o f  Judge Dussau l t ,  who had assumed 

j u r i s d i c t i o n .  D r .  H o e l l ' s  e v a l u a t i o n  s t a t e d  t h e  de f endan t  

was n o t  s e r i o u s l y  m e n t a l l y  ill, b u t  was a c h r o n i c  a l c o h o l i c .  

A f t e r  t h e  r e t i r e m e n t  o f  Judge D u s s a u l t ,  Judge Gordon R. 

Benne t t  assumed j u r i s d i c t i o n .  A f t e r  a j u r y  t r i a l  on ~ c t o b e r  

2 ,  1978, a  v e r d i c t  o f  g u i l t y  t o  t h e  cha rge  of  t h e f t ,  a  



f e l o n y ,  w a s  r e t u r n e d  on October  3, 1978. 

The fo l l owing  i s s u e s  f o r  r ev iew have been p r e s e n t e d  t o  

t h i s  Cour t :  

1)  id t h e  D i s t r i c t  Cou r t  err i n  a l l owing  t h e  arrest- 

i n g  o f f i c e r  t o  t e s t i f y  r e g a r d i n g  t h e  d i s p a t c h  he  r e c e i v e d  

s h o r t l y  b e f o r e  t h e  a r r e s t ?  

2)  Did t h e  D i s t r i c t  Cou r t  err i n  a l l owing  an  eye-  

w i t n e s s  t o  t h e  t h e f t  t o  t e s t i f y  f o r  t h e  S t a t e  i n  r e b u t t a l  

i n s t e a d  o f  i n  i t s  ca se - i n - ch i e f ?  

3 )  A s  t o  s u f f i c i e n c y  o f  t h e  ev idence :  

A )  Did t h e  D i s t r i c t  Cour t  abuse  i t s  d i s c r e t i o n  i n  

denying d e f e n d a n t ' s  motion t o  d i s m i s s  a t  t h e  c l o s e  o f  t h e  

S t a t e ' s  c a s e ;  and 

B )  Is t h e  c o n v i c t i o n  suppor ted  by s u f f i c i e n t  

ev idence?  

Defendant  con tends  t h a t  P o l i c e  O f f i c e r  Herndon's  tes- 

timony r e g a r d i n g  t h e  r a d i o  d i s p a t c h  he r e c e i v e d  from O f f i c e r  

Hartsell  was hea r s ay  and t h a t  t h e  D i s t r i c t  Cou r t  e r r e d  i n  

p e r m i t t i n g  it t o  be i n t roduced .  

T h i s  C o u r t  had a s i m i l a r  s i t u a t i o n  i n  S t a t e  v .  Paulson 

(1975 ) ,  167 Mont. 310, 538 P.2d 339. I n  Pau l son ,  t h e  defen-  

d a n t  ma in t a ined  t h e  p o l i c e  o f f i c e r ' s  t e s t imony  r e g a r d i n g  h i s  

t e l ephone  c o n v e r s a t i o n s  w i t h  t h e  Tucson a u t h o r i t i e s  was 

hea r s ay .  W e  d i s a g r e e d  and s t a t e d :  "Th i s  conc lu s ion  i s  n o t  

suppo r t ed  by law. The t es t imony  w a s  i n t roduced  o n l y  f o r  t h e  

purpose  o f  demons t ra t ing  t h e  e x i s t e n c e  o f  p robab l e  c ause  t o  

make t h e  a r r e s t  w i t h o u t  a  w a r r a n t  and subsequen t  s e a r c h . "  

S t a t e  v .  Pau l son ,  s u p r a ,  538 P.2d 343. W e  con t i nued  and 

quo ted  from K e r  v .  C a l i f o r n i a  ( 1963 ) ,  374 U.S. 23, 83 S.Ct.  

1623,  1 0  L.Ed.2d 726, where in  t h e  Uni ted  S t a t e s  Supreme 

C o u r t  s t a t e d  "I  * * * Tha t  t h i s  i n f o r m a t i o n  w a s  hea r s ay  d o e s  



n o t  d e s t r o y  i t s  r o l e  i n  e s t a b l i s h i n g  p robab l e  cause .  . . I 11 

538 P.2d 343. 

When O f f i c e r  Herndon's  t e s t imony  i s  viewed i n  t h e  

c o n t e x t  i n  which i t  was i n t roduced  a t  t h e  t r i a l ,  i t  becomes 

a p p a r e n t  t h a t  i t  w & s  be ing  used t o  e s t a b l i s h  t h a t  t h e r e  was 

p r o b a b l e  c a u s e  t o  s t o p  t h e  v e h i c l e  i n  which t h e  de f endan t  

was r i d i n g  and,  subsequen t l y  t o  a r r e s t  him. The t es t imony  

o f  O f f i c e r  Herndon was p r o p e r l y  admi t t ed  by t h e  D i s t r i c t  

Cour t .  

Defendant  complains i t  was e r r o r  f o r  t h e  D i s t r i c t  Cou r t  

t o  p e r m i t  t h e  S t a t e  t o  reopen i t s  case - in -ch ie f  and t o  

p e r m i t  t h e  t e s t imony  o f  Doug Downey, t h e  eyewi tne s s  t o  t h e  

t h e f t ,  t o  be i n t r o d u c e d  a t  t h e  c l o s e  of  d e f e n d a n t ' s  c a s e .  

S e c t i o n  46-16-401, MCA p rov ide s  t h a t  t h e  p r o s e c u t i o n  

shou ld  p u t  on  i t s  case - in -ch ie f  p r i o r  t o  t h a t  o f  t h e  de- 

f e n s e .  S e c t i o n  46-16-402, MCA g r a n t s  t o  t h e  t r i a l  c o u r t  t h e  

d i s c r e t i o n  t o  d e p a r t  from t h a t  o r d e r  o f  t r i a l  " f o r  good 

r ea sons . "  Defendant  con t ends  no good r e a s o n s  e x i s t e d .  

T h i s  c o n t e n t i o n  i s  n o t  suppor ted  by t h e  f a c t s .  A 

r ev iew of  t h e  r e c o r d  i n d i c a t e s  t h a t  t h e  S t a t e  had subs tan-  

t i a l  d i f f i c u l t y  i n  l o c a t i n g  M r .  Downey. While p a r t  o f  t h i s  

problem w a s  caused by t h e  S t a t e ' s  f a i l u r e  t o  subpoena t h e  

w i t n e s s  p r i o r  t o  t h e  t r i a l ,  i t  i s  a p p a r e n t  t h a t  t h e  S t a t e  

k e p t  t h e  t r i a l  c o u r t  and t h e  de f endan t  informed of  i t s  

d i f f i c u l t y  i n  l o c a t i n g  t h e  w i t n e s s  and o f  i t s  i n t e n t i o n  t o  

c a l l  t h e  w i t n e s s  a s  soon as he  was l o c a t e d .  The w i t n e s s  was 

a l s o  l i s t e d  on t h e  i n f o r m a t i o n ,  t h e r e f o r e  de f endan t  c anno t  

c l a i m  s u r p r i s e .  F u r t h e r ,  t h e  t r i a l  judge i n  p e r m i t t i n g  t h e  

S t a t e  t o  reopen i t s  case - in -ch ie f  a l s o  gave t h e  de fendan t  

f u l l  o p p o r t u n i t y  t o  r e b u t  M r .  Downey's t e s t imony .  



I t  h a s  long  been t h e  r u l e  i n  Montana t h a t  t h e  o r d e r  i n  

which proof  i s  admi t t ed  a t  t h e  t r i a l  i s  w i t h i n  t h e  sound 

d i s c r e t i o n  o f  t h e  t r i a l  c o u r t ,  S t a t e  v .  A l l i s o n  (1948) ,  122 

Mont. 120,  143,  199 P.2d 279, 292, and t h a t  t h e  u s u a l  o r d e r  

o f  t r i a l  may be d e p a r t e d  from i n  t h e  p rope r  case, S t a t e  v .  

McKenzie ( 1976 ) ,  171  Mont. 278, 309-310, 557 P.2d 1023, 

1041, v a c a t e d  on o t h e r  grounds  433 U.S. 905 (1977) .  H e r e  

t h e r e  w e r e  "good r e a s o n s "  f o r  t h e  d e p a r t u r e  from t h e  o r d e r  

o f  t r i a l  and t h e  D i s t r i c t  Cou r t  a c t e d  p r o p e r l y  i n  p e r m i t t i n g  

t h e  d e p a r t u r e .  

The t h i r d  i s s u e  conce rns  t h e  s u f f i c i e n c y  o f  t h e  e v i -  

dence  i n t r o d u c e d  and i s  twofold .  I t  d e a l s  w i t h  whether  t h e  

S t a t e  e s t a b l i s h e d  a  prima f a c i e  c a s e  and whether  t h e r e  was 

s u f f i c i e n t  ev idence  i n t r o d u c e d  d u r i n g  t h e  t r i a l  t o  s u p p o r t  

t h e  g u i l t y  v e r d i c t .  

The de f endan t  m a i n t a i n s  t h e  D i s t r i c t  Cou r t  e r r e d  i n  

f a i l i n g  t o  g r a n t  h i s  motion t o  d i s m i s s  f o r  f a i l u r e  t o  e s t a b -  

l i s h  a  prima f a c i e  c a s e .  Defendant  f u r t h e r  m a i n t a i n s  t h a t  

t h e r e  was i n s u f f i c i e n t  ev idence  t o  s u p p o r t  a  v e r d i c t  of  

g u i l t y  t o  t h e  cha rge  o f  f e l o n y  t h e f t .  The c r u x  of  defen-  

d a n t ' s  argument a p p e a r s  t o  be  t h a t  t h e  S t a t e  f a i l e d  t o  show 

t h e  de f endan t  was i n  p o s s e s s i o n  of t h e  s t o l e n  goods a t  t h e  

t i m e  o f  t h e  a r r e s t .  The de f endan t  con tends  t h e  ev idence  

shows o n l y  t h a t  t h e  motorcyc le  was t aken  by two peop le  i n  a  

r e d  p ickup  and t h a t  a p p e l l a n t  was i n  a  r e d  t r u c k  d r i v e n  by 

Dennis  S a l l e e  when t h e  p o l i c e  s topped them. 

The de f endan t  re l ies  on two Montana cases i n  s u p p o r t  o f  

t h i s  argument: S t a t e  v .  Campbell ( 1978 ) ,  Mont. , 582 

P.2d 783, 35 St.Rep. 733; and S t a t e  e x  r e l .  Wilson v.  D i s t r i c t  

C o u r t  (1972) 159 Mont. 43-4, 498 P.2d 1217. 



An examination of these cases indicates they are dis- 

tinquishable. In Wilson and Campbell there was an absence 

of any conclusive evidence linking the defendant with the 

stolen merchandise. Here, White was an occupant in the 

truck, transporting the stolen motorcycle, when the truck 

was stopped a very short time after the theft occurred - a 

theft which was accomplished by two men in a vehicle match- 

ing the description of the van in which defendant was a 

passenger. There was also testimony that the defendant and 

Sallee had been together all evening. 

In People v. Barber (1974), 120 1111977, 

313N.E.2d 491, an argument similar to defendant's was 

presented by a driver, who argued that he was simply moving 

the stolen property in his car for his passenger. He con- 

tended that the fact he had a passenger in the car at the 

time of his arrest raised a reasonable doubt as to whether 

he or his passenger was in possession of the stolen property. 

The Illinois Court rejected this argument and stated: 

"If possession by a single defendant is 
in issue, the possession must be shown to 
be in him and not in someone else . . . 
But if the circumstances show that defen- 
dant possessed the recently stolen property 
either singly or jointly with others, the 
inference of guilt is warranted and 'ex- 
clusiveness' of possession is not rebutted 
by merely showing another's presence." 
313 N.E.2d at 494. 

See also People v. Umphers (1971), 133 Ill.App.2d 853, 272 

N.E.2d 278, 280; Bury v. State (1968), 2 Md.App. 674, 236 

A. 2d 751, 753; Martinez v. People (1967), 162 Colo. 195, 

425 P.2d 299, 301; Commonwealth v. Gusciora (1951), 169 

Pa.Super. 27, 82 A.2d 540, 542; 51 A.L.R.3d 727, S 39(b) at 

799-801 (1973). 

The Court in Barber pointed out that: "Possession is a 



q u e s t i o n  of  f a c t  t o  be dec ided  by t h e  j u r y  whose p rov ince  it 

i s  t o  d e c i d e  t h e  c r e d i b i l i t y  o f  w i t n e s s e s ,  t h e  weight  t o  be 

g iven  t h e i r  t e s t imony  and t h e  i n f e r e n c e s  t o  be drawn." 313 

N.E.2d a t  495. T h i s  r e c o r d  c o n t a i n s  s u f f i c i e n t  c r e d i b l e  

ev idence  t o  s u p p o r t  t h e  j u r y  v e r d i c t  on t h i s  i s s u e .  

I n  Montana t h e  d e c i s i o n  whether  t o  g r a n t  o r  deny a  

motion t o  d i s m i s s  a t  t h e  c l o s e  of  t h e  S t a t e ' s  c a s e  l i e s  

w i t h i n  t h e  sound d i s c r e t i o n  o f  t h e  t r i a l  c o u r t .  S e c t i o n  46- 

16-403, MCA. F u r t h e r ,  a  d i r e c t e d  v e r d i c t  shou ld  o n l y  be 

g i v e n  where t h e r e  i s  no ev idence  on which t h e  j u r y  cou ld  

b a s e  a  c o n v i c t i o n .  Pau l son ,  sup ra ;  S t a t e  v .  Thompson (1978 ) ,  

Mont. , 576 P.2d 1105, 1108, 35 St.Rep. 343. There - - 

was s u f f i c i e n t  ev idence  i n  t h e  r e c o r d  t o  send t h i s  c a s e  t o  

t h e  j u r y  and t h e  D i s t r i c t  Cou r t  a c t e d  p r o p e r l y  i n  denying 

d e f e n d a n t ' s  motion t o  d i s m i s s .  

There  was a l s o  s u b s t a n t i a l  ev idence  i n  t h e  r e c o r d  t o  

s u p p o r t  t h e  f i n d i n g  by t h e  j u r y  t h a t  de f endan t  committed t h e  

o f f e n s e  o f  t h e f t .  The v e r d i c t  must t h e r e f o r e  s t a n d .  S t a t e  

v .  F i t z p a t r i c k  (1973 ) ,  163 Mont. 220, 516 P.2d 605. 

The judgment o f  t h e  D i s t r i c t  Cour t  i s  a f f i rmed .  

W e  concur :  

z44w*& 
Chief  J u s t i c e  
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J u s t i c e  
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