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M r .  J u s t i c e  John Conway Ha r r i son  d e l i v e r e d  t h e  Opinion of  
t h e  Cour t .  

T h i s  i s  a n  a p p e a l  by t h e  S t a t e  o f  Montana from an  o r d e r  

of  t h e  Powell  County D i s t r i c t  Cou r t ,  t h e  Honorable John B. 

McClernan p r e s i d i n g ,  d i s m i s s i n g  cha rges  o f  a  f e l o n y  e scape  

which had been f i l e d  a g a i n s t  t h e  de f endan t s .  

Defendants  were inmates  i n  t h e  Montana S t a t e  P r i s o n  and 

b o t h  w e r e  p a r t i c i p a n t s  i n  a  p r i s o n e r  f u r l o u g h  program. 

Defendant  Whi t e sh i e ld  walked away from h i s  f u r l o u g h  i n  

B u t t e ,  Montana, was a r r e s t e d  i n  L inco ln ,  Nebraska and was 

r e t u r n e d  t o  t h e  S t a t e  o f  Montana. The d e f e n d a n t  Sorenson 

walked away from h i s  f u r l o u g h  i n  Missoula ,  Montana, was 

a r r e s t e d  i n  San Diego, C a l i f o r n i a  and r e t u r n e d  t o  t h e  S t a t e  

o f  Montana. Both had t h e i r  f u r l o u g h s  revoked and were 

charged w i t h  a f e l o n y  e scape  under  s e c t i o n  45-7-306, MCA. 

The D i s t r i c t  Cou r t  d i smi s sed  t h e  cha rge s  on t h e  b a s i s  t h a t  

walking away from a  f u r l o u g h  i s  n o t  a  f e l o n y  e scape  under 

t h e  s t a t u t e .  

The s o l e  i s s u e  i s  whether  l e a v i n g  a  f u r l o u g h  i s  a 

f e l o n y  escape .  

S e c t i o n  45-7-306, MCA r e a d s  i n  whole a s  f o l l ows :  

"ESCAPE. (1) " O f f i c i a l  d e t e n t i o n "  means 
imprisonment which r e s u l t e d  from a  convic-  
t i o n  f o r  a n  o f f e n s e ,  conf inement  f o r  a n  
o f f e n s e ,  conf inement  o f  a  pe r son  charged 
w i t h  a n  o f f e n s e ,  d e t e n t i o n  by a  peace  o f -  
f i c e r  p u r s u a n t  t o  a r r e s t ,  d e t e n t i o n  f o r  
e x t r a d i t i o n  o r  d e p o r t a t i o n ,  o r  any l a w f u l  
d e t e n t i o n  f o r  t h e  purpose  of  t h e  p r o t e c t i o n  
o f  t h e  w e l f a r e  o f  t h e  pe rson  d e t a i n e d  o r  
f o r  t h e  p r o t e c t i o n  o f  s o c i e t y .  ' O f f i c i a l  
d e t e n t i o n '  does  n o t  i n c l u d e  s u p e r v i s i o n  
o f  p r o b a t i o n  o r  p a r o l e ,  c o n s t r a i n t  i n c i -  
d e n t a l  t o  r e l e a s e  on b a i l ,  o r  an  un lawfu l  
a r r e s t  u n l e s s  t h e  pe rson  a r r e s t e d  employed 
p h y s i c a l  f o r c e ,  ,a t h r e a t  o f  p h y s i c a l  f o r c e ,  
o r  a  weapon t o  e s cape .  



" ( 2 )  A person s u b j e c t  t o  o f f i c i a l  d e t e n t i o n  
commits t h e  o f f e n s e  of escape i f  he knowingly 
o r  purpose ly  removes himself  from o f f i c i a l  
d e t e n t i o n  o r  f a i l s  t o  r e t u r n  t o  o f f i c i a l  de- 
t e n t i o n  fo l lowing  temporary l e a v e  g ran ted  f o r  
a s p e c i f i c  purpose of  l i m i t e d  t i m e .  

" ( 3 )  A person convic ted  of t h e  o f f e s e  of  
escape  s h a l l  be: 

" ( a )  imprisoned i i i  t h e  s t a t e  p r i s o n  f o r  a 
term n o t  t o  exceed twenty ( 2 0 )  y e a r s  i f  he 
e scapes  from a s t a t e  p r i s o n ,  county j a i l ,  
o r  c i t y  j a i l  by t h e  use  o r  t h r e a t  of f o r c e ,  
p h y s i c a l  v io l ence ,  weapon, o r  s imula ted  wea- 
pon; 

" ( b )  imprisoned i n  t h e  s t a t e  p r i s o n  f o r  
a term n o t  t o  exceed t e n  ( 1 0 )  y e a r s  i f  he: 

" ( i )  escapes  from a s t a t e  p r i s o n ,  county 
j a i l ,  o r  c i t y  j a i l ;  o r  

" ( i i )  escapes  from ano the r  o f f i c i a l  de ten-  
t i o n  by t h e  use  o r  t h r e a t  of f o r c e ,  p h y s i c a l  
v i o l e n c e ,  weapon, o r  s imulated weapon; o r  

" ( c )  f i n e d  n o t  t o  exceed f i v e  hundred do l -  
l a r s  ($500) o r  imprisoned i n  t h e  county 
j a i l  f o r  a term n o t  t o  exceed 6 months, 
o r  bo th ,  i f  he commits escape under cir-  
cumstances o t h e r  t han  ( a )  and ( b )  of 
t h i s  subsec t ion ."  

The f i r s t  two paragraphs  of t h i s  s t a t u t e  d e f i n e  t h e  

crime of  escape.  The t h i r d  paragraph,  which i s  c o n t r o l l i n g ,  

d e f i n e s  t h e  punishment f o r  t h e  crime of escape  and d e l i n -  

e a t e s  f e lony  escape from misdemeanor escape.  

The respondents  h e r e i n  do n o t  a rgue  t h a t  s e c t i o n  45-7- 

306, MCA does  n o t  app ly  t o  them. Both of them admit walking 

away from a fur lough  s i t u a t i o n ,  however they  argue t h a t  t h e  

s t a t u t e  can on ly  be a p p l i e d  t o  them on t h e  b a s i s  of a m i s -  

demeanor charge.  The respondents  do n o t  c o n t e s t  t h e  S t a t e ' s  

argument t h a t  they were s u b j e c t  t o  t h e  o f f i c i a l  d e t e n t i o n  

under paragraph 1 o r  t h a t  they  committed t h e  o f f e n s e  of 

escape  under paragraph 2 of  t h e  s t a t u t e .  

Respondents'  argument i s  t h a t  they  d i d  n o t  commit an 

o f f e n s e  by t h e  use  of  f o r c e  and t h e r e f o r e  they  a r e  n o t  



pun i shab l e  under  pa ragraph  3 ( a )  o r  3 ( b ) ( i i )  of  t h e  s t a t u t e  

and t h e y  d i d  n o t  e s cape  from t h e  s t a t e  p r i s o n ,  a  county  

j a i l ,  a c i t y  j a i l ,  and a r e  t h e r e f o r e  n o t  pun i shab l e  under 

3  ( b )  (i) of  t h e  s t a t u t e .  

The S t a t e  does  n o t  c o n t e s t  r e sponden t s '  argument t h a t  

t h e  e s cape  w a s  n o t  by means of  f o r c e .  The a p p e l l a n t  S t a t e  

does  c o n t e s t  t h a t  t h e  e s cape  was n o t  from t h e  s t a t e  p r i s o n .  

The S t a t e  a r g u e s  r e sponden t s  a c t u a l l y  escaped  from t h e  s t a t e  

p r i s o n ,  r e l y i n g  on s e c t i o n  46-23-402, MCA. I n  ana lyz ing  

t h i s  argument,  w e  f i r s t  f i n d  t h a t  it f l i e s  i n  t h e  f a c e  o f  

common sense .  The f a c t  i s ,  Sorenson escaped w h i l e  he w a s  on 

fu r l ough  i n  t h e  C i t y  o f  Missoula  w i t h  freedom t o  walk t h e  

s treets  o f  t h a t  c i t y .  Likewise ,  Whi t e sh i e ld  escaped  w h i l e  

on f u r l o u g h  i n  t h e  C i t y  o f  B u t t e  w i t h  freedom t o  move a b o u t  

t h a t  c i t y .  To s ay  t h a t  t h e y  w e r e  i n  a  s t a te  p r i s o n  j u s t  i s  

n o t  t r u e ,  and i n  o u r  o p i n i o n  it would amount t o  f i c t i o n  

i nadequa t e  t o  form t h e  b a s i s  f o r  a f e l o n y  c o n v i c t i o n .  

Second, s e c t i o n  46-23-402, MCA r e l i e d  on by t h e  appe l -  

l a n t  S t a t e  does  no th ing  t o  answer t h e  q u e s t i o n  o f  t h i s  c a s e .  

Tha t  s e c t i o n  does  s a y  t h a t  a  f u r l o u g h  " s h a l l  s e r v e  t o  ex t end  

t h e  l i m i t s  o f  conf inement  f o r  t r e a t m e n t  a s  w e l l  a s  f o r  

j u r i s d i c t i o n a l  purposes . "  But ,  t h a t  language does  n o t  

answer whether  l e a v i n g  f u r l o u g h  i s  a f e l o n y  o r  a misdemeanor 

escape .  Only t h e  language o f  t h e  e scape  s t a t u t e  i t s e l f  c an  

answer t h i s  q u e s t i o n .  S e c t i o n  46-23-402, MCA o n l y  p r o v i d e s  

t h e  b a s i s  f o r  making l e a v i n g  f u r l o u g h  a  cr ime.  I f  a  f u r -  

loughee  was n o t  under t h e  j u r i s d i c t i o n  o f  a p r i s o n ,  l e a v i n g  

f u r l o u g h  would n o t  be  a n  e scape  a t  a l l .  

T h i r d ,  w e  a g r e e  w i t h  r e sponden t s '  c o n t e n t i o n  t h a t  t h e  

S t a t e ' s  argument i g n o r e s  t h e  purposes  exp re s sed  i n  pa ragraph  



3 o f  t h e  e scape  s t a t u t e .  Tha t  pa ragraph  c l a s s i f i e s  t h e  

e scape  acco rd ing  t o  t h e  r i s k  t h a t  i s  c r e a t e d .  Escaping from 

t h e  s t a t e  p r i s o n  c r e a t e s  a  s e r i o u s  r i s k  d e s e r v i n g  of  a 

f e l o n y  punishment because  t h e  p r i s o n  i s  ma in t a ined  by gua rds  

who have a  d u t y  t o  p r e v e n t  e s c a p e s  and t h e  c i r cums t ances  a r e  

such t h a t  a t t e m p t s  t o  e s cape  c r e a t e  t h e  r i s k  o f  v i o l e n c e .  

The r i s k  o f  v i o l e n c e  i s  i n c r e a s e d  where t h e  e scapee  u s e s  

f o r c e .  Thus under pa ragraph  3 ( a ) ,  a f o r c e f u l  e s cape  from 

t h e  p r i s o n  may be punished by up t o  twenty (20)  y e a r s  i n  

p r i s o n ;  and under 3 ( b )  a n  e scape  from a  p r i s o n  i s  pun i shab l e  

w i t h  up t o  t e n  (10)  y e a r s .  Leaving t h e  l o c a t i o n  o f  o n e ' s  

f u r l ough  does  n o t  create a r i s k .  And t h e  f a c t  t h a t  t h e i r  

e s cape  does  n o t  c r e a t e  a  r i s k  i s  t h e  b a s i s  f o r  t r e a t i n g  

t h e s e  c i r cums t ances  a s  a  misdemeanor under pa ragraph  2 .  

W e  n o t e  t h a t  t h e  o f f i c i a l  commission comment on s e c t i o n  

45-7-306, MCA i n  t h e  f i r s t  pa ragraph  r e a d s  as fo l l ows :  

"The s e c t i o n  c l a s s i f i e s  e s capes  acco rd ing  t o  
t h e  r i s k  t hey  c r e a t e .  Punishment i s  more se- 
v e r e  f o r  t h e  o f f e n s e  when committed by u s e  o f  
o r  t h r e a t  o f  f o r c e ,  p h y s i c a l  v i o l e n c e ,  weapon 
o r  s i m u l a t e d  weapon. The g r ad ing  of  t h e  o f f e n s e  
by r e l y i n g  on t h e  p r i s o n e r ' s  u s e  o f  f o r c e  i s  
a c t u a l l y  a  r e t u r n  t o  t h e  common law, s i n c e  e a r l y  
common law c l e a r l y  d i s t i n q u i s h e d  between e scapes  
w i t h  and w i t h o u t  t h e  u s e  o f  f o r c e .  The g r a d i n g  
scheme i m p l i c i t  i n  t h e  o l d  code by which punish-  
ment i s  prov ided  i n  r e f e r e n c e  t o  t h e  t y p e  of  
conf inement ,  i s  n o t  e n t i r e l y  abandoned i n  s e c t i o n  
94-7-306. (Now S 45-7-306, MCA.) For example, 
u s e  o f  f o r c e  i n  e s cap ing  from a  n o n i n s t i t u t i o n a l  
d e t e n t i o n  c a l l s  f o r  a  lesser punishment t h a n  
e scape  from t h e  p r i s o n ,  county  o r  c i t y  j a i l .  
F u r t h e r ,  a n  e scape  w i t h o u t  u se  o f  f o r c e  from a  
n o n c u s t o d i a l  d e t e n t i o n  a s  p rov ided  i n  s u b s e c t i o n  
3 ( c )  removes t h e  o f f e n s e  from t h e  f e l o n y  c a t e -  
gory  a l t o g e t h e r . "  

Th i s  commission comment makes c l e a r  t h a t  under  t h e  c i r cums t ances  

i n  t h i s  c a s e  t h e  r e sponden t s  w e r e  pun i shab l e  o n l y  under t h e  

misdemeanor s e c t i o n  o f  t h e  e scape  s t a t u t e .  The re fo r e ,  w e  

a f f i r m  t h e  D i s t r i c t  C o u r t ' s  d i s m i s s a l  o f  t h e  f e l o n y  charge .  



W e  concur :  

Chief J u s t i c e  


