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M r .  J u s t i c e  John Conway Ha r r i son  d e l i v e r e d  t h e  Opinion o f  
t h e  Cour t .  

A p p e l l a n t  Penn b rought  a  cause  i n  t h e  D i s t r i c t  Cour t ,  

S i x t e e n t h  J u d i c i a l  D i s t r i c t ,  Rosebud County, t o  r e cove r  

damages f o r  i n j u r i e s  s u f f e r e d  i n  an  au tomob i l e - t r a i n  a c c i d e n t .  

Penn a p p e a l s  from a  j u r y  v e r d i c t  i n  f a v o r  o f  r e sponden t s ,  

B u r l i n g t o n  Nor the rn ,  I n c .  and t h e  S t a t e  of  Montana. 

W e  n o t e  t h a t  t h i s  c ause  a r o s e  b e f o r e  t h e  Montana com- 

p a r a t i v e  neg l i gence  s t a t u t e ,  s e c t i o n  27-1-702, MCA, took 

e f f e c t .  Consequent ly ,  any c o n t r i b u t o r y  neg l i gence  by Penn 

t h a t  p rox imate ly  caused  h i s  i n j u r i e s  would b a r  h i s  r e cove ry  

o f  damages from t h e  S t a t e  and Bur l i ng ton  Nor thern .  Dunham 

v .  S o u t h s i d e  N a t i o n a l  Bank (1976 ) ,  169 Mont. 466, 548 P.2d 

1383; DeVerniero v. Eby (19 72 ) ,  159 Mont. 146,  496 P.2d 290. 

I n  June  1975, Penn was working a s  a  p i p e f i t t e r  i n  Col- 

s t r i p ,  Montana. On June  11, 1975, Penn dec ided  t o  d r i v e  t o  

M i l e s  C i t y ,  Montana a f t e r  work t o  purchase  new tires f o r  h i s  

1975 Ford van. J e r r y  Dewey and Mar t in  K u s s l e r ,  f r i e n d s  o f  

a p p e l l a n t ,  went a l o n g  f o r  t h e  r i d e .  The t r i p  t o  Miles C i t y  

was u n e v e n t f u l .  A f t e r  t h e  new t ires w e r e  p u t  on  ~ e n n ' s  van,  

t h e  t h r e e  men purchased a  s i x  pack o f  b e e r  f o r  t h e  road  and 

s e t  o u t  on t h e  r e t u r n  t r i p  t o  C o l s t r i p .  A t  approx imate ly  

8:30 p.m., t h e  t h r e e  men s topped  f o r  d i n n e r  a t  t h e  Gausthauf 

Bar i n  F o r s y t h ,  Montana. A f t e r  d i n n e r  of  b e e r  and p i z z a ,  

Dewey and Kuss l e r  began p l a y i n g  poo l  and Penn went t o  a  

f r i e n d ' s  home t o  s l e e p .  Approximately one  hour l a t e r ,  Penn 

was awakened by f r i e n d s  who sugges ted  t h a t  he r e t u r n  t o  t h e  

Gausthauf t o  j o i n  Dewey and Kuss l e r .  Penn r e t u r n e d  t o  t h e  

Gaus thauf .  



A t  a n  undetermined t i m e ,  Penn l e f t  t h e  Gausthauf t o  

s l e e p  i n  h i s  van. Dewey and Kuss le r  remained i n  t h e  Gaust- 

hauf d r i n k i n g  b e e r  and p l a y i n g  poo l .  L a t e r ,  Kuss le r  j o ined  

Penn i n  t h e  van. A t  approx imate ly  1:30 a.m., Dewey r e t u r n e d  

t o  t h e  van. Dewey began d r i v i n g  back t o  C o l s t r i p  w i t h  Penn 

and Kuss l e r  a s l e e p  i n  t h e  back of  t h e  van.  

Dewey t e s t i f i e d  t h a t  a s  a  m a t t e r  o f  h a b i t  he would a s k  

t h e  owner i f  he  cou ld  d r i v e  t h e  owner ' s  c a r  and t h a t  he 

t hough t  t h a t  he  had asked  Penn on t h e  n i g h t  i n  q u e s t i o n .  

Penn h a s  no r e c o l l e c t i o n  o f  any e v e n t s  from t h e  t i m e  he 

a r r i v e d  a t  t h e  Gausthauf u n t i l  he awoke i n  t h e  h o s p i t a l  

s e v e r a l  days  a f t e r  t h e  a c c i d e n t .  

The a c c i d e n t  o c c u r r e d  s o u t h  o f  F o r s y t h  on Highway 315 

a t  t h e  Koselka c r o s s i n g ,  where t h e  r a i l r o a d  t r a c k  p a r a l l e l s  

t h e  road  b e f o r e  c r o s s i n g  i t  a t  a  s h a r p  ang l e .  The c r o s s i n g  

i t s e l f  i s  l o c a t e d  a t  a  c r e e k  bottom and i s  v i s i b l e  from t h e  

crest  o f  a  h i l l  879 f e e t  n o r t h  of  t h e  c r o s s i n g .  There i s  a  

d r o p  o f  a b o u t  2 5  f e e t  i n  a l t i t u d e  from t h e  crest  o f  t h e  h i l l  

t o  t h e  c r o s s i n g .  

A r e f l e c t o r i z e d  warning s i g n  i s  l o c a t e d  796 f e e t  from 

t h e  c r o s s i n g ,  and t h e r e  are r e f l e c t o r i z e d  c ro s sbucks  a t  t h e  

c r o s s i n g  i t s e l f .  Both warning d e v i c e s  a r e  v i s i b l e  from t h e  

crest  o f  t h e  h i l l .  A d d i t i o n a l l y ,  seven r e f l e c t o r i z e d  p a n e l s  

and t h e  r e f l e c t o r i z e d  l ogo  o f  t h e  r a i l r o a d  company a r e  

l o c a t e d  on t h e  s i d e  o f  e ach  c o a l  c a r .  

A t  t h e  t i m e  o f  t h e  a c c i d e n t ,  t h e  t r a i n  w a s  t r a v e l i n g  

approx imate ly  27 m i l e s  p e r  hour ,  and t h e  van was go ing  50 

m i l e s  p e r  hour .  A v e h i c l e  t r a v e l i n g  50 m i l e s  p e r  hour from 

t h e  crest  o f  t h e  h i l l  would r e a c h  t h e  c r o s s i n g  i n  a b o u t  12 

seconds .  F i f t y  seconds  p r i o r  t o  t h e  a c c i d e n t ,  t h e  f r o n t  of  

t h e  locomot ive  was 1 ,850  f e e t  from t h e  van. The locomot ive  



was equipped w i t h  a  200,000 candlepower l i g h t  v i s i b l e  a t  

t h a t  d i s t a n c e ,  and t h e r e  was no impediments t o  i t s  v i s i b i l i t y .  

The l i g h t  was aimed a t  t h e  van u n t i l  34 seconds  p r i o r  t o  t h e  

a c c i d e n t ,  when t h e  locomot ive  and van passed  each  o t h e r .  

The van s t r u c k  t h e  t h i r t y - f i f t h  c a r  from t h e  Bur l i ng ton  

Nor the rn  c o a l  t r a i n  caboose .  There w e r e  no s k i d  marks o r  

o t h e r  i n d i c a t i o n s  o f  e v a s i v e  a c t i o n .  Most o f  t h e  van was i n  

t h e  l e f t  l a n e  of  t r a f f i c  a t  t h e  t i m e  o f  impact .  

The i n v e s t i g a t i n g  highway pat ro lman found seven teen  empty 

b e e r  c a n s  and one empty b o t t l e  i n  and around t h e  van. 

Dewey, t h e  d r i v e r ,  consen ted  t o  a  b lood sample a  few hours  

a f t e r  t h e  a c c i d e n t .  I t  r e v e a l e d  a  b lood-a lcoho l  l e v e l  o f  

.16%. An e x p e r t  w i t n e s s  e s t i m a t e d  Dewey's b lood-a lcoho l  

l e v e l  a t  t h e  t i m e  of  t h e  a c c i d e n t  t o  be .20 t o  .21%. The 

presumpt ive  l e v e l  o f  i n t o x i c a t i o n  i n  Montana i s  . l o % .  

S e c t i o n  61-8-401 ( 3 )  (c )  , MCA. 

A s  a  r e s u l t  o f  t h e  a c c i d e n t ,  Penn l o s t  h i s  g a l l  b l a d d e r ,  

i s  p a r a l i z e d  below t h e  w a i s t ,  and s u f f e r s  n e u r o l o g i c a l  

problems.  Dewey r e c e i v e d  a  broken h i p ,  a c o l l a p s e d  lung  and 

a  s e v e r e  s c a l p  wound. Kuss l e r  was k i l l e d .  

Penn r a i s e s  n i n e  ass ignments  o f  e r r o r  f o r  review.  W e  

ho ld  i n  f a v o r  o f  r e sponden t s  on a l l  t h e  ass ignments  of  

e r r o r .  

I n  h i s  f i r s t  a s s ignment  o f  e r r o r ,  Penn con tends  t h a t  

t h e  D i s t r i c t  Cou r t  e r r e d  i n  p e r m i t t i n g  t h e  r e sponden t s  t o  

p roceed  on a  t h e o r y  o f  n e g l i g e n t  e n t r u s t m e n t .  Penn a s s e r t s  

t h a t  i n  Montana n e g l i g e n t  e n t r u s t m e n t  may o n l y  be used a s  a  

t h e o r y  o f  r e cove ry ,  n o t  a s  a  d e f e n s e  s i n c e  i t  i n v o l v e s  a n  

a p p l i c a t i o n  o f  imputed c o n t r i b u t o r y  neg l i gence .  Such a  

c o n t e n t i o n  i s  w i t h o u t  m e r i t .  H e r e ,  r e sponden t s  p leaded  

n e g l i g e n t  e n t r u s t m e n t  as  a  t y p e  of  c o n t r i b u t o r y  neg l i gence ,  



imputed t o  Penn a s  t h e  e n t r u s t o r ,  n o t  t o  t h e  e n t r u s t e e ,  

Dewey. Respondents  w e r e  n o t  t r y i n g  t o  impute t h e  n e g l i g e n t  

a c t s  o f  t h e  d r i v e r  t o  Penn, t h e  pa s senge r  and owner of t h e  

van. 

The Res ta tement  (Second) of  T o r t s  s u p p o r t s  n e g l i g e n t  

e n t r u s t m e n t  a s  a d e f e n s e  when used a s  a s p e c i e s  of c o n t r i -  

b u t o r y  neg l i gence .  The Resta tement  p r o v i d e s  t h a t  a n  a c t o r  

i s  n e g l i g e n t  i f  he  a l l o w s  a  t h i r d  p a r t y  t o  u s e  an o b j e c t  

under t h e  a c t o r ' s  c o n t r o l  when t h e  a c t o r  knows, o r  ha s  

r e a s o n  t o  know, o f  a n  unreasonab le  r i s k  of harm t o  o t h e r s .  

Res ta tement  (Second) of  T o r t s  SS308, 390 (1965) .  

The second ass ignment  of  e r r o r  Penn a s s e r t s  i s  t h a t  t h e  

D i s t r i c t  C o u r t  I n s t r u c t i o n  No. 25 f a i l e d  t o  cha rge  t h e  j u r y  

p r o p e r l y  on t h e  e l emen t s  o f  n e g l i g e n t  e n t r u s t m e n t .  Penn, 

however, f a i l e d  t o  o b j e c t  t o  t h e  i n s t r u c t i o n  a t  t r i a l .  The 

c o n t e n t i o n  t h a t  a n  i n s t r u c t i o n  does  n o t  s t a t e  t h e  l a w  c anno t  

be  c o n s i d e r e d  a b s e n t  a  p rope r  o b j e c t i o n  a t  t r i a l .  Rober t s  

R e a l t y  Corp. v .  C i t y  o f  G r e a t  F a l l s  ( 1972 ) ,  160 Mont. 144,  

500 P.2d 956. 

The t h i r d  ass ignment  o f  e r r o r  a s s e r t e d  i s  t h e  D i s t r i c t  

C o u r t ' s  f a i l u r e  t o  admi t  a  p e t i t i o n  o f  t h e  Rosebud County 

Commissioners and o t h e r  documents concern ing  t h e  warning 

d e v i s e s  a t  t h e  Koselka c r o s s i n g .  Penn m a i n t a i n s  t h e  absence  

o f  t h e s e  e v i d e n t i a r y  documents p rec luded  him from e s t a b l i s h -  

i n g  n o t i c e  a s  an  e lement  o f  neg l i gence  and t h e  n e c e s s a r y  

s t a t e  of  mind f o r  a n  award o f  p u n i t i v e  damages. 

P r i o r  t o  t r i a l ,  b o t h  p a r t i e s  moved - i n  l i m i n e  t o  exc lude  

c e r t a i n  documents i n c l u d i n g  t h o s e  a t  i s s u e  now. A t  t h e  

h e a r i n g  on t h e s e  mot ions ,  Penn ag reed  t h e  documentary ev idence  

was unnecessa ry  i f  t h e  S t a t e  and Bur l i ng ton  Nor thern  would 

admi t  t o  t h e  d a t e  t h e y  r e c e i v e d  n o t i c e  o f  t h e  dangerous  



n a t u r e  o f  t h e  c r o s s i n g .  Although Penn s t a t e d  t h a t  he wished 

t o  p r e s e r v e  h i s  p o s i t i o n  r e g a r d i n g  t h e  a d m i s s i b i l i t y  o f  t h e  

documents,  a l l  p a r t i e s  e n t e r e d  i n t o  a  s t i p u l a t i o n  r e g a r d i n g  

t h e  d a t e  of  n o t i c e .  The s t i p u l a t i o n  was b e f o r e  t h e  j u r y ,  and 

Penn f a i l e d  t o  o f f e r  t h e  p e t i t i o n  o r  o t h e r  r e l e v a n t  documents 

i n t o  ev idence  o r  make any o f f e r  o f  proof a t  t r i a l .  

The s t i p u l a t i o n  e n t e r e d  i n t o  by Penn f o r e c l o s e s  a  

r ev i ew  of  t h i s  i s s u e .  I t  i s  improper t o  raise an  i s s u e  upon 

a p p e a l  as t o  a  q u e s t i o n  o f  law o r  f a c t  a f t e r  t h e  p a r t i e s  

have  e n t e r e d  i n t o  a  s t i p u l a t i o n  as t o  t h a t  law o r  f a c t .  

Oregon Automobile I n su rance  Company v.  Watkins ( 1973 ) ,  264 

O r .  464, 506 P.2d 179.  

The f o u r t h  ass ignment  o f  e r r o r  i s  t h a t  t h e  ~ i s t r i c t  

Cour t  e r r e d  i n  p e r m i t t i n g  de f ense  w i t n e s s  Van Schwartz- t o  

t e s t i f y  a t  t r i a l  concern ing  h i s  o b s e r v a t i o n s  from an  exper-  

iment .  Penn con tends  Van Schwartz l a cked  t h e  nece s sa ry  

q u a l i f i c a t i o n s  t o  t e s t i f y  a s  a n  e x p e r t  w i t n e s s  and t h e  

exper iment  w a s  conducted under d i f f e r e n t  c o n d i t i o n s  from 

t h o s e  e x i s t i n g  a t  t h e  t i m e  o f  t h e  a c c i d e n t .  

Penn canno t  a s s e r t  Van Schwar t z ' s  l a c k  o f  q u a l i f i c a t i o n s  

a s  a  ground f o r  r e v e r s a l  s i n c e  h i s  o b j e c t i o n  on t h i s  ground 

was n o t  t ime ly .  A t  t r i a l ,  Penn o b j e c t e d  t o  t e s t imony  con- 

c e r n i n g  Van S c h w a r t z ' s  o b s e r v a t i o n s  long  b e f o r e  any such 

t es t imony  was g iven .  H e  made no o b j e c t i o n  once  Van Schwartz 

began t o  t e s t i f y  a b o u t  h i s  o b s e r v a t i o n s .  S i k o r s k i  v .  O l i n  

(1977) , Mont. , 568 P.2d 571, 34 St.Rep. 1042. Sim- 

i l a r l y ,  Penn canno t  complain upon a p p e a l  t h a t  t h e  exper iment  

was conducted  under c o n d i t i o n s  d i f f e r e n t  from t h o s e  on t h e  

n i g h t  o f  t h e  a c c i d e n t  s i n c e  d i f f e r i n g  c o n d i t i o n s  was n o t  a  



ground f o r  h i s  o b j e c t i o n  a t  t r i a l .  Hayes v .  J.M.S. Const .  

(1978) - Mont. , 579 P.2d 1225, 35 St.Rep. 722. 

I n  h i s  f i f t h  and s i x t h  ass ignments  o f  e r r o r ,  Penn 

a s s e r t s  i t  was e r r o r  f o r  t h e  D i s t r i c t  Cou r t  t o  r e f u s e  t o  

g i v e  p l a i n t i f f ' s  I n s t r u c t i o n  Nos. 24 and 31, which would 

have charged t h e  j u r y  t h a t  t h e  S t a t e  and Bur l i ng ton  Nor thern  

w e r e  n e g l i g e n t  a s  a  m a t t e r  o f  law. 

S e c t i o n  61-8-202, MCA r e q u i r e s  t h e  Department of  High- 

ways t o  a d o p t  t h e  r e g u l a t i o n s  con t a ined  i n  t h e  Manual on 

T r a f f i c  C o n t r o l  Devices .  Penn m a i n t a i n s  t h a t  i n  l i g h t  o f  

t h i s  s t a t u t o r y  requ i rement ,  i t  i s  c l e a r  t h a t  t h e  Manual ha s  

t h e  f o r c e  and e f f e c t  o f  law. Thus, he  con tends  t h a t  t h e  

S t a t e  was n e g l i g e n t  a s  a  m a t t e r  of law i n  f a i l i n g  t o  s i g n a l -  

i z e  t h e  Koselka c r o s s i n g  i n  accordance  w i t h  t h e  Manual. 

S i m i l a r l y ,  s e c t i o n  69-14-602, MCA imposes a  d u t y  on r a i l r o a d  

companies t o  c o n s t r u c t  and m a i n t a i n  "good and s a f e "  c r o s s i n g s .  

Penn a s s e r t s  B u r l i n g t o n  Nor thern  was n e g l i g e n t  as a  m a t t e r  

o f  law by v i o l a t i n g  s e c t i o n  69-14-602, MCA, i n  t h a t  i t  

f a i l e d  t o  i n s t a l l  t h e  t y p e s  o f  warning d e v i c e s  r e q u i r e d  by 

t h e  Manual a t  ex t ra -hazardous  c r o s s i n g s .  

P e n n ' s  c o n t e n t i o n s  a r e  n o t  convincing.  Before  respon-  

d e n t s  c an  be  charged w i t h  neg l i gence  i n  v i o l a t i n g  t h e  Manual, 

it must f i k s t  be  de te rmined :  (1) t h a t  t h e  Koselka c r o s s i n g  

was ex t ra -hazardous ,  and ( 2 )  t h a t  f a i l u r e  t o  i n s t a l l  a d d i t i o n a l  

warning s i g n a l s  was t h e  proximate  c ause  o f  Penn ' s  i n j u r i e s .  

These w e r e  q u e s t i o n s  o f  f a c t  f o r  t h e  j u r y  s i n c e  c o n f l i c t i n g  

ev idence  was o f f e r e d  a t  t r i a l .  A d d i t i o n a l l y ,  i n  Montana, 

t h e  Manual does  n o t  have e q u a l  d i g n i t y  w i t h  s t a t u t o r y  law. 

There  must be ev idence  t h a t  t h e  Highway Commission d i r e c t e d  

t h e  i n s t a l l a t i o n  o f  a d d i t i o n a l  warning s i g n a l s  b e f o r e  Bu r l i ng ton  

Nor the rn  can  be charged w i t h  a  d u t y  t o  make such  i n s t a l l a t i o n s .  



~ i l l i a m s  v .  Maley (1967 ) ,  150 Mont. 261, 434 P.2d 398. 

  here i s  no ev idence  i n  t h e  r e c o r d  t h a t  t h e  Highway Commis- 

s i o n  i s s u e d  such a d i r e c t i v e .  

P e n n ' s  s even th  ass ignment  of  e r r o r  i s  t h e  D i s t r i c t  

C o u r t ' s  f a i l u r e  t o  cha rge  t h e  j u r y  t h a t  t h e  P u b l i c  S e r v i c e  

Commission was n e g l i g e n t  a s  a  m a t t e r  o f  law. I n  A p r i l  1973, 

t h e  Rosebud County Commissioners p r e s e n t e d  a p e t i t i o n  t o  t h e  

R a i l r o a d  Commission, now t h e  P u b l i c  S e r v i c e  Commission, 

r e q u e s t i n g  i n s t a l l a t i o n  of  warning d e v i c e s  a t  t h e  Koselka 

c r o s s i n g .  Penn con t ends  t h e  P u b l i c  S e r v i c e  Commission's 

f a i l u r e  t o  i s s u e  any o r d e r  whatsoever v i o l a t e d  s e c t i o n  69- 

14 -622 (2 ) ,  MCA and c o n s t i t u t e d  neg l i gence  p e r  se on t h e  p a r t  

o f  t h e  S t a t e .  

W e  conc lude  it was n o t  e r r o r  t o  r e f u s e  p l a i n t i f f ' s  

I n s t r u c t i o n  No. 32, t h e  P u b l i c  S e r v i c e  Commission i n s t r u c t i o n .  

Such a n  i n s t r u c t i o n  would have i n j e c t e d  an  i s s u e  upon which 

n e i t h e r  s i d e  had o f f e r e d  any ev idence .  I t  i s  n o t  e r r o r  t o  

r e f u s e  an  i n s t r u c t i o n  t h a t  i s  n o t  suppor ted  by t h e  ev idence  

admi t t ed  a t  t r i a l .  Po r , t e r  v .  Crum-McKinnon Bldg. Co. ( 1963 ) ,  

142 Mont. 74, 381 P.2d 794. Fur thermore ,  t h e  P u b l i c  S e r v i c e  

Commission's f a i l u r e  t o  i s s u e  any o r d e r ,  even one r e f u s i n g  

t o  o r d e r  i n s t a l l a t i o n  o f  warning d e v i c e s ,  ha s  no r e l e v a n c e  

t o  c a u s a t i o n  i n  t h i s  c a s e .  

I n  h i s  e i g h t h  ass ignment  o f  e r r o r ,  Penn asserts C o u r t ' s  

I n s t r u c t i o n  No. 26 concern ing  assumpt ion o f  r i s k  was i n c o r r e c t  

a s  a  m a t t e r  o f  law. Penn m a i n t a i n s  t h e  f a c t s  o f  t h i s  c ause  

do n o t  i n v o l v e  t h e  t y p e  o f  n e g l i g e n t  behav ior  t o  which a s -  

sumption o f  r i s k  a p p l i e s .  Penn con tends  t h a t  assumpt ion of  

r i s k  a p p l i e s  o n l y  t o  a  r e l a t i o n s h i p  between a p l a i n t i f f  and 

a de f endan t ,  n o t  between a p l a i n t i f f  and a t h i r d  p a r t y .  H e  

f u r t h e r  a s s e r t s  t h a t  i t  i s  i n s u f f i c i e n t  t o  p o i n t  t o  t h e  



n e g l i g e n c e  of  Dewey, t h e  d r i v e r ,  and Penn ' s  assumpt ion o f  

Dewey's n e g l i g e n t  o p e r a t i o n  of  h i s  van. 

W e  c anno t  a g r e e  w i t h  Penn ' s  c o n t e n t i o n s .  C o u r t ' s  

I n s t r u c t i o n  No. 26 was adap t ed  from Montana J u r y  I n s t r u c t i o n  

Guide No. 13.00 and i s  a c o r r e c t  s t a t e m e n t  o f  Montana law a s  

it e x i s t e d  a t  t h e  t i m e  t h i s  cause  a r o s e .  See Hoffman v .  

Herzog (1971 ) ,  158 Mont. 296, 4 9 1  P.2d 713. C o n f l i c t i n g  

ev idence  was admi t t ed  a t  t r i a l  a s  t o  whether  Penn assumed 

t h e  r i s k  o f  h i s  i n j u r i e s  by r i d i n g  w i t h  a n  incompetent  

d r i v e r .  Thus, t h e  i n s t r u c t i o n  was p rope r .  

P e n n ' s  n i n t h  ass ignment  o f  e r r o r  i s  t h a t  t h e  D i s t r i c t  

Cou r t  e r r e d  i n  de t e rmin ing  t h a t  t h e  r e sponden t s  w e r e  n o t  

l i a b l e  f o r  p u n i t i v e  damages. On October 11, 1978, t h e  

D i s t r i c t  C o u r t  e n t e r e d  a n  o r d e r  s t r i k i n g  P e n n ' s  c l a i m  a g a i n s t  

t h e  S t a t e  f o r  p u n i t i v e  damages on t h e  ground t h a t  s e c t i o n  

82-4324, RCM (1947) d i s a l l owed  p u n i t i v e  damages a g a i n s t  t h e  

S t a t e .  

S i m i l a r l y ,  on  t h e  l a s t  day of  t h e  t r i a l ,  r e sponden t s  

o b j e c t e d  t o  Penn c a l l i n g  a  w i t n e s s  t o  e s t a b l i s h  t h e  f i n a n c i a l  

c o n d i t i o n  o f  Bu r l i ng ton  Nor thern  a s  a  measure by which puni-  

t i v e  damages cou ld  be  a s s e s s e d .  The D i s t r i c t  Cour t  s u s t a i n e d  

t h e  o b j e c t i o n  on t h e  ground t h a t  t h e r e  was i n s u f f i c i e n t  e v i -  

dence  t o  submit  t h e  i s s u e  o f  p u n i t i v e  damages t o  t h e  ju ry .  

Penn con tends  t h e s e  r u l i n g s ,  when combined w i t h  t h e  

D i s t r i c t  C o u r t ' s  f a i l u r e  t o  admi t  i n t o  ev idence  t h e  p e t i t i o n  

o f  t h e  Rosebud County Commissioners,  p r ec luded  Penn from 

pu r su ing  t h a t  p o r t i o n  o f  Penn ' s  c ause  r e g a r d i n g  an award of  

p u n i t i v e  damages. A s  p r e v i o u s l y  n o t e d ,  Penn e n t e r e d  i n t o  a 

s t i p u l a t i o n  r e g a r d i n g  t h e  p e t i t i o n  of  t h e  Rosebud County 

Commissioners,  and t h a t  s t i p u l a t i o n  was b e f o r e  t h e  j u ry .  

Having e n t e r e d  i n t o  t h e  s t i p u l a t i o n ,  Penn canno t  now c l a i m  



prejudice from his failure to have the petition admitted at 

trial. See Oregon Automobile Insurance Company, supra. 

The jury returned a verdict of no liability for actual 

damages on the part of the State and Burlington Northern. 

Such a verdict precludes an award of pufiitive damages, thus 

Penn suffered no harm from the District Court's ruling 

regarding punitive damages. Herde8gen v. Oxarart (1963), 

141 Mont. 464, 378 P.2d 655. 

Having found no substance to Penn's assignments of 

error, the jury verdict in favor of the State and Burlington 

Northern is affirmed. 

We concur: 

Chief Justice 

Justices 

Mr. Justice John C. Sheehy deems himself disqualified 

in this case. Following oral argument herein, Justice 

Sheehy learned that one of his former associates may have 

represented a party having a collateral claim arising out of 

the incident on which this case is based. Since it appears 

that such relationship of attorney-client existed before he 



c a m e  on t h e  C o u r t ,  J u s t i c e  Sheehy h a s  t a k e n  no p a r t  i n  t h e  

d e c i s i o n  o r  o p i n i o n  h e r e i n .  

M r .  Chief  J u s t i c e  Frank I. H a s w e l l  and J u s t i c e  D a n i e l  

J. Shea concur  i n  t h e  r e s u l t .  


