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M r .  J u s t i c e  John Conway Ha r r i son  d e l i v e r e d  t h e  Opinion o f  t h e  
Cour t .  

T h i s  i s  a n  a p p e a l  from a  judgment o f  t h e  D i s t r i c t  Cou r t  

o f  t h e  Second J u d i c i a l  D i s t r i c t ,  i n  and f o r  t h e  County o f  

S i l v e r  BOW, i n  a n  eminent  domain p roceed ing .  

I n  J u l y  1 9 6 5 ,  t h e  S t a t e  o f  Montana th rough  t h e  D e -  

p a r tmen t  of  Highways sought  t o  condemn p a r t  o f  a  p a t e n t e d  

mining c l a i m  o u t s i d e  t h e  C i t y  o f  B u t t e ,  i n  S i l v e r  Bow County. 

Defendant  Thomas Helehan owned an  und iv ided  one-e igh th  (1 /8)  

i n t e r e s t  i n  t h e  mining c l a im .  Eleven y e a r s  l a t e r  a  commission 

awarded t h e  a p p e l l a n t  Helehan t h e  sum of  $30,886 f o r  h i s  

i n t e r e s t ;  and on December 1 5 ,  1976, Helehan and h i s  a t t o r n e y ,  

Jo seph  Engle  111, withdrew t h e  sum of  $23,194.50 by w a r r a n t  

made payab l e  t o  b o t h  o f  them by t h e  S i l v e r  Bow County C le rk  

o f  Cour t .  Engle  took o n e - t h i r d  (1 /3)  o f  t h a t  amount a s  h i s  

a t t o r n e y  f e e  and Helehan took t h e  ba l ance .  T h e r e a f t e r ,  

d i f f e r e n c e s  o f  o p i n i o n  a r o s e  between Engle and t h e  a p p e l l a n t ,  

and t h e  a t t o r n e y - c l i e n t  r e l a t i o n s h i p  was s eve red .  N e w  

counse l  was o b t a i n e d  by Helehan and on May 3, 1979, a  j u r y  

awarded Helehan t h e  sum o f  $5,000 f o r  h i s  i n t e r e s t  i n  t h e  

c l a im .  T h e r e a f t e r ,  a t  a hea r i ng  i n  D i s t r i c t  Cou r t ,  a p p e l l a n t  

Helehan contended t h a t  t h e  judgment d e c r e e i n g  t h a t  t h e  

e x c e s s  monies withdrawn cou ld  o n l y  be c o l l e c t e d  i n  a  s e p a r a t e  

a c t i o n  and t h a t  M r .  Engle  was an  i n d i s p e n s a b l e  p a r t y  t o  such  

a c t i o n .  The D i s t r i c t  Cou r t  awarded judgment t o  Helehan b u t  

deduc ted  what i t  c a l c u l a t e d  t o  be t h e  ba l ance  due t h e  S t a t e  

o f  Montana. Tha t  judgment found t h a t  Helehan was i ndeb t ed  

t o  t h e  S t a t e  o f  Montana f o r  $15,680.88, p l u s  i n t e r e s t .  I t  

i s  from t h a t  judgment and a d e n i a l  o f  t h e  motion t o  a l t e r  o r  

amend s a i d  judgment t h a t  Helehan a p p e a l s .  



Two i s s u e s  a r e  p r e s e n t e d  on appea l :  

1. Did t h e  D i s t r i c t  Cou r t  p r o p e r l y  award t h e  S t a t e  o f  

Montana a  money judgment i n  absence  o f  a  h e a r i n g  on t h e  

m e r i t s  and i n  t h e  absence  o f  a n  i n d i s p e n s a b l e  p a r t y ?  

2. Did t h e  D i s t r i c t  Cou r t  p r o p e r l y  c r e d i t  i n t e r e s t  due 

t h e  de f endan t ?  

I n  o r d e r  t o  answer t h e  f i r s t  i s s u e  p r o p e r l y ,  t h e  respon-  

d e n t  s u g g e s t s ,  and w e  b e l i e v e  q u i t e  p r o p e r l y  s o ,  t h e  i s s u e  

shou ld  be  r e s t a t e d  i n  t h e  fo l l owing  manner: Did t h e  D i s t r i c t  

C o u r t  p r o p e r l y  i s s u e  a  judgment i n  t h i s  c a s e ,  p rov id ing  t h a t  

t h e  e x c e s s  wi thdrawal  o f  t h e  a p p e l l a n t  shou ld  be r e t u r n e d  t o  

t h e  S t a t e  w i t h  i n t e r e s t ?  

I t  i s  t h e  a p p e l l a n t ' s  argument t h a t  s e c t i o n  70-30-311, 

MCA p r o v i d e s  t h a t  i n  o r d e r  t o  r e cove r  any e x c e s s  amounts i n  

a  matter o f  t h i s  t y p e ,  t h e r e  shou ld  be a s e p a r a t e  l e g a l  

a c t i o n  by t h e  S t a t e .  A p p e l l a n t  c i t es  no a u t h o r i t y  f o r  t h i s  

p o s i t i o n  o t h e r  t han  t h e  s t a t u t e ,  and f a i l s  t o  r e cogn i ze  t h a t  

t h i s  v e r y  problem was cons ide r ed  by t h i s  Cou r t  i n  The S t a t e  

o f  Montana v .  Churchwell  ( 1965 ) ,  146 Mont. 52, 403 P.2d 751. 

I n  t h a t  c a s e ,  t h e  C o u r t  cons ide r ed  t h e  d e p o s i t  of  t h e  75% of 

a  commission award a s  p rov ided  by Chapter  234 o f  t h e  Laws of  

1961 and no t ed  t h a t :  

"A c a r e f u l  r e a d i n g  o f  t h e  l a s t  amendatory 
s e c t i o n  c l e a r l y  shows t h a t  t h e  d i s t r i c t  
c o u r t  can  l i m i t  t h e  draw-down t o  75 p e r  
c e n t  u n l e s s  s u r e t i e s  a r e  p rov ided  f o r  t h e  
amount ove r  75 p e r  c e n t .  Th i s  p r o v i s i o n  
i s  t o  p r o t e c t  t h e  S t a t e  where more money 
h a s  been withdrawn t h a n  i s  awarded by t h e  
j u r y ,  and w i t h  a l l  p a r t i e s  t o  t h e  l i t i g a t i o n  
b e f o r e  t h e  c o u r t ,  even though a n  a c t i o n  i s  
mentioned i n  t h e  s t a t u t e  t h e r e  cou ld  ap- 
p e a r  t o  be no r e a s o n  under  t h i s  amendment 
t h a t  shou ld  r e s t r a i n  o r  p r o h i b i t  t h e  d i s -  
t r i c t  c o u r t  i n  f i n a l l y  de t e rmin ing  t h e  
i s s u e . "  Churchwell ,  s u p r a ,  a t  62, 403 P.2d 
a t  756. 

The D i s t r i c t  Cou r t  r ecogn ized  t h e  a u t h o r i t y  c i t e d  i n  



churchwel l  and r u l e d  acco rd ing ly .  T h e r e a f t e r ,  t h e  a p p e l l a n t  

c r e a t e d  a  s i d e - i s s u e  by con tend ing  t h a t  a p p e l l a n t ' s  a t t o r n e y  

Engle  was p a i d  some of  t h e  money withdrawn, t h e r e f o r e ,  t h e  

a t t o r n e y ,  by r ea son  o f  such  payment, became a  p a r t y  t o  such  

a c t i o n  and t h a t  t h e  S t a t e  must look t o  him t o  r e c o v e r  t h a t  

money p a i d  t o  t h e  a t t o r n e y  by b r i n g i n g  a  s e p a r a t e  a c t i o n  

a g a i n s t  him. Appe l l an t  c i t es  no a u t h o r i t y  t o  s u p p o r t  t h i s  

c o n t e n t i o n  t h a t  Engle  w a s  a  p a r t y  t o  t h e  condemnation a c t i o n .  

No f a c t s  w e r e  p r e s e n t e d  t h a t  t h e  a p p e l l a n t  was n o t  t h e  s o l e  

p a r t y  t o  t h e  a c t i o n  a t  t h e  t i m e  o f  t h e  t r i a l .  A s  would 

appea r  from t h e  f a c t  s i t u a t i o n ,  t h e  payment by t h e  a p p e l l a n t  

t o  Engle  must have been made p u r s u a n t  t o  some p r i v a t e  ag r ee -  

ment between counse l  and a p p e l l a n t .  

The payment o f  some $7,000 by t h e  a p p e l l a n t  t o  h i s  

a t t o r n e y  c l e a r l y  i s  n o t  a payment o f  a t t o r n e y ' s  f e e s  a s  

" n e c e s s a r y  expenses  o f  l i t i g a t i o n "  p u r s u a n t  t o  s e c t i o n s  70- 

30-305 and 70-30-306, MCA. Payment t o  Engle  w a s  made a f t e r  

t h e  condemnation award was d e p o s i t e d ,  b u t  b e f o r e  j u r y  t r i a l .  

The c o u r t  f i l e  i n d i c a t e s  t h a t  t h i s  payment was made a f t e r  

t h e  commission award had been a p p e a l l e d .  The award of  

a t t o r n e y ' s  f e e s  i n  a  condemnation c a s e  i s  o n l y  a u t h o r i z e d  a t  

t h e  c o n c l u s i o n  of  t h e  l i t i g a t i o n .  I t  i s  o n l y  a u t h o r i z e d  

a f t e r  n o t i c e  and a  h e a r i n g  b e f o r e  t h e  D i s t r i c t  Cou r t  and i f  

t h e  landowner p r e v a i l s  i n  t h e  l i t i g a t i o n .  I n  a d d i t i o n ,  t h e  

amount t o  be  p a i d  i s  n o t  dec ided  by t h e  de f endan t  i n  a  c o u r t  

condemnation a c t i o n ,  b u t  by t h e  D i s t r i c t  Cour t .  

H e r e  it i s  obv ious  t h a t  t h e  payment t o  Engle d i d  n o t  

make him a  p a r t y  t o  t h i s  a c t i o n ,  nor  i s  t h e r e  any a u t h o r i t y  

c i t e d  t o  u s  t h a t  he  became a n  i n d i s p e n s a b l e  p a r t y .  

The judgment o f  t h e  D i s t r i c t  Cour t  i s  hereby a f f i rmed .  



W e  concur .  

% & ~ t ~ ~  Chief  J u s t i c e  


