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M r .  J u s t i c e  Gene B.  Daly d e l i v e r e d  t h e  Opinion of  t h e  Cour t .  

P l a i n t i f f s  appea l  from a  f i n a l  judgment of  t h e  D i c t r i c t  

Cour t ,  s i t t i n g  w i thou t  a  j u ry ,  i n  t h e  S i x t e e n t h  J u d i c i a l  

D i s t r i c t ,  i n  and f o r  t h e  County of  Rosebud, i n  an  a c t i o n  f o r  

r e fund  of  t a x e s  p a i d  under p r o t e s t  t o  t h e  C i t y  o f  Fo r sy th .  

The D i s t r i c t  Cour t  determined t h a t  t h e  s t a t u t e  of l i m i t a t i o n s ,  

s e c t i o n  93-2607(4) ,  R.C.M. 1947, now s e c t i o n  27-2-203, MCA, 

b a r r e d  p l a i n t i f f s '  c l a i m  and t h a t  t h e  d i s p u t e d  l and  was 

annexed t o  t h e  C i t y  of  Fo r sy th  by acqu iescence .  

P l a i n t i f f s ,  Ar thu r  and Lorothy Gregory,  a r e  t h e  owners 

o f  t h r e e  p a r c e l s  of  r e a l  p r o p e r t y  l o c a t e d  i n  Rosebud County, 

Montana. The Grego r i e s  purchased t h e s e  p a r c e l s  i n  1964 and 

r e c e i v e d  a  q u i t c l a i m  deed a s  t i t l e .  The deed d e s c r i b e d  t h e  

p a r c e l s  by metes and bounds and r e f e r r e d  t o  one of t h e  

p a r c e l s  a s  p a r t  of  " L o r d ' s  Addi t ion  t o  Fo r sy th ,  Montana." 

L o r d ' s  Add i t i on  was p l a t t e d  and d e d i c a t e d  t o  t h e  C i t y  of  

F o r s y t h  i n  1907. The deed d i d  n o t  s p e c i f i c a l l y  d e s i g n a t e  

whether t h e  o t h e r  two p a r c e l s ,  " t h e  d i s p u t e d  p rope r ty"  com- 

p r i s i n g  one a c r e  of  l a n d ,  w e r e  w i t h i n  t h e  C i t y  of Fo r sy th .  

From t h e  t i m e  o f  t h e  purchase  u n t i l  1976, bo th  t h e  C i t y  

o f  F o r s y t h  and t h e  Gregorys cons idered  t h e  d i s p u t e d  p r o p e r t y  

t o  be i n s i d e  t h e  munic ipa l  boundar ies  of t h e  c i t y .  P rope r ty  

t a x e s  w e r e  r e g u l a r l y  a s s e s s e d  and p a i d ;  c i t y  o rd inances  were 

en fo rced ;  and c i t y  s e r v i c e s ,  i n c l u d i n g  sewer, w a t e r ,  f i r e  

and p o l i c e  p r o t e c t i o n ,  w e r e  p rov ided .  

C i t y  maps d a t i n g  back t o  1938 and 1945 show t h e  d i s p u t e d  

p r o p e r t y  t o  be  w i t h i n  c i t y  l i m i t s .  Also ,  i n  1961 a f t e r  pub- 

l i c a t i o n  of  n o t i c e ,  a l l  of  t h e  c i t y  o rd inances  were r e c o d i f i e d ,  

and t h e  d i s p u t e d  p r o p e r t y  was a g a i n  i nc luded  w i t h i n  c i t y  

boundar ies .  



I n  1967,  f o r  r e a s o n s  u n r e l a t e d  t o  t h i s  appea l ,  Gregory 

o b t a i n e d  a n  a b s t r a c t  o f  t i t l e  f o r  h i s  l a n d  and checked f o r  

mortgages ,  l i e n s  and s a t i s f a c t i o n  o f  l i e n s .  The a b s t r a c t  

d i d  n o t  i n d i c a t e  whether  t h e  p r o p e r t y  was i n s i d e  t h e  c i t y  

l i m i t s .  I n  1972, a  p l a t  o f  t h e  Gregorys '  l and  was p r epa red  

by a su rveyo r .  The p l a t  e x p r e s s l y  d e f i n e d  t h e  p r o p e r t y ,  

i n c l u d i n g  t h e  d i s p u t e d  p o r t i o n ,  a s  " a  p a r c e l  o f  l and  s i t u -  

a t e d  i n  t h e  C i t y  of  Fo r sy th ,  Montana." 

I t  was n o t  u n t i l  1976 t h a t  t h e  Gregorys f i r s t  su spec t ed  

t h a t  p a r t  o f  t h e i r  p r o p e r t y  was o u t s i d e  t h e  c i t y  l i m i t s .  I n  

a  c o n v e r s a t i o n  w i t h  a  l o c a l  r e s i d e n t ,  Gregory w a s  t o l d  t h a t  

h i s  p r o p e r t y  was n o t  annexed t o  t h e  c i t y .  Upon i n v e s t i g a t i o n ,  

Gregory d i s c o v e r e d  t h a t  t h e  d i s p u t e d  p r o p e r t y  was n o t  p a r t  

o f  t h e  d e d i c a t e d  L o r d ' s  Add i t i on  and had never  been s t a t u t o r -  

i l y  annexed. T h e r e a f t e r  t h e  Gregorys p a i d  t h e i r  c i t y  t a x e s  

under  p r o t e s t .  

On J anua ry  2 0 ,  1977,  t h e  Gregorys f i l e d  s u i t  f o r  r e cove ry  

o f  t h e  t a x e s  p a i d  under  p r o t e s t  and f o r  a  j u d i c i a l  d e c l a r a t i o n  

t h a t  t h e  d i s p u t e d  p r o p e r t y  i s  o u t s i d e  t h e  c i t y  boundar ies  

and t h e r e f o r e  non taxab le .  A t  t r i a l  on August 15 ,  1978, t h e  

o n l y  w i t n e s s  was Ar thu r  A. Gregory. H e  t e s t i f i e d  t h a t  he  

t hough t  t h e  d i s p u t e d  p r o p e r t y  was i n s i d e  t h e  c i t y  l i m i t s  by 

r e a s o n  o f  t h e  c i t y  maps he  had observed p o s t e d  on t h e  door  

o f  t h e  County A t t o r n e y ' s  O f f i c e .  

The D i s t r i c t  Cou r t  h e l d ,  among o t h e r  t h i n g s ,  t h a t  t h e  

1964 deed and 1967 a b s t r a c t  c o n s t i t u t e d  means o f  knowledge 

s u f f i c i e n t  t o  p u t  t h e  Gregorys upon i n q u i r y  a s  t o  t h e  e x t e n t  

o f  t h e  c i t y  l i m i t s  and t h a t  t h e i r  f a i l u r e  t o  d i s c o v e r  t h e  

t r u e  f a c t s  w i t h i n  t h e  t i m e  p r e s c r i b e d  by t h e  s t a t u t e  o f  

l i m i t a t i o n s ,  s e c t i o n  93-2607(4) ,  R.C.M. 1947 b a r r e d  t h e i r  

c l a i m .  The c o u r t  a l s o  concluded t h a t  t h e  d i s p u t e d  p r o p e r t y  



was annexed by acqu iescence .  The p l a i n t i f f s  appea l  from 

t h a t  f i n a l  judgment. 

Three i s s u e s  have been p r e s e n t e d  t o  t h i s  Cour t  f o r  

review:  

1. Whether f a i l u r e  t o  comply w i t h  t h e  s t a t u t o r y  annex- 

a t i o n  p rocedu re s  f o r  towns and c i t i e s  d e f e a t s  t h e  c i t y ' s  

c l a i m  t h a t  t h e  s u b j e c t  p r o p e r t y  i s  w i t h i n  t h e  c i t y  l i m i t s  of  

F o r s y t h ,  Montana. 

2. Whether t h e  c o u r t  e r r e d  i n  ho ld ing  t h a t  t h e  Gregorys '  

c l a i m  was b a r r e d  by t h e  s t a t u t e  of  l i m i t a t i o n s .  

3.  Whether t h e  c o u r t  e r r e d  i n  ho ld ing  t h a t  t h e  Gregorys 

acqu i e sced  t o  t h e  i n c l u s i o n  o f  t h e i r  l and  i n  t h e  c i t y  and 

w e r e  t h e r e f o r e  es topped  from a s s e r t i n g  t h e  c o n t r a r y .  

The p a r t i e s '  argument f o r  t h e  most p a r t  i s  a  sha l l ow  

swipe a t  t h e  second and t h i r d  i s s u e s ,  i . e .  t h e  s t a t u t e  of  

l i m i t a t i o n s ,  d i l i g e n c e ,  d i s c o v e r y  r equ i r emen t s  and acqu i e scence .  

The f i r s t  i s s u e  was c a r e f u l l y  avoided and t h e r e  was no i n  

d e p t h  t r e a t m e n t  o f  t h e  n e c e s s i t y  o f  compliance w i t h  s t a t u t o r y  

annexa t i on  p rocedures .  

The g e n e r a l  r u l e  i s  t h a t  munic ipa l  boundar ies  may be 

extended o n l y  a s  p r e s c r i b e d  by law. 2  McQui l l i n ,  Munic ipal  

Co rpo ra t i ons  § 7.14 a t  317 ( 3 r d  r e v .  ed .  1 9 7 9 ) .  S i n c e  t h e  

j u r i s d i c t i o n  o f  a  c i t y  t o  ex t end  i t s  boundar ies  i s  a  s p e c i a l  

power, c o n f e r r e d  by t h e  l e g i s l a t u r e ,  a  s u b s t a n t i a l  compliance 

w i t h  a l l  t h e  mandatory r equ i r emen t s  o f  s t a t u t o r y  law i s  

e s s e n t i a l .  McQui l l in ,  s u p r a ,  5 7.29 a t  422; Pool  v .  Town of 

Townsend (1920 ) ,  58 Mont. 297, 304, 191  P.385, 386. I n  

Poo l ,  i t  was argued t h a t  c e r t a i n  l and  was b rought  w i t h i n  t h e  

town bounda r i e s  by common law d e d i c a t i o n  and a l s o  by t h e  

f i l i n g  o f  a  p l a t  which d i s p l a y e d  t h e  l a n d  a s  w i t h i n  t h e  Town 

of  Townsend. T h i s  Cou r t  r e j e c t e d  t h e s e  c o n t e n t i o n s  and 



he ld :  

" ' I n  t h i s  s t a t e  t h e r e  i s  no common law i n  any 
c a s e  where t h e  law i s  d e c l a r e d  by t h e  Code.' 
(Sec.  6213, Rev. Codes [ S e c t i o n  12-104, R.C.M. 
1947, now s e c t i o n  1-1-108, MCAI . )  I f  t hen ,  
t h e  Codes p rov ide  t h e  means by which a n  add i -  
t i o n  becomes a p a r t  o f  a c i t y  o r  town and sub- 
j e c t  t o  i t s  j u r i s d i c t i o n ,  t h e  means s o  provided 
must be h e l d  t o  be e x c l u s i v e . "  Poo l ,  s u p r a ,  
a t  304, 191  P.  a t  386. 

Montana ' s  adherence  t o  t h i s  view was r e c e n t l y  underscored  i n  

Missoula  Ru ra l  F i r e  D i s t r i c t  v .  C i t y  of  Missoula  ( 1975 ) ,  168 

Mont. 70, 540 P.2d 958. The C i t y  o f  Missoula  urged t h a t  

ear l ier  law which p rov ided  f o r  summary annexa t i on  o f  l and  

"wholly surrounded"  by a c i t y  ( s e c t i o n  11-403, R.C.M. 1947, 

now s e c t i o n s  7-2-4501 t o  7-2-4504, MCA) was s u f f i c i e n t  

a u t h o r i t y  f o r  annexa t i on  by t h a t  method. T h i s  Cou r t  he ld  

t h a t  s i n c e  summary annexa t i on  was n o t  p rov ided  f o r  under t h e  

Planned Community Development A c t  o f  1973 ( s e c t i o n  11-514, 

R.C.M. 1947, e t  s e q . ,  now s e c t i o n  7-2-4701, MCA, e t  s e q . ) ,  

t h e  s t a t e d  purpose  o f  which was t o  deve lop  a system f o r  

"add ing  t o  and i n c r e a s i n g  c i t y  boundar ies"  ( s e c t i o n  11-515, 

R.C.M. 1947, now s e c t i o n  7-2-4703, MCA),  i t  was excluded a s  

a method o f  annexa t i on .  Missoula  Rura l  F i r e  D i s t r i c t ,  

s u p r a ,  a t  74, 540 P.  2d a t  960-961. 

There  a r e  i m p o r t a n t  p o l i c y  c o n s i d e r a t i o n s  which f a v o r  

a t  l e a s t  s u b s t a n t i a l  compliance w i t h  s t a t u t o r y  annexa t i on  

p rocedure .  The l e g i s l a t i v e  h i s t o r y  o f  Montana 's  annexa t i on  

l aws  demons t r a t e s  t h a t  p u b l i c  n o t i c e  and p a r t i c i p a t i o n  

( p a r t i c u l a r l y  f o r  t h e  pe r sons  a f f e c t e d  by a proposed annex- 

a t i o n )  a r e  c a r d i n a l .  There i s ,  however, no argument t o  be 

hea rd  t h a t  t h e  s t a t u t o r y  scheme f o r  annexa t i on  i s  n o t  e x c l u s i v e .  

The second i s s u e  conce rns  t h e  a p p l i c a t i o n  of  t h e  s t a t u t e  

o f  l i m i t a t i o n s  by t h e  t r i a l  c o u r t ,  i. e. , s e c t i o n  93-2607 ( 4 )  , 

R.C.M. 1947, now s e c t i o n  27-2-203, MCA. 



P l a i n t i f f s  contend t h a t  t h e  s t a t u t e  d i d  n o t  s t a r t  t o  

r u n  u n t i l  d i s c o v e r y  o f  t h e  f a c t s  by t h e  agg r i eved  p a r t y .  

Ord inary  d i l i g e n c e  shou ld  be  e x e r c i s e d  i n  d i s cove ry .  Ray v .  

D ive r s  (1928) ,  81  Mont. 552, 264 P.  673, 675. 

The g i s t  o f  t h e  C i t y ' s  argument i s  t h a t  p l a i n t i f f s  d i d  

n o t  e x e r c i s e  due d i l i g e n c e  because  of t h e i r  f a i l u r e  t o  r e a d  

t h e  deed and a b s t r a c t  c a r e f u l l y .  But t h e s e  documents do n o t  

i n d i c a t e  whether  t h e  l a n d  i s  w i t h i n  t h e  c i t y  l i m i t s .  Ra the r ,  

t h e  c i t y  map formed t h e  b a s i s  f o r  p l a i n t i f f s '  conc lu s ion  

t h a t  t h e  l a n d  was i n s i d e  t h e  c i t y .  

Reasonable d i l i g e n c e  would r e q u i r e  i n s p e c t i o n  o f  t h e  

c i t y  map and o rd inance .  These w e r e  t h e  o n l y  d i r e c t  o f f i c i a l  

ev idence  o f  t h e  C i t y ' s  boundar ies .  A s  such,  any r e l i a n c e  on 

them was j u s t i f i e d .  Any o t h e r  method would i n v o l v e ,  f i r s t ,  

a n  assumpt ion t h e  o rd inance  was d e f e c t i v e ,  and second,  a  

s e a r c h  o f  a l l  annexa t i on  p roceed ings .  C l e a r l y ,  t h i s  i s  

beyond t h e  p a l e  o f  r e a s o n a b l e  d i l i g e n c e .  

I n  f a c t ,  p l a i n t i f f s '  d i s c o v e r y  o f  t h e  d e f e c t  i n  t h e  

o rd inance  came a s  a  r e s u l t  o f  a  c o n v e r s a t i o n  w i t h  a  l o c a l  

r e s i d e n t .  The C i t y  con t ends  t h a t  f o r  t h e  purposes  of  t h e  

s t a t u t e  o f  l i m i t a t i o n s ,  s e c t i o n  93-2607(4) ,  R.C.M. 1947, 

t h e  "d i s cove ry"  r equ i r emen t s  are i d e n t i c a l  t o  I s r a e l s o n  v .  

Mountain T r a c t o r s  Co. ( 1970 ) ,  155 Mont. 69, 73, 467 P.2d 

149,  152,  where in  t h i s  Cou r t  exp l a ined  t h a t  a n  agg r i eved  

p a r t y  must show some i n t e n t i o n a l  concealment  and d i l i g e n c e  

b e f o r e  he  can r e l y  on t h e  d i s c o v e r y  e x c e p t i o n  t o  t h e  g e n e r a l  

r u l e  t h a t  t h e  s t a t u t e  beg i n s  runn ing  upon t h e  occu r r ence  o f  

t h e  f r a u d .  Here, p l a i n t i f f  admi t t ed  t h a t  t h e r e  had been no 

concealment ,  and t h u s  p l a i n t i f f s '  c a u s e  o f  a c t i o n  e x p i r e d  i n  

1966. 



Before addressing the parties' points of argument as to 

when the two year statute of limitations, section 93-2607(4), 

R.C.M. 1947, now section 27-2-203, MCA, started running, the 

issue of whether this statute of limitations applies to 

plaintiffs' claim deserves discussion. Section 27-2-203, 

MCA provides: 

"Actions for relief on ground of fraud or mistake. 
The period prescribed for the commencement of an 
action for relief on the ground of fraud or mis- 
take is within 2 years, the cause of action in 
such case not to be deemed to have accrued until 
the discovery by the aggrieved party of the facts 
constituting the fraud or mistake." 

In Opp v. Boggs (1948), 121 Mont. 131, 140, 193 P.2d 379, 

385, this Court stated: "This section of our statute 'applies 

only to actions for fraud or mistake within the common 

acceptance of the term.'" 

"Mistake" is defined in Black's Law Dictionary as "some 

unintentional act, omission or error arising from ignorance, 

surprise, imposition or misplaced confidence . . . A Mistake 
exists when a person, under some erroneous conviction of law 

or fact, does, or omits to do, some act which, but for the 

erroneous conviction, he would not have done or omitted." 

Black's Law Dictionary 1152 (4th Ed. 1968). The "mistake" 

provision of section 93-2607(4) has rarely been discussed by 

this Court. In a suit for reformation and enforcement of a 

contract for the sale of corporate assets based on mutual 

mistake, this Court deemed the statute to be applicable and 

to have commenced running when the plaintiff realized the 

mistake. Favero v. Wynacht (1962), 140 Mont. 358, 373374, 

The mistake in the instant case was a mutual mistake of 

fact. Both the City and the Gregorys (as well as their 



p r e d e c e s s o r s  i n  t i t l e )  e r r o n e o u s l y  b e l i e v e d  t h e  d i s p u t e d  

p r o p e r t y  t o  be  i n s i d e  t h e  c i t y  l i m i t s .  A p p l i c a t i o n  o f  

s e c t i o n  93-2607(4) t h u s  a p p e a r s  t o  be a p p r o p r i a t e .  

The Gregorys con tend  t h e  two y e a r  s t a t u t e  of  l i m i t a -  

t i o n s  commenced runn ing  when t hey  d i s c o v e r e d  i n  1976 t h a t  

t h e  d i s p u t e d  l a n d  was n o t  annexed o r  p a r t  of  t h e  d e d i c a t e d  

L o r d ' s  Add i t i on .  They m a i n t a i n  t h a t  r e a s o n a b l e  d i l i g e n c e  

would n o t  r e q u i r e  i n q u i r y  and a s c e r t a i n m e n t  o f  f a c t s  incon- 

s i s t e n t  w i t h  t h e  c i t y  o r d i n a n c e s  and maps. The c r i t i c a l  

q u e s t i o n  i s  whether  t h e  Gregorys had e i t h e r  c o n s t r u c t i v e  o r  

a c t u a l  n o t i c e  b e f o r e  1976 o f  f a c t s  which shou ld  have p u t  

them on i n q u i r y .  F a l l s  Sand and Gravel  Co. v .  Western 

Conc re t e ,  I nc .  ( D .  Mont. 1 9 6 7 ) ,  270 F.Supp. 495, 503-504. 

The D i s t r i c t  Cou r t  found t h e  1964 q u i t c l a i m  deed and 1967 

a b s t r a c t  c o n s t i t u t e d  such n o t i c e .  The deed merely  d e s c r i b e d  

t h e  p a r c e l s  conveyed by metes and bounds. Apa r t  from l o c a t -  

i n g  t h e  p a r c e l s ,  t h e  f a c t  t h a t  one p a r c e l  w a s  d e s i g n a t e d  a s  

p a r t  o f  L o r d ' s  Add i t i on  t o  F o r s y t h  ha s  no independen t  s i g n i -  

f i c a n c e .  A s  s t a t e d  i n  American Min. Co. v .  Bas in  & Bay 

S t a t e  Min. Co. ( 1909 ) ,  39 Mont. 476, 482, 104 P .  525, 526: 

"We t h i n k  t h e  b e t t e r  r u l e  t o  be  e s t a b l i s h e d  
i n  t h i s  s t a t e  i s  t h a t  t h e  r e c o r d i n g  of  t h e  
i n s t r u m e n t  i s  t o  be cons ide r ed  w i t h  o t h e r  
f a c t s  and c i r cums t ances  i n  de t e rmin ing  whether  
t h e  p l a i n t i f f  i s  t o  be charged w i t h  n o t i c e ,  
e i t h e r  a c t u a l  o r  c o n s t r u c t i v e ,  b u t  t h a t  t h e  
f a c t  o f  r e c o r d i n g  a l o n e  w i l l  n o t  s o  cha rge  him." 

Here, t h e  r e c o r d  i s  c l e a r  t h a t  a t  leas t  s i n c e  1938 t h e  c i t y  

maps and o r d i n a n c e s  d e f i n e d  t h e  d i s p u t e d  p r o p e r t y  t o  be 

w i t h i n  t h e  C i t y  o f  Fo r sy th .  M r .  Gregory t e s t i f i e d  t h a t  he  

r e l i e d  on t h e s e  o f f i c i a l  documents. The a b s t r a c t  l i k e w i s e  

c o n t a i n s  no th ing  t o  p u t  t h e  Gregorys on i n q u i r y .  The l a s t  

page o f  t h e  a b s t r a c t  i n d i c a t e s  t h a t  a l l  t a x e s  w e r e  p a i d  a s  

o f  t h a t  d a t e .  I t  i s  a l s o  n o t a b l e  t h a t  i n  1972, when t h e  



G r e g o r y s ' s  p r o p e r t y ,  i n c l u d i n g  t h e  d i s p u t e d  p o r t i o n ,  was 

p l a t t e d  by a  p r o f e s s i o n a l  su rveyo r ,  t h e  l a n d  was d e f i n e d  a s  

" a  p a r c e l  of  l and  s i t u a t e d  i n  t h e  C i t y  o f  Fo r sy th ,  Montana." 

These c i r cums t ances ,  i n  combinat ion  w i t h  t h e  C i t y ' s  a c t i v e  

and c o n t i n u i n g  e x e r c i s e  of  j u r i s d i c t i o n  o v e r  t h e  d i s p u t e d  

p r o p e r t y  f a i l  t o  c o n s t i t u t e  n o t i c e  o f  any e r r o r  i n  t h e  

d e s i g n a t i o n  of  munic ipa l  boundar ies .  

The C i t y  l a y s  g r e a t  stress on t h e  f r a u d  c a s e s  c o n s t r u i n g  

t h e  "d i s cove ry"  e lement  i n  s e c t i o n  93-2607(4) .  I s r a e l s o n ,  

s u p r a ;  Lasby v. Burgess  (1930) ,  88 Mont. 49, 289 P.  1028; 

and Ke r r i gan  v .  O'Meara (1924 ) ,  71 Mont. 1, 227 P .  819 a r e  

c a s e s  t h a t  r e q u i r e  a n  a f f i r m a t i v e  showing o f  i n t e n t i o n a l  

concealment  a s  a  c o n d i t i o n  p r eceden t  t o  r e cove ry  under 

s e c t i o n  93-2607(4) .  However, t h e s e  c a s e s  a r e  a l l  fundamen- 

t a l l y  d i s t i n g u i s h a b l e  i n  t h a t  f r a u d ,  u n l i k e  mi s t ake ,  i s  a n  

i n t e n t i o n a l  a c t  o f  m i s r e p r e s e n t a t i o n .  Mis take ,  by d e f i n i t i o n ,  

i s  u n i n t e n t i o n a l .  

Annexation can o n l y  be  accomplished by s t a t u t o r y  proce-  

d u r e s  a s  s e t  f o r t h ,  sup ra .  However, w e  do n o t  wish t o  

l e a v e  t h e  impress ion  t h a t  acqu iescence  ha s  no p l a c e  i n  t h e  

law. 

"The g e n e r a l  r u l e  t h a t  p r o p e r t y  owners are es topped  by 

r e a s o n  o f  long-cont inued acqu iescence  t o  q u e s t i o n  d i r e c t l y  

t h e  v a l i d i t y  o f  t h e  e x t e n s i o n  o f  bounda r i e s  o f  a  m u n i c i p a l i t y  

s e e m s  t o  be  w e l l  s e t t l e d . "  56 Am.Jur.2d Munic ipal  c o r p o r a t i o n s  

8 80 a t  134 (1971 ) .  See  a l s o ,  2  McQui l l i n ,  s u p r a ,  § 7.09 a t  

294. Although Montana h a s  never  recogn ized  t h i s  p r i n c i p l e ,  

o t h e r  j u r i s d i c t i o n s  have a p p l i e d  t h e  d o c t r i n e  o f  a cqu i e scence  

t o  a f t e r - t h e - f a c t  c h a l l e n g e s  o f  a l l e g e d l y  d e f e c t i v e  annexa t i on  

p roceed ings .  Annot. ,  101  A.L.R. 581 (1936 ) ;  18  A.L.R.2d 

1255 (1951) .  Acquiescence h a s  a l s o  been found t o  be p r o b a t i v e  



in ascertaining the location of municipal boundaries which, 

by their description, are uncertain or obscure. 2 McQuillin, 

supra, .§ 7.05 at 280, S 7.09 at 294; Town of Brookline v. 

Town of Newfane (Vt. 1966), 224 A.2d 908, 911; Crescent City 

v. Dodd (1933), 131 Cal.App. 153, 18 P.2d 999, 1001. However, 

"neither usage and custom nor contemporaneous construction 

will prevail over a plainly designated boundary line." 56 

Am.Jur.2d Municipal Corporations $ 41 at 103; Town of Stephens 

City v. Zea (1963), 204 Va. 82, 129 S.E.2d 14, 18. As 

stated in McQuillin, "the ---- rule as to establishment of municipal - 

boundaries - by acquiescence does not apply where the period -- 

of acquiescence is short or where -- the boundary involved is - 
clearly otherwise than claimed." McQuillin, supra, § 7.09 

at 295 (emphasis added). See also, La Porto v. Village of 

Philmont (N.Y.App. 1976) 346 N.E.2d 503, 506; Crescent City, 

supra, at 1001; -- Town of Brookline, supra, at 911. 

In the instant case, the boundaries of the City of 

Forsyth are clear. T h ~ ~ ~ ~ - ~  

&-. Furthermore, the Gregorys 

are not, by this suit, attacking the validity of annexation 

proceedings. No such proceedings were ever conducted. 

Therefore, the doctrine of acquiescence could not apply to 

these facts. 

Therefore, we find the City of Forsyth failed to substan- 

tially comply with the annexation procedure and the property 

in dispute is not, therefore, subject to municipal taxes. 

Under the circumstances of this case, the statute of 

limitations, section 93-2607(4), now 27-2-203, MCA, is 

deemed to have commenced running in 1976. 

The doctrine of acquiescence does not apply to boundaries 

that are easily or clearly defined. 



The judgment o f  t h e  D i s t r i c t  Cou r t  i s  vaca t ed  and t h e  

c a u s e  remanded f o r  f u r t h e r  p roceed ings  i n  conformi ty  w i t h  

t h i s  op in ion .  

J u s t i c e  

W e  concur :  

Chief  J u s t i c e  

a e . ~  
J u s t i c e s  


