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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

  his i s  an a c t i o n  f o r  p a r t i t i o n  of r e a l  p rope r ty  brought  

by Mallory D.  Lawrence. The D i s t r i c t  Court  of  t h e  Eigh th  

J u d i c i a l  D i s t r i c t ,  Judge H. William Coder p r e s i d i n g ,  denied 

p l a i n t i f f ' s  p r aye r  f o r  a p a r t i t i o n  sale i n  a  judgment da t ed  

June 12 ,  1979. T h i s  judgment o rdered  t h e  p l a i n t i f f  t o  q u i t -  

c l a i m  h i s  i n t e r e s t  i n  t h e  p rope r ty  t o  t h e  i n d i v i d u a l  defen- 

d a n t s  upon t h e i r  payment t o  him of  $ 3 7 9 . 1 5 ,  t h e  sum set  by 

t h e  D i s t r i c t  Court  as  r e p r e s e n t i n g  h i s  e q u i t y .  The judgment 

from which he now appea l s  f u r t h e r  r e q u i r e d  p l a i n t i f f  Mallory 

D. Lawrence t o  pay de fendan t s '  a t t o r n e y s  f e e s  and c o s t s .  

The p rope r ty  i n  q u e s t i o n  i s  a  s i n g l e  fami ly  r e s idence  

l o c a t e d  on a  s t anda rd  c i t y  l o t  i n  Grea t  F a l l s .  By agreement 

of  t h e  p a r t i e s ,  t h e  p rope r ty  i s  n o t  s u b j e c t  t o  a c t u a l  p a r t i -  

t i o n ,  and t h e  p l a i n t i f f  has  prayed f o r  a p a r t i t i o n  sale and 

a d i v i s i o n  of t h e  proceeds according t o  t h e  i n t e r e s t s  d e t e r -  

mined by t h e  Court .  The defendant  F i r s t  Fede ra l  Savings  and 

Loan Assoc i a t i on  ho lds  a  f i r s t  mortgage on t h e  p rope r ty .  

The p r i o r i t y  of i t s  l i e n  i s  conceded by a l l  p a r t i e s  and,  by 

s t i p u l a t i o n ,  it d i d  n o t  p a r t i c i p a t e  i n  t h e s e  proceedings .  

The f i v e  i n d i v i d u a l  defendants  a r e  t h e  c h i l d r e n  of  p l a i n t i f f  

Mallory D.  Lawrence by h i s  former w i fe ,  Mary K. Lawrence. 

The a p p e l l a n t  l e f t  h i s  family  and t h e  fami ly  home i n  

August 1968 and t h e r e a f t e r  r e s i d e d  i n  ano the r  Montana c i t y .  

Mary K.  Lawrence f i l e d  an  a c t i o n  f o r  s e p a r a t e  maintenance 

and c h i l d  suppor t  on August 5 ,  1968, and a f t e r  a  show cause  

hea r ing  on A p r i l  3 ,  1969, a p p e l l a n t  was o rde red  t o  pay $225 

p e r  month c h i l d  suppor t  t o  t h e  c l e r k  of t h e  c o u r t  pending 

e n t r y  of  a decree .  



The p rope r ty  s u b j e c t  t o  t h i s  l i t i g a t i o n  w a s  t h e  fami ly  

home of Mallory D. Lawrence and Mary K.  Lawrence p r i o r  t o  

t h e i r  s e p a r a t i o n  and d ivorce .  I n  t h e  d ivo rce  decree  da t ed  

August 6 ,  1970, t h e  D i s t r i c t  Court  Judge R . J .  Nelson set  

a s i d e  t h e  fami ly  home, t oge the r  w i t h  f u r n i s h i n g s  and f i x -  

t u r e s ,  f o r  t h e  u se  and b e n e f i t  of  Mary K.  Lawrence and t h e  

minor c h i l d r e n  " u n t i l  f u r t h e r  o r d e r  of  t h e  Court ."  I n  

a d d i t i o n  t o  awarding t h e  u se  of t h e  fami ly  home t o  Mary K.  

Lawrence and t h e  f o u r  minor c h i l d r e n  ( t h e  e l d e s t  c h i l d  had 

a l r e a d y  a t t a i n e d  t h e  age of m a j o r i t y ) ,  t h e  d ivo rce  dec ree  

o rde red  a p p e l l a n t  t o  pay $225 pe r  month t o  t h e  c l e r k  of  

c o u r t  " a s  and f o r  t h e  suppor t  of t h e  s a i d  minor c h i l d r e n  

Appel lan t  made t h e  r equ i r ed  payments through February 

1975, when t h e  youngest  of  t h e  c h i l d r e n  a t t a i n e d  t h e  age of  

ma jo r i t y .  L a t e r ,  on December 11, 1975, he p e t i t i o n e d  t h e  

d ivo rce  c o u r t  f o r  an  o r d e r  determining t h e  r e s p e c t i v e  

i n t e r e s t s  of himself  and h i s  former spouse i n  t h e  p rope r ty .  

A hea r ing  w a s  he ld  on t h i s  p e t i t i o n  on January  8, 1976, b u t  

t h e  D i s t r i c t  Judge made no d e c i s i o n  on t h e  p e t i t i o n ,  d e s p i t e  

t h e  e f f o r t s  of a p p e l l a n t ' s  counsel  t o  o b t a i n  a  r u l i n g .  Mary 

K. Lawrence d i scovered  t h a t  she  had t e rmina l  cancer  and 

qu i t c l a imed  her  i n t e r e s t  i n  t h e  p rope r ty  e q u a l l y  t o  t h e  f i v e  

c h i l d r e n  of  t h e  p a r t i e s ,  t h e  defendants-respondents  i n  t h i s  

a c t i o n ,  i n  a deed da t ed  and recorded May 5 ,  1976. She d i e d  

i n  1977. D i s t r i c t  Judge R . J .  Nelson had l e f t  t h e  bench a t  

t h e  end of  1976 wi thou t  r u l i n g  on a p p e l l a n t ' s  p e t i t i o n .  

Mallory D. Lawrence subsequent ly  f i l e d  t h i s  a c t i o n  f o r  

a  p a r t i t i o n  of t h e  real p rope r ty  on February 9, 1978. The 

m a t t e r  w a s  heard by t h e  D i s t r i c t  Court  on A p r i l  20, 1979 and 

t h e  c o u r t ' s  f i n d i n g s  o f  f a c t ,  conc lus ions  of law, and judg- 



ment w e r e  e n t e r e d  i n  f avo r  of t h e  de fendan t s  on June 12 ,  

1979. 

The p rope r ty  w a s  o r i g i n a l l y  acqu i r ed  i n  1958 by t h e  ap- 

p e l l a n t  and Mary K. Lawrence as j o i n t  t e n a n t s  wi th  a  r i g h t  

of  su rv ivo r sh ip .  The purchase  p r i c e  o f  $15,900 was s a t i s -  

f i e d  by t h e  assumption of an  e x i s t i n g  loan  i n  t h e  amount of  

$11,750 and by a downpayment of $4,150. The D i s t r i c t  Cour t  

found t h e  source  of t h a t  downpayment t o  be $3,029.91 i n  

j o i n t  e q u i t y  from t h e  s a l e  of  a  p rev ious  f ami ly  home i n  

Missoula and a  $2,500 loan  from a p p e l l a n t ' s  f a t h e r  i n  t h e  

form of a  promissory n o t e  s igned by bo th  a p p e l l a n t  and Mary 

K. Lawrence. An unspec i f i ed  p o r t i o n  of t h i s  no t e  w a s  p a i d  

and t h e  remainder of t h e  o b l i g a t i o n  was c a n c e l l e d  a f t e r  t h e  

1970 d ivorce .  The D i s t r i c t  Court  made t h e  f u r t h e r  f i n d i n g  

t h a t  t h e  o r i g i n a l  amount of p r i n c i p a l  owing on t h e  mortgage 

assumed by Mallory D.  Lawrence and Mary K.  Lawrence had been 

reduced by $3,608.30 as of t h e  d a t e  of t h e  d ivo rce .  Based on 

t h e  foregoing ,  t h e  D i s t r i c t  Court  determined a p p e l l a n t ' s  

i n t e r e s t  i n  t h e  p rope r ty  t o  be one-half of  t h e  downpayment 

p l u s  one-half of  t h e  e q u i t y  accumulated du r ing  t h e  marr iage:  

a t o t a l  of $3,879.15. Appel lan t  was o rde red  t o  q u i t c l a i m  

h i s  i n t e r e s t  i n  t h e  p rope r ty  t o  t h e  i n d i v i d u a l  defendants  

upon t h e i r  payment t o  him o f  t h a t  sum. 

Four i s s u e s  a r e  p re sen ted  by t h i s  appea l :  

1. Whether t h e  D i s t r i c t  Court  abused i t s  d i s c r e t i o n  by 

f a i l i n g  t o  o r d e r  a  p a r t i t i o n  s a l e ?  

2 .  Whether t h e  D i s t r i c t  Court  abused i t s  d i s c r e t i o n  by 

f a i l i n g  t o  c r e d i t  a p p e l l a n t  wi th  a  c o n t r i b u t i o n  t o  t h e  

e q u i t y  i n  t h e  home f o r  t h e  c h i l d  suppor t  payments he made 

a f t e r  t h e  d a t e  of d ivo rce?  



3 .  Whether t h e  D i s t r i c t  Cour t  abused i t s  d i s c r e t i o n  by 

f a i l i n g  t o  g i v e  t h e  a p p e l l a n t  c r e d i t  f o r  a p r o - r a t a  s h a r e  o f  

t h e  p r o p e r t y ' s  a p p r e c i a t i o n  i n  v a l u e  by c o n s i d e r i n g  t h e  

p r o p e r t y  a t  i t s  real  market  va lue?  

4 .  Whether Mal lory  D.  Lawrence i s  es topped  from a s -  

s e r t i n g  any i n t e r e s t  i n  t h e  p r o p e r t y  beyond t h a t  i n t e r e s t  

which he had as o f  t h e  d a t e  o f  t h e  d i v o r c e  dec ree?  

I t  i s  a  common p r a c t i c e  i n  cases i n v o l v i n g  a  d i s s o l u -  

t i o n  of  mar r iage  f o r  t h e  D i s t r i c t  Cou r t s  t o  r e q u i r e  t h a t  t h e  

f ami ly  home be  set  a s i d e  d u r i n g  t h e  m i n o r i t i e s  of t h e  c h i l -  

d r e n  f o r  t h e i r  u s e  and b e n e f i t  and f o r  t h a t  o f  t h e i r  mother 

a s  w e l l .  I t  i s  a l s o  u s u a l  i n  such c a s e s  f o r  t h e  c o u r t s  t o  

make some p r o v i s i o n  i n  t h e  d e c r e e  f o r  a f i n a l  d i s p o s i t i o n  o f  

t h e  house,  which i s  u s u a l l y  t h e  f a m i l y ' s  o n l y  major a s s e t ,  

a f t e r  t h e  c h i l d r e n  have reached t h e i r  m a j o r i t i e s  and t h e  

husband 's  o b l i g a t i o n  t o  s u p p o r t  h a s  ceased .  The problem i n  

t h i s  c a s e  arises because  t h e  d e c r e e  of  d i s s o l u t i o n  f a i l e d  t o  

make a n  u l t i m a t e  d i s p o s i t i o n  of  t h e  f ami ly  home, and merely  

se t  it a s i d e  f o r  t h e  u s e  and b e n e f i t  of  t h e  minor c h i l d r e n  

and t h e i r  mother " u n t i l  f u r t h e r  o r d e r  of  t h e  Cour t . "  No 

such o r d e r  was for thcoming p r i o r  t o  t h e  judgment of  t h e  

D i s t r i c t  Cour t  i n  t h e  p r e s e n t  a c t i o n ,  a l t hough  t h e  a p p e l l a n t  

had f i l e d  a p e t i t i o n  f o r  m o d i f i c a t i o n  of  t h e  d e c r e e  o f  

d i s s o l u t i o n  on December 11, 1975, and r e p e a t e d l y  a t t emp ted  

t o  o b t a i n  a  r u l i n g  on t h a t  p e t i t i o n .  

Subsequent ly ,  Mal lory  D.  Lawrence b rought  t h i s  a c t i o n  

f o r  a p a r t i t i o n  of  t h e  real  p r o p e r t y ,  r e q u e s t i n g  a p a r t i t i o n  

sale. The f i r s t  i s s u e  t o  be  r e s o l v e d  i s  whether o r  n o t  t h e  

D i s t r i c t  Cou r t  abused i t s  d i s c r e t i o n  by f a i l i n g  t o  o r d e r  a  

p a r t i t i o n  s a l e .  



During p r e t r i a l  conference t h e  D i s t r i c t  Court  r u l e d ,  on 

agreement of t h e  p a r t i e s ,  t h a t  a s  a  m a t t e r  of  law t h e  e f f e c t  

of  a  q u i t c l a i m  deed by one of two j o i n t  t e n a n t s  t o  a  t h i r d  

p a r t y  is  t o  c r e a t e  a tenancy i n  common between t h e  j o i n t  

t e n a n t  who d i d  n o t  j o i n  i n  t h e  deed and t h e  t h i r d  p a r t y .  

Appel lan t  argued i n  t h e  t r i a l  c o u r t  t h a t  t i t l e  t o  t h e  resi- 

dence was he ld  i n  j o i n t  tenancy by himself  and h i s  former 

w i fe ,  s o  t h a t  when she  executed a  q u i t c l a i m  deed t o  t h e i r  

f i v e  c h i l d r e n ,  t h e  j o i n t  tenancy was severed and t h e  appe l -  

l a n t  and h i s  c h i l d r e n  became t e n a n t s  i n  common. Under t h i s  

theory ,  he r e t a i n e d  an undivided one-half i n t e r e s t  i n  t h e  

p rope r ty  whi le  they  shared e q u a l l y  i n  t h e  w i f e ' s  h a l f  and 

t h e r e f o r e  each  r ece ived  a n  undivided one- tenth  i n t e r e s t .  I n  

response  t o  t h e  de fendan t s '  con ten t ions ,  a p p e l l a n t  claimed 

i n  t h e  a l t e r n a t i v e  h i s  c o n t r i b u t i o n  t o  e q u i t y  a s  a  b a s i s  f o r  

determining h i s  i n t e r e s t  i n  t h e  p rope r ty .  

"The primary o b j e c t  of  an  a c t i o n  of  p a r t i t i o n  . . . 
[ i s ]  . . . t o  d i v i d e  among t h e  co-owners l and  he ld  by them 

e i t h e r  a s  j o i n t  t e n a n t s  o r  as t e n a n t s  i n  common accord ing  t o  

t h e i r  r e s p e c t i v e  i n t e r e s t  . . ." Emery v.  Emery (1948) ,  122 

Mont. 201, 200 P.2d 251, 265. I n  Montana, an a c t i o n  f o r  

p a r t i t i o n  i s  a  s p e c i a l  s t a t u t o r y  proceeding.  Hurley v.  

O ' N e i l l  (1905) ,  31 Mont. 595, 79 P. 242, 243. "We must 

t h e r e f o r e  look t o  t h e  s t a t u t e  f o r  t h e  a u t h o r i t y  t o  b r i n g  t h e  

a c t i o n ,  and f o r  t h e  procedure  t o  be followed both i n  b r ing ing  

t h e  a c t i o n  and a f t e r  i t  i s  i n s t i t u t e d . "  Hurley,  sup ra ,  79 

P. a t  243. Our s t a t u t e  a u t h o r i z i n g  an  a c t i o n  f o r  p a r t i t i o n  

i s  s e c t i o n  70-29-101, MCA: 

"When s e v e r a l  c o t e n a n t s  hold  and are i n  
possess ion  of  real  p rope r ty  as  j o i n t  t e n a n t s  
o r  t e n a n t s  i n  common, i n  which one o r  more 
of them have an  e s t a t e  o r  i n h e r i t a n c e  o r  f o r  
l i f e  o r  l i v e s  o r  f o r  y e a r s ,  - an a c t i o n  m a y  be 



brought  9 one o r  more of  such persons  f o r  ----- 
a p a r t i t i o n  t h e r e o f ,  according t o  t h e  respec-  - 
t i v e  r i g h t s  of  t h e  persons  i n t e r e s t e d  t h e r e i n ,  
and f o r  a sale of  such p rope r ty  o r  a p a r t  
thereof  i f  i t  appears  t h a t  a p a r t i t i o n  cannot  
be made wi thout  a g r e a t  p r e j u d i c e  t o  t h e  own- 
e r s . "  (EZnphasis added.)  

Although he i s  a t e n a n t  i n  common hold ing  l e g a l  t i t l e  

t o  an  e s t a t e  of i n h e r i t a n c e ,  t h e  a p p e l l a n t  i n  t h i s  c a s e  i s  

n o t  i n  a c t u a l  possess ion  of  t h e  p rope r ty  because of  t h e  

d ivo rce  dec ree  g r a n t i n g  e x c l u s i v e  posses s ion  t o  h i s  former 

w i fe ,  now deceased,  and t h e i r  then minor c h i l d r e n .  Actua l  

p h y s i c a l  possess ion  however has  been he ld  n o t  t o  be essen-  

t i a l  t o  maintenance of  an  a c t i o n  f o r  p a r t i t i o n  under o u r  

s t a t u t e :  

"The Montana s t a t u t e  g i v e s  t h e  remedy of  
p a r t i t i o n  t o  co- tenants  'who hold and a r e  
i n  possess ion  of  real  p rope r ty  a s  j o i n t  
t e n a n t s  o r  t e n a n t s  i n  common,' e t c .  Code 
Civ. Proc. 5 1340 [now S 70-29-101, MCA]. 
W e  t h i n k  t h a t  t h e  possess ion  which t h e  
l a w  imputes t o  t h e  ho lder  of  t h e  l e g a l  
t i t l e  i s  s u f f i c i e n t  t o  main ta in  p a r t i t i o n ,  
under t h i s  s t a t u t e . "  Heinze v .  B u t t e  & 
Boston Consol idated Mining Co. ( 9 t h  C i r .  
1903) ,  126 F. 1, 3, c e r t .  den. 195 U . S .  
631. 

Having m e t  t h e  s t a t u t o r y  p r e r e q u i s i t e s  of s e c t i o n  70- 

29-101, MCA, a p p e l l a n t  was e n t i t l e d  a s  a m a t t e r  o f  r i g h t  t o  

main ta in  h i s  s u i t  f o r  p a r t i t i o n  under t h a t  s e c t i o n ,  which 

provides :  "an a c t i o n  may be brought by one o r  more of  such 

persons  f o r  a p a r t i t i o n  . . ." Thi s  conc lus ion  i s  but-  

t r e s s e d  by t h e  d i r e c t i v e  i n  s e c t i o n  70-29-202(1), MCArthat 

wh i l e  t h e  c o u r t  may o r d e r  a p a r t i t i o n  sale i n  a p p r o p r i a t e  

c i rcumstances ,  i t  must o the rwi se  o r d e r  an a c t u a l  p a r t i t i o n  

upon t h e  r e q u i s i t e  p r o o f s  being made. 

" I f  it be a l l e g e d  i n  t h e  complaint  and 
e s t a b l i s h e d  by evidence o r  i f  it appear  
by t h e  evidence wi thou t  such a l l e g a t i o n  
i n  t h e  complaint  t o  t h e  s a t i s f a c t i o n  of 
t h e  c o u r t  t h a t  t h e  p rope r ty  o r  any p a r t  



i s  s o  s i t u a t e d  t h a t  t h e  p a r t i t i o n  cannot  
be  made wi thout  g r e a t  p r e j u d i c e  t o  t h e  
owners, t h e  c o u r t  may o r d e r  a sale t h e r e -  
o f ;  o therwise ,  upon t h e  r e q u i s i t e  p r o o f s  
being made, - -- it must o r d e r  a p a r t i t i o n  
accord ing  -- t o  t h e  r e s p e c t i v e  r i g h t s  of 
t h e  p a r t i e s  a s  a s c e r t a i n e d  by t h e  court 
and appo in t  t h r e e  r e f e r e e s  t h e r e f o r  and 
must d e s i g n a t e  t h e  p o r t i o n  t o  remain un- 
d iv ided  f o r  t h e  owners whose i n t e r e s t s  
remain unknown o r  a r e  n o t  a s c e r t a i n e d . "  
Sec t ion  70-29-202(1), MCA. (Emphasis added.)  

Although t h e r e  a r e  no Montana c a s e s  d i r e c t l y  on p o i n t ,  

t h e  g e n e r a l  r u l e  i s  t h a t  a c o t e n a n t  i s  e n t i t l e d  t o  p a r t i t i o n  

as a  matter of  r i g h t ,  and n o t  merely as a m a t t e r  of g r a c e  

w i t h i n  t h e  d i s c r e t i o n  of  t h e  c o u r t .  While t h e  r i g h t  i s  

sometimes s a i d  t o  be a b s o l u t e ,  p a r t i t i o n  may be denied where 

it would be a g a i n s t  p u b l i c  p o l i c y  o r  l e g a l  o r  e q u i t a b l e  

p r i n c i p l e s ,  and t h e  r i g h t  may i n  a p p r o p r i a t e  c i rcumstances  

be waived by agreement of  t h e  p a r t i e s .  68 C.J.S. P a r t i t i o n  

§ 21; 59 Am.Jur.2d P a r t i t i o n  530; 4 Thompson on Real P rope r ty  

5  1822 (1979);  2 T i f f any  on Real P rope r ty  § 474 (3rd  ed.  

1939) ;  4A Powell on Real P rope r ty  5  611 (1949) .  C a l i f o r n i a  

has  i n t e r p r e t e d  i t s  p a r t i t i o n  s t a t u t e  i n  accordance w i t h  

t h i s  g e n e r a l  r u l e .  Lazzarevich v .  Lazzarevich (1952) ,  39 

Cal.2d 48, 244 P.2d 1, 2;  DeRoulet v. Mi tche l  (1945) ,  70 

Cal.App.2d 120, 160 P.2d 574, 576. S e c t i o n s  70-29-101 and 

70-29-202(1), MCA,were  o r i g i n a l l y  enac ted  i n  1867 a s  p a r t  of 

t h e  Bannack S t a t u t e s ;  t h e i r  source  i s  s e c t i o n s  752 and 763 

o f  t h e  C a l i f o r n i a  Code of  C i v i l  Procedure.  Montana fo l lows  

t h e  r u l e  of s t a t u t o r y  c o n s t r u c t i o n  t h a t  where a s t a t u t e  i s  

adopted from a  sister s t a t e ,  i t  i s  o r d i n a r i l y  presumed t h a t  

t h e  l e g i s l a t u r e  borrows t h e  c o n s t r u c t i o n  p laced  upon it by 

t h e  h i g h e s t  c o u r t  of t h e  s ta te  from which it i s  borrowed, 

a l though  such c o n s t r u c t i o n  i s  n o t  b ind ing  upon t h i s  Court .  

Con t inen ta l  O i l  Co. v.  Board of Labor Appeals (1978) ,  - 



Mont. 582 P.2d 1236, 1240, 35 St.Rep. 1153, 1156; J.T. 

M i l l e r  Co. v.  Made1 (1978) ,  Mont. -1 575 P.2d 1321, 

1322, 35 St.Rep. 263, 265; S t a t e  v. Murphy (1977) ,  - Mont. 

, 570 P.2d 1103, 1105, 34 St.Rep. 1174, 1177; S t a t e  ex 

r e l .  Mankin v.  Wilson (1977) ,  Mont . 569 P.2d 922, 

924, 34 St.Rep. 1075, 1078. Therefore ,  i n  view of  t h e  

C a l i f o r n i a  c o u r t s '  i n t e r p r e t a t i o n  of  t h e  C a l i f o r n i a  s t a t u t e s ,  

which a r e  bo th  s i m i l a r  t o  and t h e  source  of  ou r  own s t a t u t e s ,  

w e  are persuaded t o  adopt  t h e  gene ra l  r u l e  i n  t h i s  j u r i s d i c -  

t i o n .  

S ince  p a r t i t i o n  may be denied where it would be a g a i n s t  

p r i n c i p l e s  of  l a w  o r  e q u i t y  o r  a g a i n s t  p u b l i c  p o l i c y ,  w e  

must a sk  whether any of  t h e s e  reasons  e x i s t  f o r  denying 

p a r t i t i o n  i n  t h i s  case .  The d i f f i c u l t y  a r i s e s  because of  

t h e  open d i v o r c e  decree ,  which f a i l e d  t o  make a f i n a l  d i s -  

p o s i t i o n  of  t h e  marital  p rope r ty ,  i .e .  t h e  house and l o t  now 

sought  t o  be p a r t i t i o n e d .  C e r t a i n l y ,  i t  would be a g a i n s t  

p u b l i c  p o l i c y  and p r i n c i p l e s  of l a w  and e q u i t y  t o  a l l ow 

p a r t i t i o n  du r ing  t h e  minor i ty  of t h e  c h i l d r e n  whi le  t h e  

house w a s  set  a s i d e  f o r  t h e  e x c l u s i v e  u se  of t h e  mother and 

minor c h i l d r e n  under a  dec ree  of d i s s o l u t i o n .  I n  t h e  

p r e s e n t  ca se ,  however, t h e  former w i fe  i s  deceased and a l l  

of  t h e  c h i l d r e n  have a t t a i n e d  t h e  age of ma jo r i t y .  They are 

now t h e  a p p e l l a n t ' s  c o t e n a n t s ,  having been deeded t h e  

i n t e r e s t  of  t h e i r  mother by q u i t c l a i m  deed p r i o r  t o  t h e  

i n s t i t u t i o n  of t h i s  a c t i o n  f o r  p a r t i t i o n .  That  being t h e  

c a s e ,  we conclude t h a t  t h e  D i s t r i c t  Court  abused i t s  d i s -  

c r e t i o n  i n  denying p a r t i t i o n .  Our conc lus ion  i s  supported 

by t h e  d e c i s i o n s  i n  s e v e r a l  cases hold ing  t h a t  a  former 

spouse i s  e n t i t l e d  t o  p a r t i t i o n  a f t e r  a dec ree  of d ivo rce .  

T u l l i s  v. T u l l i s  ( F l a .  1978) ,  360 So.2d 375; B e s t  v. ~ i l l i a m s  



(19761, 260 Ark. 30, 537 S.W.2d 793; Squibb v.  Squibb (1961) ,  

190 Cal.App.2d 766, 12 Gal-Rptr. 346; Barba v.  Barba (1951) ,  

103 Cal.App.2d 395, 229 P.2d 465, 466; Deacon v. Deacon 

(1929) ,  101  Gal-App. 195, 281 P. 533, 535; Yax v. Yax (1925) ,  

240 N . Y .  590, 148 N.E. 717; Lang v. Lang (1920) ,  182 Cal.  

765, 770, 190 P. 181. 

The second i s s u e  presen ted  by t h i s  appea l  i s  whether o r  

n o t  t h e  D i s t r i c t  Court  abused i t s  d i s c r e t i o n  by f a i l i n g  t o  

c r e d i t  a p p e l l a n t  w i t h  a c o n t r i b u t i o n  t o  t h e  e q u i t y  i n  t h e  

home f o r  t h e  c h i l d  suppor t  payments he made a f t e r  t h e  dec ree  

of d ivo rce .  The D i s t r i c t  Court  o rdered  a p p e l l a n t  t o  q u i t -  

c l a im  h i s  i n t e r e s t  t o  t h e  i n d i v i d u a l  respondents  upon t h e i r  

payment t o  him of  a  sum r e p r e s e n t i n g  one-half of t h e  down- 

payment made on t h e  house p l u s  one-half of t h e  r educ t ion  i n  

t h e  p r i n c i p a l  ba lance  owing on t h e  mortgage as of t h e  d a t e  

of t h e  d ivo rce  decree :  a  t o t a l  of  $3,879.15. Thus, appe l -  

l a n t  complains he w a s  n o t  c r e d i t e d  w i t h  any i n c r e a s e  i n  

e q u i t y  i n  t h e  p r o p e r t y  a f t e r  t h e  1970 dec ree ,  a l though  he 

made suppor t  payments of  $225 pe r  month u n t i l  h i s  youngest  

c h i l d  reached m a j o r i t y  i n  1975. The tes t imony was t h a t  t h e  

house payments, i nc lud ing  t a x e s  and in su rance ,  were approxi-  

mately  $130 pe r  month. 

The D i s t r i c t  Court  found t h a t  from March 1969 t o  t h e  

p r e s e n t  t i m e ,  Mary K. Lawrence and he r  c h i l d r e n  have made 

a l l  of  t h e  monthly mortgage payments and pa id  a l l  t a x e s  and 

in su rance  on t h e  p rope r ty ,  whi le  a p p e l l a n t  has  f a i l e d  t o  

make any such payments. The payments which a p p e l l a n t  was 

o rde red  t o  make f o r  t h e  "support"  of  h i s  minor c h i l d r e n  W e r e  

i n tended  t o  prov ide  f o r  t h e  common n e c e s s i t i e s  of l i f e .  I£ 

t h e  D i s t r i c t  Court  had in tended  t h a t  a  p a r t  of  t h e  suppor t  



payment was r e t u r n a b l e  t o  t h e  f a t h e r  i n  t h e  form of  an 

e q u i t y  i n  t h e  house a f t e r  t h e  c h i l d r e n  w e r e  emancipated, it 

should have been c l e a r l y  s p e l l e d  o u t  i n  t h e  d ivo rce  judg- 

ment. I t  w a s  no t .  Appel lan t  c la ims  t h a t  Judge Nelson ' s  

remarks t o  a p p e l l a n t  a t  t h e  conc lus ion  of  t h e  A p r i l  3 ,  1969 

show cause hear ing  demonstra te  t h a t  he in tended  t h e  $ 2 2 5  

monthly c h i l d  suppor t  payments t o  cover  t h e  house mortgage 

payments. H i s  remarks may appear  t o  i n d i c a t e  t h i s  b u t  aga in  

they  may no t .  Th i s  i s  t h e  reason t h a t  a re fund  of t h i s  k ind  

must appear  i n  t h e  judgment. The D i s t r i c t  Court  p r o p e r l y  

denied a p p e l l a n t  c r e d i t  f o r  any i n c r e a s e  i n  e q u i t y  i n  t h e  

house on account  of t h e  c h i l d  suppor t  payments he made a f t e r  

t h e  dec ree  of d ivo rce .  

Never the less ,  t h e  D i s t r i c t  Court  abused i t s  d i s c r e t i o n  

by f a i l i n g  t o  c r e d i t  a p p e l l a n t  w i t h  a  p ro - r a t a  s h a r e  of t h e  

p r o p e r t y ' s  a p p r e c i a t i o n  i n  va lue .  Appel lan t  remained a  

c o t e n a n t  a f t e r  t h e  1970 d ivo rce  dec ree ,  and a s  such he was 

e n t i t l e d  t o  a  s h a r e  of t h e  a p p r e c i a t i o n  i n  p ropor t ion  t o  h i s  

i n t e r e s t  i n  t h e  p rope r ty .  By l i m i t i n g  h i s  i n t e r e s t  t o  one- 

h a l f  of t h e  1958 downpayment and one-half of  t h e  amount by 

which t h e  p r i n c i p a l  owing on t h e  mortgage was reduced du r ing  

t h e  marr iage,  t h e  D i s t r i c t  Court  complete ly  denied a p p e l l a n t  

t h e  b e n e f i t  of t h e  p r o p e r t y ' s  i n c r e a s e  i n  va lue  over  t h e  

p a s t  twenty-odd yea r s .  Appel lan t  w a s  e n t i t l e d  t o  h i s  pro- 

p o r t i o n a t e  s h a r e  of  t h a t  a p p r e c i a t i o n  a s  a  co t enan t .  

That  i s  n o t  t o  say t h a t  a p a r t i t i o n  c o u r t  may n o t  make 

an e q u i t a b l e  adjustment  of  t h e  c o t e n a n t s '  i n t e r e s t s .  On t h e  

c o n t r a r y ,  t h e  r u l e  i s  t h a t  " [ t l h e  c o u r t  can a d j u s t  a l l  t h e  

e q u i t i e s  of  t h e  p a r t i e s  t o  a  p a r t i t i o n  s u i t ,  i f  they  a r e  

l i m i t e d  t o  such a s  a r i s e  from t h e  p a r t i t i o n  of t h e  l and  . . ." 



4 ~hompson on Real  P rope r ty  § §  1829, 1830 a t  331 (1979) .  

See a l s o  4A Powell on Real Proper ty  S 611 a t  646-647 (1949);  

68 C.J.S. P a r t i t i o n  § 135; Demetris v .  D e m e t r i s  (1954) ,  125 

C a l . ~ p p . 2 d  4 4 0 ,  270 P.2d 891, 894; Withington v. C o l l i n s  

(1943) ,  60 Cal.App.2d 110, 1 4 0  P.2d 493, 495. Our p a r t i t i o n  

s t a t u t e  p rov ides  t h a t  " [ t l h e  r i g h t  of  t h e  s e v e r a l  p a r t i e s ,  

p l a i n t i f f  as w e l l  a s  defendant ,  may be p u t  i n  i s s u e ,  t r i e d ,  

and determined i n  such a c t i o n . "  S e c t i o n  70-29-201, MCA. 

The D i s t r i c t  Court  found t h a t  a p p e l l a n t  ceased making 

house payments a f t e r  t h e  d ivo rce  w a s  g r an t ed ,  and a l l  house 

payments a f t e r  t h a t  t ime w e r e  made by t h e  respondents  and 

t h e i r  mother. " I n  t h e  f i n a l  account ing between t h e  co- 

t e n a n t s  i n c i d e n t  t o  p a r t i t i o n ,  a  c o t e n a n t  w i l l  be charged 

wi th  . . . payments i n  d i scha rge  of p r i n c i p a l  and i n t e r e s t  

on mortgages and o t h e r  l i e n s  . . ." 2 American Law of  

P rope r ty  § 6.26 a t  117 (1952) .  See a l s o  Bai ley  v.  Mormino 

(1958) ,  6  App.Div.2d 993, 175 N.Y.S.2d 993; Fundaburk v .  

Cody (1954) ,  261 Ala. 25, 72 So.2d 710; Hermance v.  Weisner 

(1938) ,  228 W i s .  501, 279 N.W. 608, 610. Thus, respondents  

should be c r e d i t e d  wi th  payments i n  exces s  of t h e i r  s h a r e  

expended by them a f t e r  t h e  d ivo rce  f o r  p r i n c i p a l  and i n -  

t e r e s t  p l u s  i n su rance  and t a x e s  on t h e  p rope r ty .  Appel lan t  

i s  n o t  e n t i t l e d  t o  an  o f f s e t  a g a i n s t  t h i s  c r e d i t  f o r  t h e  

r ea sonab le  r e n t a l  va lue  of  t h e  p rope r ty  du r ing  t h e  pe r iod  of 

t i m e  be fo re  t h i s  a c t i o n .  Even though t h e  respondents  re- 

mained i n  e x c l u s i v e  posses s ion ,  t h e  g e n e r a l  r u l e  i s  t h a t  a 

c o t e n a n t  i n  possess ion  i s  n o t  l i a b l e  f o r  t h e  use  and occu- 

p a t i o n  of t h e  premises .  68 C.J.S. P a r t i t i o n  § 1 3 8 ( b ) ,  That  

i s  e s p e c i a l l y  t r u e  i n  t h i s  ca se  where respondents  enjoyed 

t h e  b e n e f i t s  of pos ses s ion  under a c o u r t  decree .    he re- 

spondents ,  however, must account  f o r  t h e  va lue  of t h e i r  use  



and occupa t i on  i n  e x c e s s  o f  t h e i r  p r o p o r t i o n a t e  s h a r e  a f t e r  

t h e  a p p e l l a n t  demanded t h e  e q u i v a l e n t  of j o i n t  p o s s e s s i o n  i n  

February  1978 by i n i t i a t i n g  t h i s  a c t i o n  f o r  a p a r t i t i o n  

s a l e .  E l d r i d g e  v .  Wolf ( 1927 ) ,  129 Misc.Rep. 617, 221 

N . Y . S .  508, 511. 

The f i n a l  i s s u e  f o r  o u r  c o n s i d e r a t i o n  i s  whether  o r  n o t  

Mal lory  D. Lawrence i s  es topped  from a s s e r t i n g  any i n t e r e s t  

i n  t h e  p r o p e r t y  beyond t h a t  which he  had a s  o f  t h e  d a t e  o f  

t h e  d i v o r c e  dec r ee .  The Di s t r i c t  Cou r t  found t h a t  he  was s o  

es topped  f o r  two r ea sons :  (1) because  he  a l l e g e d l y  changed 

h i s  purpose  t o  t h e  i n j u r y  o f  t h e  de f endan t  by f i r s t  c l a im ing  

t o  have made c h i l d  s u p p o r t  payments under  t h e  d i v o r c e  d e c r e e  

and t hen  a s s e r t i n g  t h a t  he  h a s  been making house payments 

a l l  t h e s e  y e a r s ;  and ( 2 )  because  he  a l l e g e d l y  a t t emp ted  t o  

t a k e  advan tage  o f  h i s  own "wrong" by f a i l i n g  t o  c o n t r i b u t e  

t o  t h e  accumulated e q u i t y  i n  t h e  p r o p e r t y  and by now seek ing  

a n  award o f  p a r t  o f  t h a t  e q u i t y .  

I t  i s  unnecessa ry  f o r  u s  t o  c o n s i d e r  t h e  f i r s t  f i n d i n g  

because  w e  have concluded t h a t  t h e  D i s t r i c t  Cou r t  p r o p e r l y  

den i ed  a p p e l l a n t  c r e d i t  f o r  any i n c r e a s e  i n  e q u i t y  i n  t h e  

house on accoun t  o f  t h e  c h i l d  s u p p o r t  payments he  made a f t e r  

t h e  d i v o r c e  dec r ee .  W e  d i s a g r e e  w i t h  t h e  D i s t r i c t  C o u r t ' s  

conc lu s ion  t h a t  a p p e l l a n t  was es topped  from a s s e r t i n g  any 

i n t e r e s t  i n  t h e  p r o p e r t y ' s  a p p r e c i a t i o n  i n  v a l u e  a f t e r  t h e  

d i v o r c e  f o r  r e a s o n s  s t a t e d  e a r l i e r  i n  t h i s  o p i n i o n  r e l a t i n g  

t o  h i s  r i g h t s  a s  a  c o t e n a n t .  Fur thermore ,  a p p e l l a n t  com- 

m i t t e d  no "wrong" by f a i l i n g  t o  make house payments a f t e r  

t h e  d i v o r c e ,  and t h e  D i s t r i c t  C o u r t ' s  conc lu s ion  t h a t  he  i s  

e s topped  t o  t a k e  advan tage  o f  h i s  own a l l e g e d  "wrong" i s  

e r roneous .  



I n  summary, t h e r e  was no s u b s t a n t i a l  b a s i s  f o r  t h e  

D i s t r i c t  C o u r t ' s  f i n d i n g s  as t o  a p p e l l a n t ' s  i n t e r e s t  i n  t h e  

p rope r ty ,  and t h e s e  f i n d i n g s  must be s e t  a s i d e .  "Where 

t h e r e  i s  no s u b s t a n t i a l  b a s i s  f o r  D i s t r i c t  Court  f i n d i n g s  

and i f  a  c l e a r  and s a t i s f a c t o r y  showing i s  n o t  made t o  

suppor t  t h e  f i n d i n g s ,  t h i s  Court  w i l l  set such f i n d i n g s  

a s i d e . "  Swanson v. S t .  J o h n ' s  Lutheran Hosp i t a l  (1979) ,  

Mont. , 597 P.2d 702, 708, 36 St.Rep. 1075. See 

a l s o  Johnson v. Johnson (1977) ,  172 Mont. 150, 560 P.2d 

1331, 1333. 

The cause  i s  a f f i rmed i n  p a r t  and r eve r sed  i n  p a r t  and 

remanded t o  t h e  D i s t r i c t  Court  f o r  a p a r t i t i o n  s a l e  and t o  

a d j u s t  t h e  p a r t i e s '  e q u i t i e s  i n  conformity  w i th  t h i s  op in ion .  

J u s t i c e  

W e  concur: 

% & J P Z ' ~ -  Chief J u s t i c e  

- a .  
J u s t i c e s  


