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M r .  J u s t i c e  John Conway Ha r r i son  d e l i v e r e d  t h e  Opinion of  
t h e  Cour t .  

c his i s  a n  a p p e a l  by t h e  S t a t e  o f  Montana from a n  o r d e r  

o f  t h e  D i s t r i c t  Cour t ,  Th i rd  J u d i c i a l  D i s t r i c t ,  i n  and f o r  

G r a n i t e  County, which r e l e a s e d  t h e  p e t i t i o n e r ,  C h a r l e s  L. 

C r a b t r e e ,  from cus tody  o f  t h e  County S h e r i f f  who was ho ld ing  

him p u r s u a n t  t o  a n  e x t r a d i t i o n  r e q u e s t  from t h e  S t a t e  of  

Oregon. 

The i s s u e  b e f o r e  t h i s  Cou r t  i s  whether  t h e  t r i a l  judge 

e r r e d  i n  c o n s i d e r i n g  t h e  m e r i t s  o f  t h e  Oregon cha rges  a g a i n s t  

C r a b t r e e  when d e c i d i n g  whether  o r  n o t  he  shou ld  be  e x t r a d i t e d  

t o  t h e  S t a t e  o f  Oregon. 

The p e t i t i o n e r  and h i s  w i f e  Co r r i ne  A .  Melton ( C r a b t r e e )  

w e r e  d ivo rced  on February  27, 1970 i n  t h e  Clackamas County 

C i r c u i t  Cour t .  Tha t  c o u r t  o rde r ed  p e t i t i o n e r  t o  pay $225 

p e r  month f o r  t h e  s u p p o r t  o f  t h e  p a r t i e s '  t h r e e  c h i l d r e n .  

The w i f e  had d i f f i c u l t y  c o l l e c t i n g  t h e  s u p p o r t  payments from 

t h e  p e t i t i o n e r .  I n  J u l y  1970,  s h e  sought  t h e  a s s i s t a n c e  of  

t h e  Clackamas County D i s t r i c t  A t t o rney  i n  c o n t a c t i n g  t h e  

p e t i t i o n e r  t o  c o l l e c t  payments. P e t i t i o n e r  was l o c a t e d  i n  

P h i l l i p s b u r g ,  Montana, where he  r e s i d e d .  H e  owns and oper -  

a t e s  a l ogg ing  company i n  G r a n i t e  County. P e t i t i o n e r  ag r eed  

t o  pay t h e  w i f e  $150 p e r  month f o r  c h i l d  supppo r t ,  b u t  i n  

t h e  f i r s t  t e n  months o f  1972, t h e  w i f e  r e p o r t e d  t h a t  s h e  

r e c e i v e d  o n l y  f i v e  s u p p o r t  payments. I n  September 1973, t h e  

Clackamas County C i r c u i t  Cou r t  de te rmined  t h a t  t h e  p e t i t i o n e r  

was $1500 i n  a r r e a r s  f o r  s u p p o r t  payments. 

I n  1975,  a  Clackamas County grand j u r y  r e t u r n e d  a t h r e e  

c o u n t  i n d i c t m e n t  f o r  nonpayment of  c h i l d  s u p p o r t  a g a i n s t  t h e  

p e t i t i o n e r .  Warrants  f o r  p e t i t i o n e r ' s  a r res t  w e r e  s e n t  t o  t h e  

G r a n i t e  County S h e r i f f .  Although no a r r e s t  was made, on  



October 31, 1976, t h e  G r a n i t e  County D i s t r i c t  Cour t  e n t e r e d  

an o r d e r  r e q u i r i n g  t h e  p e t i t i o n e r  t o  pay $150 p e r  month f o r  

t h e  s u p p o r t  o f  t h e  t h r e e  c h i l d r e n .  

P e t i t i o n e r  made o n l y  t h r e e  payments between August 1976 

and J anua ry  1977, and on August 22, 1978, t h e  Clackamas 

County grand j u r y  i n d i c t e d  t h e  p e t i t i o n e r  f o r  two coun t s  of  

c r i m i n a l  nonsuppor t ,  a  c l a s s  C f e l o n y  i n  Oregon. The r e c o r d s  

of  t h e  Clackamas County C i r c u i t  Cour t  show t h a t  i n  1978 o n l y  

one payment was r e c e i v e d  from t h e  p e t i t i o n e r .  

The Governor o f  Oregon s i gned  a  r e q u i s i t i o n  s eek ing  

e x t r a d i t i o n  o f  t h e  p e t i t i o n e r  t o  Oregon f o r  a  t r i a l  i n  

Clackamas County on two c o u n t s  o f  c r i m i n a l  nonsuppor t .  Upon 

r e c e i p t  o f  t h e  r e q u i s i t i o n ,  Governor Thomas Judge of Montana 

i s s u e d  a  w a r r a n t  f o r  t h e  a r r e s t  o f  p e t i t i o n e r  and f o r  h i s  

d e l i v e r a n c e  t o  t h e  a u t h o r i z e d  a g e n t  o f  t h e  Governor of  

Oregon. 

P e t i t i o n e r  was a r r e s t e d  by t h e  G r a n i t e  County S h e r i f f  

on A p r i l  19 ,  1979, and f i l e d  a  p e t i t i o n  w i t h  t h e  D i s t r i c t  

Cour t  i n  which he named t h e  S t a t e  of  Montana a s  p l a i n t i f f  

and himsel f  a s  de f endan t ,  and sought  r e l i e f  by means o f  a  

w r i t  of  habeas  corpus .  Each p a r t y  f i l e d  a  b r i e f  and memoran- 

dum i n  s u p p o r t  o f  i t s  p o s i t i o n ,  and t h e  D i s t r i c t  Cour t  h e l d  

a  show cause  h e a r i n g  on J u l y  24, 1979. The c o u r t ' s  o r d e r  o f  

August 7 ,  1979 o rde r ed  t h e  r e l e a s e  of  p e t i t i o n e r  from t h e  

cus tody  o f  t h e  G r a n i t e  County S h e r i f f  and r e q u i r e d  t h e  

p e t i t i o n e r  t o  pay $100 p e r  month f o r  t h e  s u p p o r t  o f  h i s  two 

sons .  I t  i s  from t h i s  o r d e r  t h a t  t h e  S t a t e  o f  Montana 

a p p e a l s .  

Th i s  c a s e  i n v o l v e s  a n  i n t e r p r e t a t i o n  o f  t h e  i n t e r a c t i o n  

between Montana 's  Uniform Rec ip roca l  Enforcement o f  Suppor t  

Ac t  and t h e  Uniform Cr imina l  E x t r a d i t i o n  A c t .  Th i s  a p p e a r s  



t o  be a c a s e  o f  f i r s t  impress ion  i n  Montana. 

The a p p e l l a n t  S t a t e ' s  argument i s  based on i t s  con- 

t e n t i o n  t h a t  t h e  e x t r a d i t i o n  o f  p e t i t i o n e r  i s  f o r  a  c r i m i n a l  

cha rge  and t h a t  a  j u d i c i a l  r ev iew of t h e  p r o p r i e t y  o f  t h e  

e x t r a d i t i o n  o r d e r  must be l i m i t e d  t o  t h e  i n q u i r y  pe rmi t t ed  

by t h e  Uni ted  S t a t e s  Supreme Cour t  i n  t h e  c a s e  of  Michigan 

v .  Doran (1978 ) ,  - U.S. 99 S.Ct.  530. See a l s o  S t a t e  

v .  Booth (1958) ,  134 Mont. 235, 328 P.2d 1104; I n  re H a r t  

(1978) I - Mont. , 583 P.2d 4 1 1 ,  35 St.Rep. 1234. I n  

Doran, t h e  p e t i t i o n e r  sough t  a  w r i t  o f  habeas  co rpus  i n  

o r d e r  t o  avo id  e x t r a d i t i o n  f o r  cha rge s  o f  t h e f t  o f  a  motor 

v e h i c l e  and t h e f t  by embezzlement. The Uni ted  S t a t e s  Supreme 

Cour t  h e l d  t h a t  t h e  Michigan Supreme Cour t  e r r e d  when i t  

r e v e r s e d  t h e  t r i a l  c o u r t ' s  d e n i a l  of  t h e  habeas  co rpus  

p e t i t i o n .  

The Doran d e c i s i o n  i s  based on t h e  C o u r t ' s  i n t e r p r e t a -  

t i o n  o f  A r t i c l e  I V ,  S e c t i o n  2  of  t h e  Uni ted  S t a t e s  C o n s t i t u -  

t i o n  which p rov ide s :  

"A Person  charged i n  any S t a t e  w i t h  Treason ,  
Fe lony ,  o r  o t h e r  C r i m e ,  who s h a l l  f l e e  from 
J u s t i c e ,  and be found i n  a n o t h e r  S t a t e ,  s h a l l  
on Demand of  t h e  e x e c u t i v e  a u t h o r i t y  o f  t h e  
S t a t e  from which he f l e d ,  be d e l i v e r e d  up, t o  
be removed t o  t h e  S t a t e  having J u r i s d i c t i o n  o f  
t h e  Crime." 

The Supreme Cour t  h e l d  t h a t  A r t i c l e  I V ,  S e c t i o n  2  p r o h i b i t e d  

c o u r t s  i n  t h e  asylum s t a t e  from rev iewing  t h e  de t e rmina t i on  

o f  a  n e u t r a l  m a g i s t r a t e  i n  t h e  demanding s t a t e  t h a t  p robab l e  

cause  t o  s u p p o r t  t h e  e x t r a d i t i o n  demand e x i s t e d .  The Cour t  

s t a t e d  t h a t  once  t h e  governor  o f  t h e  asylum s t a t e  g r a n t e d  

e x t r a d i t i o n ,  a  c o u r t  c o n s i d e r i n g  r e l e a s e  on habeas  co rpus  

can  do no more t han  d e c i d e  " ( a )  whether  t h e  e x t r a d i t i o n  

documents on t h e i r  f a c e  a r e  i n  o r d e r ;  ( b )  whether  t h e  p e t i -  

t i o n e r  ha s  been charged w i t h  a  crime i n  t h e  demanding s t a t e ;  



( c )  whether  t h e  p e t i t i o n e r  i s  t h e  pe rson  named i n  t h e  re- 

q u e s t  f o r  e x t r a d i t i o n ;  and ( d )  whether  t h e  p e t i t i o n e r  i s  a  

f u g i t i v e . "  Doran, s u p r a ,  a t  535. 

I n  t h e  p r e s e n t  case, Winston L.  Bradshaw, p r e s i d i n g  

judge o f  t h e  Clackamas County C i r c u i t  Cour t ,  c e r t i f i e d  t h a t  

he  i n v e s t i g a t e d  t h e  f a c t s  and c i r cums t ances  o f  t h e  c a s e ,  and 

t h a t  t h e  m e r i t s  o f  t h e  c a s e  w a r r a n t  a p p l i c a t i o n  f o r  r e q u i s i -  

t i o n .  The Governor o f  t h e  S t a t e  o f  Montana ha s  de te rmined  

t h a t  t h e  copy o f  t h e  r e q u i s i t i o n  and o t h e r  d u l y  a u t h e n t i c a t e d  

pape r s  f i l e d  w i t h  t h e  demand j u s t i f y  t h e  e x e r c i s e  of  h i s  

d i s c r e t i o n  i n  g r a n t i n g  e x t r a d i t i o n .  The re fo r e ,  t h e  S t a t e  
. - 

a r g u e s  t h a t  Suran, '  s u p r a ,  l i m i t s  t h e  i n q u i r y  of  t h e  Montana 

c o u r t s  t o  t h e  f o u r  p o i n t s  s t a t e d  w i t h i n  t h e  op in ion .  

The p e t i t i o n e r  a r g u e s  t h a t  Duran does  n o t  app ly  t o  h i s  

p e t i t i o n  because  t h e  cha rge  a g a i n s t  him i s  based on h i s  a l -  

l eged  f a i l u r e  t o  comply w i t h  t h e  c h i l d  s u p p o r t  o r d e r ,  which 

i s  c i v i l  and n o t  c r i m i n a l .  H e  a n a l o g i z e s  h i s  d u t y  of  s u p p o r t  

t o  o t h e r  d u t i e s  i n v o l v i n g  f ami ly  m a t t e r s ,  such as cus tody  

m a t t e r s .  H e  a r g u e s  t h a t  t h e  p e t i t i o n  f o r  habeas  co rpus  o f  a  

c h i l d  d e t a i n e d  c o n t r a r y  t o  a  cus tody  o r d e r  i s  t r e a t e d  a s  a  

c i v i l  m a t t e r ,  and t h a t  t h e  c o u r t  i n  de t e rmin ing  t h e  m e r i t s  

of  t h e  p e t i t i o n  ha s  de te rmined  t h a t  t h e  c h i l d  i s  i l l e g a l l y  

d e t a i n e d ,  r e l y i n g  upon I n  re  Thompson (1926 ) ,  77  Mont. 466, 

251 P.  163. 

W e  f i n d  no m e r i t  i n  t h i s  argument.  H e r e  t h e  p e t i t i o n e r  

was i n d i c t e d  f o r  a c r i m i n a l  o f f e n s e ,  c r i m i n a l  nonsuppor t ,  

which i s  l i s t e d  a s  a  c l a s s  C f e l o n y  i n  t h e  S t a t e  of  Oregon. 

The S t a t e  o f  Oregon c l e a r l y  con templa tes  c r i m i n a l  p roceed ings  

a g a i n s t  p e t i t i o n e r  a s  i t s  r e q u i s i t i o n  f o r  e x t r a d i t i o n  s t a t e d  

t h a t  he had committed a  crime i n  t h e  S t a t e  o f  Oregon and 

t h a t  t h e r e  was no hope of  s u c c e s s  i n  i n i t i a t i n g  f u r t h e r  pro-  



ceed ings  a g a i n s t  him under  URESA. Even t h e  p e t i t i o n e r ' s  own 

p e t i t i o n  s e e k s  r e l e a s e  from e x t r a d i t i o n  f o r  c r i m i n a l  cha rge s  

and i s  c l e a r l y  d i s t i n g u i s h a b l e  from c a s e s  he  c i tes  where t h e  

habeas  co rpus  p roceed ing  was determined t o  be c i v i l .  

P e t i t i o n e r  ha s  g iven  u s  no c a s e  a u t h o r i t y ,  nor  does  

t h e r e  appear  t o  be any r ea son  from t h o s e  c a s e s  c i t e d  by him 

f o r  d is t inguishing 'Ba.xim from t h e  p r e s e n t  c a s e .  

W e  f i n d  t h a t  s e c t i o n  46-30-225, MCA, a s  w e l l  a s  t h e  
$ 0  

ho ld ing  o f  t h e  Uni ted  S t a t e s  Supreme Cour t  i n  Buran,  r e q u i r e  

t h e  r e v e r s a l  o f  t h e  ~ i s t r i c t  C o u r t ' s  o r d e r  g r a n t i n g  release 

of  t h e  p e t i t i o n e r .  The m a t t e r  i s  r e t u r n e d  t o  t h e  D i s t r i c t  

Cour t  o f  G r a n i t e  County r e i n s t a t i n g  t h e  p roceed ing  and 

g r a n t i n g  t h e  Oregon r e q u e s t  f o r  e x t r a d i t i o n .  

We concur :  

a 4 ~ a e  Chief  J u s t i c e  

CM- e . a  // J u s t i c e s  

C/ 
M r .  J u s t i c e  Danie l  J. Shea w i l l  f i l e  an  o p i n i o n  l a t e r .  


