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M r .  J u s t i c e  John Conway Harr i son  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

c his i s  an appea l  from a  p o r t i o n  of a  judgment of a 

Yellowstone County D i s t r i c t  Court  r u l i n g  t h a t  s e c t i o n  69-4- 

603, MCA, does n o t  c o n s t i t u t e  a t ak ing  of  p rope r ty  w i thou t  

due p roces s  though i t  r e q u i r e s  e l e c t r i c  u t i l i t i e s  and r u r a l  

e l e c t r i c  coope ra t ives  t o  provide w i r e - r a i s i n g  s e r v i c e s  

w i thou t  reimbursement. 

P l a i n t i f f - a p p e l l a n t ,  Yellowstone Val ley  E l e c t r i c  Cooper- 

a t i v e ,  Inc .  i s  a r u r a l  e l e c t r i c  coope ra t ive  prov id ing  e l e c t r i c  

s e r v i c e  t o  r u r a l  customers by means of a n  e l e c t r i c  t ransmis-  

s i o n  and d i s t r i b u t i o n  network. Many of  t h e  l i n e s  c o n s t i t u t i n g  

t h i s  network c r o s s  p u b l i c  highways and s t r e e t s .  Respondents 

each conduct  e n t e r p r i s e s  involv ing  t h e  moving of ove r s i zed  

equipment o r  s t r u c t u r e s  upon p u b l i c  highways and s t r e e t s .  

The moving a c t i v i t i e s  of  respondents  o f t e n  r e q u i r e  t h e  

r a i s i n g  of e l e c t r i c  t r ansmis s ion  l i n e s .  Sec t ion  69-4-603, 

MCA, p rov ides  t h a t  u t i l i t i e s  and c o o p e r a t i v e s  a r e  r e q u i r e d  

t o  r a i s e  o r  remove t h e i r  t ransmiss ion  and d i s t r i b u t i o n  

l i n e s ,  when ove r s i zed  equipment and s t r u c t u r e s  a r e  moved, i n  

o r d e r  t o  f a c i l i t a t e  t h e  passage of such ove r s i zed  loads .  

P l a i n t i f f  p e t i t i o n e d  t h e  Yellowstone County D i s t r i c t  

Court  f o r  d e c l a r a t o r y  r e l i e f  regard ing  respondents '  moving 

e n t e r p r i s e s .  P l a i n t i f f  sought  t o  have s e c t i o n  69-4-603, MCA, 

d e c l a r e d  u n c o n s t i t u t i o n a l  as a  d e n i a l  of equa l  p r o t e c t i o n  

and due process .  The Montana Power Company was g ran ted  

permiss ion t o  i n t e r v e n e  and a l s o  p e t i t i o n e d  f o r  s i m i l a r  

d e c l a r a t o r y  r e l i e f .  An e v i d e n t i a r y  hea r ing  w a s  waived by 

t h e  p a r t i e s  and b r i e f s  were submit ted t o  t h e  c o u r t .  On 

September 1 0 ,  1979, t h e  D i s t r i c t  Court  r u l e d  t h a t  a  p o r t i o n  

of  t h e  chal lenged s t a t u t e  v i o l a t e d  equa l  p r o t e c t i o n  r e q u i r e -  



ments and was, t h e r e f o r e ,  u n c o n s t i t u t i o n a l .  The uncons t i t u -  

t i o n a l  p o r t i o n  of t h e  s t a t u t e  was a  1951 amendment which 

provided t h a t  persons ,  f i rms ,  o r  c o r p o r a t i o n s  engaged i n  

moving ove r s i zed  s t r u c t u r e s  w i th in  t h e  l i m i t s  of a  c i t y  o r  

town pay a l l  necessary  and reasonable  expenses  of r a i s i n g  o r  

c u t t i n g  w i r e s  and removing po les .  

The amendment was he ld  u n c o n s t i t u t i o n a l  because i t  d i f -  

f e r e n t i a t e d  between i n s i d e  and o u t s i d e  c i t y  o r  town l i m i t s  

w i th  r e s p e c t  t o  c o s t s .  While determining t h i s  p o r t i o n  of 

t h e  s t a t u t e  u n c o n s t i t u t i o n a l ,  t h e  c o u r t  a l s o  he ld  t h a t  t h e  

remaining p o r t i o n s  of t h e  s t a t u t e  cont inued i n  f u l l  f o r c e  

and e f f e c t .  Without t h e  u n c o n s t i t u t i o n a l  p rov i so ,  t h e  

s t a t u t e  r e t u r n e d  t o  i t s  pre-1951 amendment pos tu re  and was 

i n t e r p r e t e d  by t h e  D i s t r i c t  Court  a s  r e q u i r i n g  u t i l i t i e s  and 

coope ra t ives  t o  p rov ide  wi re - r a i s ing  and c u t t i n g  s e r v i c e  

w i thou t  reimbursement i n  a l l  c i rcumstances .  I t  i s  from t h i s  

i n t e r p r e t a t i o n  t h a t  p l a i n t i f f  and i n t e r v e n o r  appea l .  

Three i s s u e s  a r e  r a i s e d  f o r  our  c o n s i d e r a t i o n  upon 

appeal :  

(1) Was t h e  D i s t r i c t  Court  c o r r e c t  i n  i n t e r p r e t i n g  

s e c t i o n  69-4-603, MCA, a s  r e q u i r i n g  u t i l i t i e s  and coopera- 

t i v e s  i n  a l l  c i rcumstances  t o  p rov ide  wi re - r a i s ing  and 

c u t t i n g  s e r v i c e s  wi thout  reimbursement? 

( 2 )  Does s e c t i o n  69-4-603, MCA, u n c o n s t i t u t i o n a l l y  

a l low p rope r ty  t o  be taken f o r  t h e  p r i v a t e  u se  of a  p r i v a t e  

p a r t y ?  

(3 )  Is s e c t i o n  69-4-603, MCA, u n c o n s t i t u t i o n a l  because 

it i s  an unreasonable  e x e r c i s e  of t h e  p o l i c e  power? 

Sec t ion  69-4-603, MCA, i s  set f o r t h  below i n  i t s  e n . t i r e t y  

w i t h  t h e  1951 amendment, which w a s  he ld  u n c o n s t i t u t i o n a l  by 

t h e  D i s t r i c t  Court ,  underscored:  



" ( 1 )  I t  s h a l l  t hen  be t h e  du ty  of any person,  
f i r m ,  o r  c o r p o r a t i o n  owning o r  o p e r a t i n g  s a i d  
p o l e s  o r  w i r e s  a f t e r  s e r v i c e  of  n o t i c e ,  as r e -  
q u i r e d  by 69-4-602, t o  f u r n i s h  competent workmen 
o r  linemen t o  remove such p o l e s  o r  r a i s e  o r  c u t  
such wi re s  a s  w i l l  be necessary  t o  f a c i l i t a t e  
removing such house, b u i l d i n g ,  d e r r i c k  o r  o t h e r  
s t r u c t u r e .  

" ( 2 )  No person,  f i r m ,  o r  c o r p o r a t i o n  engaged i n  
moving any house, b u i l d i n g ,  d e r r i c k ,  o r  o t h e r  
s t r u c t u r e  s h a l l  r a i s e ,  c u t  o r  i n  any way i n t e r -  
f e r e  wi th  any such p o l e s  o r  w i r e s ,  u n l e s s  t h e  
persons  o r  a u t h o r i t i e s  owning o r  having c o n t r o l  
of t h e  same s h a l l  r e f u s e  t o  do s o  a f t e r  having 
been n o t i f i e d ,  a s  r e q u i r e d  by 69-4-602; then ,  
on ly  competent and exper ienced workmen o r  l i n e -  
men s h a l l  be employed i n  such work, and i n  such 
c a s e  t h e  necessary  and reasonable  expense s h a l l  
be pa id  by t h e  owners of t h e  p o l e s  and wi re s  
handled;  provided,  however, -- t h a t  any person,  
f i r m  o r  c o r p o r a t i o n  engaged i n  moving such strut- -- 
t u r e  w i t h i n  t h e  l i m i t s  of  a n y c i t y  o r  town s h a l l  --- -- 
pay a l l  necessary  and reasonable  expense of -- - 7 

r a i s i n g  or c u t t i n q  such w i r e s  o r  removing such 
po le s .  The work s h a l l  be  d o n e i n  a c a r e f u l  and 
workmanlike manner, and t h e  p o l e s  and w i r e s  
s h a l l  be promptly r ep l aced  and damages t h e r e t o  
promptly r e p a i r e d . "  

The D i s t r i c t  Cour t  i n  t h i s  c a s e  c h a r a c t e r i z e d  t h e  above 

s t a t u t e  a s  an  e x e r c i s e  of t h e  p o l i c e  power, and,  acco rd ing ly ,  

he ld  t h a t  t h e  burden of  any expenses c r e a t e d  by t h e  s t a t u t e  

could be  imposed upon u t i l i t i e s  and coope ra t ives  w i thou t  

reimbursement. I n  reach ing  i t s  conc lus ion ,  t h e  c o u r t  noted 

t h a t  t h e  s t a t u t e  " w a s  p a r t  of  a 1929 enactment . . . which 

made no exp res s  p r o v i s i o n  as t o  who w a s  t o  s t and  t h e  c o s t  of 

w i r e - r a i s i n g  s e r v i c e s  excep t  i n  t h e  i n s t a n c e  when t h e  mover 

d i d  t h e  work because of t h e  owner 's  r e f u s a l  t o  do it when 

p rope r ly  reques ted ."  Faced wi th  determining t h e  q u e s t i o n  of 

c o s t s  where t h e r e  was owner compliance, however, t h e  c o u r t  

found t h a t  c o s t s  could be imposed upon u t i l i t i e s  and coopera- 

t i v e s  because t h e  s t a t u t e  was an e x e r c i s e  of t h e  p o l i c e  

power. There w a s  no need f o r  compensation. The D i s t r i c t  

Cour t ,  speaking of t h e  s t a t u t e ,  s t a t e d :  



". . . Having t h e  purpose of p reven t ing  uncon- 
t r o l l e d  and unsafe  i n t e r f e r e n c e  wi th  e l e c t r i c  
s e r v i c e ,  it i s  w e l l  w i th in  t h e  l i m i t s  of a per-  
m i s s i b l e  e x e r c i s e  of p o l i c e  power. A s  such,  t h e  
f a c t  t h a t  it r e s u l t s  i n  an impos i t ion  upon t h e  
u se  of  t h e  u t i l i t y  owner 's  p rope r ty  o r  imposes 
a  burden of  expense upon t h e  u t i l i t y  does  n o t  i n  
i t s e l f  v i o l a t e  due p roces s  o r  c o n s t i t u t e  t h e  
t a k i n g  of  p r i v a t e  p rope r ty  f o r  p u b l i c  purposes  
w i thou t  j u s t  compensation. . ." 
Appel lan t  and i n t e r v e n o r  a t t a c k  t h e  ho ld ings  of t h e  

D i s t r i c t  Court  he re  on two a l t e r n a t i v e  c o n s t i t u t i o n a l  grounds.  

On one hand, they a rgue  t h a t ,  i f  t h e  s t a t u t e  i s  an e x e r c i s e  

of t h e  p o l i c e  power, i t  i s  u n c o n s t i t u t i o n a l  because it i s  an  

unreasonable  r e g u l a t i o n :  i t  unreasonably and a r b i t r a r i l y  

imposes c o s t s  upon p a r t i e s  which do n o t  occas ion  t h e  need 

f o r  r a i s i n g  o r  c u t t i n g  e l e c t r i c  t r ansmis s ion  l i n e s .  I t  i s  

contended t h a t  it i s  more reasonable  t o  impose c o s t s  upon 

t h e  movers and t h e i r  c l i e n t s .  A l t e r n a t i v e l y ,  a p p e l l a n t  and 

i n t e r v e n o r  a rgue  t h a t  t h e  s t a t u t e  i s  u n c o n s t i t u t i o n a l  be- 

cause  it a l lows  f o r  a " t ak ing"  of  u t i l i t y  p rope r ty  f o r  t h e  

p r i v a t e  u se  of  ano ther .  I t  i s  submit ted t h a t  t h e  a c t i v i t y  

of w i r e - r a i s i n g  o r  c u t t i n g  c o n s t i t u t e s  a temporary depr iva-  

t i o n  of p rope r ty  which i s  conducted s o l e l y  f o r  t h e  b e n e f i t  

of  moving companies and t h e i r  c l i e n t s .  The s t a t u t e ,  t h e r e -  

f o r e ,  i s  an  u n c o n s t i t u t i o n a l  e x e r c i s e  of  t h e  power of eminent 

domain. 

The t h r e s h o l d  i n q u i r y  i n  cons ide r ing  t h e s e  arguments i s  

i n  determining whether s e c t i o n  69-4-603, MCA, i s  an  e x e r c i s e  

of  t h e  p o l i c e  power o r ,  r a t h e r ,  sounds i n  t h e  p r i n c i p l e s  of  

eminent domain. The p o l i c e  power of t h e  s ta te ,  of cou r se ,  

i s  t h a t  which e n a b l e s  s t a t e s  t o  p a s s  r e g u l a t i o n s  f o r  t h e  

h e a l t h ,  s a f e t y  and g e n e r a l  we l f a re  of t h e  people.  N .  0 .  

P u b l i c  S e r v i c e  Comrn. v. N e w  Orleans  (1930) ,  281 U.S. 682, 50 

S.Ct. 449, 74 L.Ed. 1115; S t a t e  v .  Penny (1910) ,  42 Mont. 

118, 111 P. 727; B i l l i n g s  P r o p e r t i e s ,  Inc .  v.  Yellowstone 



Co. (1964) ,  1 4 4  Mont. 25, 394 P.2d 182. I n  t h e  e x e r c i s e  of 

t h e  p o l i c e  power, due p roces s  requirements  of t h e  Four teen th  

Amendment may be  m e t  wi thout  j u s t  compensation. Eminent 

domain, however, i s  t h e  r i g h t  of t h e  s t a t e  t o  t a k e  p r i v a t e  

p rope r ty  f o r  p u b l i c  use.  Helena Power Transmission Co. v.  

S p r a t t  (1907) ,  35 Mont. 108, 88 P. 773; s e c t i o n  70-30-101, 

MCA. I n  t h e  e x e r c i s e  of  t h e  power of  eminent domain, j u s t  

compensation i s  r equ i r ed .  

I n  determining whether our  s t a t u t e  i s  an e x e r c i s e  of 

t h e  p o l i c e  power o r  eminent domain, w e  n o t e  a s p l i t  of 

a u t h o r i t y  among o t h e r  j u r i s d i c t i o n s  f a c i n g  t h e  same i s s u e  

w i t h  r e s p e c t  t o  s i m i l a r  s t a t u t e s  and ord inances .  See Annot., 

83 A.L.R.2d 464 (1962) .  I n  one l i n e  of  cases, ord inances  

and s t a t u t e s  a l lowing  f o r  t h e  adjustment  of w i r e s  and p o l e s  

i n  moving ove r s i zed  o b j e c t s  have been upheld a s  v a l i d  exer -  

c i s e s  of t h e  p o l i c e  power. See,  Missour i  Pac. Ry. v. Sproul  

(Kan. 1916) ,  162 P. 293; S t a t e  v.  Omaha & C. B.  S t .  Ry. Co. 

(Neb. 1916) ,  161 N.W. 170; Weeks v. Ca ro l ina  T e l  & T e l .  Co. 

(N.C.  1915) ,  84 S.E. 812; Ind iana  Ry. Co. v. C a l v e r t  ( Ind .  

1907) ,  80 N.E. 961. The moving of  b u i l d i n g s  and o t h e r  

ove r s i zed  o b j e c t s  i n  t h e s e  c a s e s  has  been recognized a s  a 

r ea sonab le  and necessary  p u b l i c  u se ,  and t h e  r i g h t s  of t h e  

people  t o  u se  t h e  s t r e e t s  have been he ld  s u p e r i o r  t o  t h e  

r i g h t s  of u t i l i t i e s  t o  l o c a t e  t h e i r  f a c i l i t i e s  upon such 

streets. I n  ano the r  l i n e  of  c a s e s ,  o rd inances  and s t a t u t e s  

have been he ld  t o  be t a k i n g s  under t h e  law of eminent domain. 

Ex P a r t e  Ashworth (Ala.  1920) ,  86 So. 84; Edison Elec .  

L igh t  & Power Co. of S t .  Paul  v. ~ l o m q u i s t  (Minn. 1911) ,  

185 F.  615; Kibbie T e l .  Co. v.  Landphere (Mich. 1908) ,  115 

N.W. 2 4 4 ;  Northwestern T e l .  Exch. Co. v .  Anderson ( N . D .  

1904) ,  98 N.W. 706. I n  t h e s e  c a s e s ,  t h e  moving of ove r s i zed  



o b j e c t s  has  been he ld  t o  be a  use  which i s  p r i v a t e ,  permis- 

s i v e ,  and e x t r a o r d i n a r y ,  conducted on ly  f o r  t h e  b e n e f i t  of  a 

mover and h i s  c l i e n t  and s u b j e c t  t o  t h e  v e s t e d  and s u p e r i o r  

r i g h t s  of u t i l i t i e s .  

Having reviewed t h e s e  a u t h o r i t i e s ,  w e  f i n d  t h a t  ou r  

s t a t u t e  i s  an e x e r c i s e  of t h e  p o l i c e  power and does n o t  

sound i n  eminent domain. The D i s t r i c t  C o u r t ' s  c h a r a c t e r i z a -  

t i o n  of  s e c t i o n  69-4-603, MCA, w a s  c o r r e c t :  t h e  s t a t u t e  i s  

a  r e g u l a t i o n  enac ted  by t h e  l e g i s l a t u r e  i n  t h e  e x e r c i s e  of 

t h e  p o l i c e  power aimed a t  p r o t e c t i n g  t h e  p u b l i c  h e a l t h ,  

s a f e t y  and g e n e r a l  wel fa re .  Here, t h e  s t a t u t e  s e r v e s  s e v e r a l  

v i t a l  p u b l i c  i n t e r e s t s .  F i r s t ,  p u b l i c  s a f e t y  i s  concerned. 

The s t a t u t e  i s  an  obvious a t t empt  t o  avoid  t h e  occurrence on 

t h e  p a r t  of  t h e  g e n e r a l  p u b l i c  of h igh  v o l t a g e  e l e c t r i c a l  

a c c i d e n t s .  The s t a t u t e  s t a t e s  t h a t  "only competent and 

exper ienced workmen o r  linemen" may r a i s e  o r  c u t  w i r e s .  

Second, t h e  s t a t u t e  c o n f e r s  a  p u b l i c  b e n e f i t .  Where t h e  

s t a t u t e  p rov ides  f o r  a  c o n t r o l l e d  method of accommodating a 

mover 's  need so  t h a t  t h e r e  i s  prompt replacement  and r e p a i r ,  

t h e r e  i s  minimal i n t e r f e r e n c e  i n  p rov id ing  e l e c t r i c a l  ser- 

v i c e  t o  t h e  pub l i c .  Thi rd ,  t h e  p u b l i c  i n t e r e s t  i s  a l s o  

se rved  i n  t h a t  t h e  s t a t u t e  a l lows  f o r  a reasonable  and 

necessary  p u b l i c  u se ,  t h e  moving of ove r s i zed  o b j e c t s  upon 

t h e  p u b l i c  highways of t h e  s t a t e .  F i n a l l y ,  t h e  s t a t u t e  

recognizes  t h e  r i g h t  of t h e  p u b l i c  t o  use  t h e  highways. See,  

Hawn v. Kansas G a s  & E l e c t r i c  Co. (Kan. 1927) ,  252 P .  245; 

S i p u l t  v.  C i t y  of  P r a t t  (Kan. 1949) ,  2 1 2  P.2d 2 2 1 .  

The s t a t u t e  does  n o t  involve  t h e  a p p r o p r i a t i o n  of a 

p rope r ty  r i g h t  o r  a  ' taking '  under t h e  laws of eminent 

domain i n  any t r a d i t i o n a l  sense .  I n  l o c a t i n g  t h e i r  f a c i -  



l i t i e s  upon a p u b l i c  right-of-way, u t i l i t i e s  and coopera- 

t i v e s  a r e  con fe r r ed  a p rope r ty  r i g h t  which, by i t s  ve ry  

n a t u r e ,  i s  s u b j e c t  t o  o t h e r  competing f r a n c h i s e s  and p r i v i -  

l e g e s .  The easement which i s  ob ta ined  i s  n o t  an  a b s o l u t e  

p rope r ty  r i g h t ;  t h e r e  i s  no r i g h t  con fe r r ed  upon u t i l i t i e s  

t o  have t h e i r  f a c i l i t i e s  occupy a p a r t i c u l a r  l o c a t i o n .  N e w  

Orleans  G a s l i g h t  Co. v.  Drainage Comr~~'s of  New Or leans  

(1905) ,  197 U.S. 453, 25 S.Ct. 471, 49 L.Ed. 831; Jones  v .  

Burns (1960) ,  138 Mont. 268, 357 P.2d 22. Where o t h e r  

competing i n t e r e s t s  and f r a n c h i s e s  become involved ,  a u t i -  

l i t y  may be forced  t o  g i v e  up a p a r t i c u l a r  l o c a t i o n  of  i t s  

f a c i l i t i e s ,  and r ea sonab le  i n t e r f e r e n c e  may be necessary  and 

proper .  Southern B e l l  Te l .  & T e l .  Co. v .  Will iams Bros. ( L a . c w  

1932) ,  1 4 1  So. 835. The s t a t u t e  i s  t h e r e f o r e  an e x e r c i s e  of 

t h e  p o l i c e  power and eminent domain i s  i n a p p l i c a b l e .  

Appel lan t  and i n t e r v e n o r  u rge  t h a t  t h e  s t a t u t e  i s  un- 

c o n s t i t u t i o n a l  even i f  it i s  deemed an  e x e r c i s e  of t h e  

p o l i c e  power. They contend t h a t  t h e  s t a t u t e  i s  a n  unrea- 

sonable  r e g u l a t i o n  because i t  a r b i t r a r i l y  imposes t h e  c o s t s  

of w i r e - r a i s ing  and c u t t i n g  upon p a r t i e s  who do n o t  occas ion  

t h e  need f o r  t h a t  a c t i v i t y .  They submit t h a t  it would be 

much more reasonable  t o  r e q u i r e  respondents  and t h e i r  c l i -  

e n t s  t o  pay f o r  t h e  c o s t s  of  w i r e - r a i s ing  and c u t t i n g .  

I t  i s  w e l l  e s t a b l i s h e d  t h a t  a  p o l i c e  power r e g u l a t i o n  

must be reasonably  adapted  t o  i t s  purpose and must i n j u r e  o r  

impai r  p rope r ty  r i g h t s  on ly  t o  t h e  e x t e n t  reasonably  necessary  

t o  p re se rve  t h e  p u b l i c  we l f a re .  Garden Spot  Market, I nc .  v. 

Byrne (1963) ,  1 4 1  Mont. 382, 378 P.2d 220; Freeman v. ~ o a r d  of 

Adjustment (1934) ,  97 Mont. 342, 34 P.2d 534.   he s t anda rd  

of reasonableness  i s  t h e  c o n s t i t u t i o n a l  measure of t h e  



proper  e x e r c i s e  of t h e  p o l i c e  power. B i l l i n g s  P r o p e r t i e s ,  

Inc .  v. Yellowstone Co., supra ;  Be t tey  v. C i t y  of Sidney 

(1927) , 79 Mont. 314, 257 P. 1007; Leischner  v. C i t y  of 

~ i l l i n g s  (1959) ,  135 Mont. 109, 337 P.2d 359. I t  i s  a l s o  

w e l l  s e t t l e d  t h a t ,  a s  a  g e n e r a l  r u l e ,  a c t s  conducted i n  t h e  

proper  e x e r c i s e  of p o l i c e  power do n o t  c o n s t i t u t e  a  t a k i n g  

of p rope r ty  and do n o t  e n t i t l e  t h e  owner of such p r o p e r t y  t o  

compensation f o r  t h e  r e g u l a t i o n  o r  impairment t h e r e o f .  

Compensation i s  due, however, i n  c a s e s  which exceed r egu la -  

t i o n  o r  impairment and t h e r e  i s  a n a p p r o p r i a t i o n  of p rope r ty  

which amounts t o  a  t ak ing  o r  d e p r i v a t i o n  of p rope r ty  f o r  

p u b l i c  use .  16 Am.Jur.2d C o n s t i t u t i o n a l  Law S586. 

I n  t h i s  ca se ,  t h e  l i n e s  of a  u t i l i t y  o r  coope ra t ive  a r e  

momentarily r a i s e d  o r  severed t o  a l l ow t h e  passage of bu i ld -  

i n g s  o r  o t h e r  ove r s i zed  o b j e c t s  upon t h e  p u b l i c  streets. 

Though t h e r e  may be a  temporary i n t e r f e r e n c e  o r  i n t e r r u p t i o n  

t o  customer s e r v i c e  and inconvenience o r  ha rdsh ip  t o  t h e  

u t i l i t y ,  t h e  p rope r ty  of t h e  u t i l i t y  o r  coope ra t ive  i s  i n  no 

way condemned i n  any permanent sense .  Appel lan t  and i n t e r -  

venor r e l y  on two c a s e s  f o r  t h e  p r o p o s i t i o n  t h a t  a  temporary 

d e p r i v a t i o n  of p rope r ty  may c o n s t i t u t e  a  " t ak ing" .  See,  

Fuentes  v .  Shevin (1972) ,  407 U.S. 67, 92 S e c t .  1983, 32 

L.Ed.2d 556; Sniadach v. Family Finance Corp. (1969) ,  395 

U.S. 337, 89 S.Ct. 1820, 23 L.Ed.2d Those c a s e s ,  

however, involve  pe r sona l  p rope r ty  being a t t a c h e d  under 

garnishment o r  r e p l e v i n  s t a t u t e s  simply upon an e x  p a r t e  

a p p l i c a t i o n  t o  a  c o u r t  c l e r k  wi thout  a  hea r ing  and are 

f a c t u a l l y  d i s t i n g u i s h a b l e  from t h e  s i t u a t i o n  here .  I n  t h i s  

c a s e ,  t h e  s t a t u t e  amounts t o  a  r e g u l a t i o n  o r  an impairment 

of u t i l i t y  p rope r ty  and n o t  an  a c t u a l  t ak ing  o r  appropr ia -  

t i o n  of p rope r ty  f o r  t h e  p r i v a t e  use  of  ano ther .  



W e  f i n d ,  t h e r e f o r e ,  t h a t  t h e  s t a t u t e  i s  a r e a s o n a b l e  

e x e r c i s e  of  t h e  p o l i c e  power. F u r t h e r ,  w e  f i n d  t h a t  it i s  

n o t  unreasonab le  t o  impose t h e  c o s t s  o f  w i r e - r a i s i n g  o r  

c u t t i n g  upon u t i l i t i e s  and c o o p e r a t i v e s .  Imposing c o s t s  

upon u t i l i t i e s  and c o o p e r a t i v e s  i s  perhaps  t h e  most e f f e c -  

t i v e  way o f  sp r ead ing  t h e  burdens  c r e a t e d  by t h e  s t a t u t e .  

I n  t h i s  way, consumers s h a r e  bo th  t h e  burdens  and t h e  g e n e r a l  

b e n e f i t s  which t h e  s t a t u t e  i n t ended  and i s  c a l c u l a t e d  t o  

s e c u r e .  Imposing c o s t s  upon r e sponden t s  and o t h e r  moving 

companies would be  t o o  burdensome and would, i n  e f f e c t ,  make 

t h e  a c t i v i t y  o f  moving b u i l d i n g s  and o t h e r  o v e r s i z e d  o b j e c t s  

c o s t - p r o h i b i t i v e .  Accordingly ,  w e  a f f i r m  t h e  judgment of  

t h e  D i s t r i c t  Cour t .  

W e  concur:  C/ 

Chief  J u s t i c e  

Qdh% 
J u s t i c e s  


