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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

This  i s  an appea l  from a  judgment e n t e r e d  i n  t h e  

Rosebud County D i s t r i c t  Court ,  S i x t e e n t h  J u d i c i a l  D i s t r i c t ,  

d i spos ing  of t h e  m a r i t a l  p rope r ty  of t h e  p a r t i e s .  

The p a r t i e s  h e r e i n  w e r e  marr ied on November 30, 1948. 

A t  t h e  t i m e  of t h e  marr iage  t h e  husband owned a  ranch  near  

Ashland, Montana. This  ranch was s o l d  a f t e r  t h e  p a r t i e s '  

marr iage and t h e  proceeds  used t o  a c q u i r e  t h e  p a r t i e s '  cur-  

r e n t  ranch p rope r ty  from t h e  w i f e ' s  p a r e n t s .  The ranch was 

purchased i n  t h e  j o i n t  names of t h e  p a r t i e s  i n  1949. During 

t h e  marr iage t h e  p a r t i e s  worked t o g e t h e r  on t h i s  ranch.  I n  

1952 an  a d d i t i o n a l  172 a c r e s  was purchased a s  an a d d i t i o n  t o  

t h e  ranch.  A house was b u i l t  on t h i s  p r o p e r t y  dur ing  t h e  

s a m e  year .  

I n  March 1978 respondent  husband p e t i t i o n e d  f o r  d i s s o l u -  

t i o n  of t h e  marr iage.  The d i s s o l u t i o n  w a s  g r an t ed  wi thou t  

c o n t e s t ,  b u t  t h e  Distr ict  Court  i n  i t s  dec ree  r e se rved  t h e  

p rope r ty  d i v i s i o n  f o r  l a t e r  a d j u d i c a t i o n .  T r i a l  was he ld  

on t h i s  m a t t e r  on A p r i l  16 ,  1979. A f t e r  making f i n d i n g s  of 

f a c t  and conc lus ions  of  law, t h e  D i s t r i c t  Court  e n t e r e d  

judgment on May 25, 1979, e f f e c t i v e l y  r ende r ing  a 60/40 

p e r c e n t  s p l i t  of  t h e  m a r i t a l  p rope r ty ,  r e s p e c t i v e l y  between 

t h e  husband and wi fe .  From t h i s  judgment t h e  w i fe  appea l s .  

The i s s u e s  p re sen ted  t o  t h i s  Court  f o r  review a r e  a s  

fo l lows  : 

1. Did t h e  D i s t r i c t  Court  err i n  i t s  f i n d i n g s  and 

conc lus ions  t h a t  t h e  husband had c o n t r i b u t e d  60 p e r c e n t  and 

t h e  w i f e  40 p e r c e n t  t o  t h e  accumulated m a r i t a l  a s s e t s ?  

2. Did t h e  D i s t r i c t  Court  err by n o t  g i v i n g  s u f f i c i e n t  

weight  t o  t h e  c o n t r i b u t i o n s  of a p p e l l a n t ?  



3. Did t h e  Dis t r ic t  Court  err by abus ing  i t s  d i s c r e -  

t i o n  i n  concluding,  a s  a  ma t t e r  of  law, t h e  method o f  pur-  

chase  of t h e  marital e s t a t e ,  o r  i n  f a i l i n g  t o  a l l ow a p p e l l a n t  

t h e  b e n e f i t  of meeting a good f a i t h  p a r t y  purchase  o f f e r ?  

4 .  Did t h e  D i s t r i c t  Court  err i n  f a i l i n g  t o  cons ide r  

r e sponden t ' s  d i s s i p a t i o n  of a s s e t s ?  

5. Did t h e  D i s t r i c t  Court  e r r  i n  f a i l i n g  t o  award a t -  

to rney  f e e s  t o  a p p e l l a n t ?  

The subs tance  of t h i s  appea l  i s  whether t h e  D i s t r i c t  

Court  abused i t s  d i s c r e t i o n  i n  t h e  d i s t r i b u t i o n  of t h e  m a r i t a l  

e s t a t e .  

" I t  i s  w e l l  s e t t l e d  i n  Montana t h a t  a  d i s t r i c t  
c o u r t  has  f a r  reach ing  d i s c r e t i o n  i n  r e s o l v i n g  
p rope r ty  d i v i s i o n s  and i t s  judgment w i l l  n o t  
be a l t e r e d  u n l e s s  a c l e a r  abuse of  t h a t  d i s c r e -  
t i o n  is shown. . . The c r i t e r i a  f o r  reviewing 
t h e  d i s t r i c t  c o u r t ' s  d i s c r e t i o n  is: Did t h e  
d i s t r i c t  c o u r t  i n  t h e  e x e r c i s e  of i t s  d i s c r e t i o n  
a c t  a r b i t r a r i l y  w i thou t  employment of conscien-  
t i o u s  judgment, o r  exceed t h e  bounds of reason 
i n  view of a l l  t h e  c i rcumstances ."  ( C i t a t i o n s  
omi t t ed . )  Z e l l  v. Z e l l  (1977) ,  172 Mont. 496, 
570 P.2d 33, 35. 

Appel lan t  contends  t h a t  i t  w a s  an  abuse of d i s c r e t i o n  

f o r  t h e  D i s t r i c t  Court  t o  on ly  award he r  4 0  p e r c e n t  of t h e  

m a r i t a l  p rope r ty  i n s t e a d  of t h e  one-half  i n t e r e s t  she  sought .  

She contends  t h a t  he r  c o n t r i b u t i o n s  a s  a homemaker, as w e l l  

a s  ranch hand and handy person,  when coupled wi th  respon- 

d e n t ' s  d i s s i p a t i o n  of m a r i t a l  a s s e t s ,  e n t i t l e  her  t o  a  50 

p e r c e n t  s h a r e  of t h e  m a r i t a l  p rope r ty .  

"Although t h e  D i s t r i c t  Court  may e q u a l l y  d i v i d e  
t h e  m a r i t a l  a s s e t s ,  such a d i s t r i b u t i o n  i s  n o t  
mandated by s e c t i o n  40-4-202, MCA. . . Sec t ion  
40-4-202 i s  f l e x i b l e  and it v e s t s  a  good d e a l  
of d i s c r e t i o n  i n  t h e  D i s t r i c t  Court  . . . W e  
have s t a t e d ,  b e f o r e  and a f t e r  t h e  adop t ion  of 
t h e  s t a t u t e ,  t h a t  each  c a s e  must be looked a t  
i n d i v i d u a l l y ,  w i t h  an  eye t o  i t s  unique circum- 
s t a n c e s .  . . " ( C i t a t i o n s  omi t ted .  ) I n  R e  Mar- 
r i a g e  of Aanenson (1979)r  Mont. - 598 
P.2d 1120, 1123, 36 St.Rep. 1525. 



The du ty  of t h e  Dis t r ic t  Court  i s  t o  cons ide r  t h e  

s t a t u t o r y  c r i te r ia  and e q u i t a b l y  appor t ion  t h e  m a r i t a l  

a s s e t s .  To accomplish t h i s ,  i t  should c o n s i d e r  t h e  d u r a t i o n  

of t h e  marr iage and t h e  age,  occupa t ion ,  amount and sou rces  

of  income, v o c a t i o n a l  s k i l l s ,  employab i l i t y ,  e s t a t e ,  and 

t h e  l i a b i l i t i e s  and needs of  each p a r t y .  I n  R e  Marriage of 

Aanenson, supra ,  598 P.2d a t  1123. 

W e  f i n d  t h a t  t h e  D i s t r i c t  Court  h e r e  p rope r ly  followed 

t h e  d i c t a t e s  of s e c t i o n  40-4-202, MCA. The f i n d i n g s  of a  

t r i a l  judge w i l l  n o t  be d i s t u r b e d  on appea l  where they  a r e  

based on s u b s t a n t i a l  though c o n f l i c t i n g  evidence,  u n l e s s  

t h e r e  i s  a c l e a r  preponderance of evidence a g a i n s t  such 

f i n d i n g s .  Cameron v .  Cameron (1978) ,  - Mont. , 587 

P.2d 939, 35 St-Rep.  1723. Here, t h e  f i n d i n g s  of t h e  D i s -  

t r i c t  Court  a r e  based on s u b s t a n t i a l  evidence and t h e  e v i -  

dence does  n o t  p repondera te  a g a i n s t  them. The Distr ict  

Court ,  t h e r e f o r e ,  d i d  n o t  abuse i t s  d i s c r e t i o n  i n  appor t ion-  

i n g  t h e  m a r i t a l  e s t a t e .  

A p p e l l a n t ' s  nex t  con ten t ion  e s s e n t i a l l y  q u e s t i o n s  t h e  

D i s t r i c t  C o u r t ' s  v a l u a t i o n  and method of purchase  of t h e  

m a r i t a l  p roper ty .  Appel lan t  seeks  t o  p r e s e r v e  and main ta in  

t h e  fami ly  ranch and submits  t h a t  t h i s  Court  has  approved 

t h e  d e s i r a b i l i t y  of  a l lowing  her  t o  do s o ,  most r e c e n t l y  i n  

I n  R e  Marriage of Jacobson (1979) ,  - Mont. - , 600 P.2d 

1183, 36 s t . ~ e p .  1773. She a rgues  t h a t  t h e  Dis t r ic t  C o u r t ' s  

d i s t r i b u t i o n  of t h e  m a r i t a l  p rope r ty  and v a l u a t i o n  the reo f  

p reven t  he r  from purchasing t h e  ranch.  

A c o u r t  i n  d i s t r i b u t i n g  t h e  p rope r ty  of t h e  marr iage  

i s  t o  cons ide r  t h e  c u r r e n t  va lue  of a l l  p rope r ty  acqu i r ed  

dur ing  t h e  marr iage.  Kruse v.  Kruse (1978) ,  - Mont. I 

586 P.2d 294, 298, 35 St.Rep. 1502. The ~ i s t r i c t  c o u r t  d i d  



p r e c i s e l y  t h a t  here .  I t  accepted tes t imony,  a l b e i t  c o n f l i c t -  

i n g ,  a s  t o  t h e  c u r r e n t  va lue  of t h e  p r o p e r t y  be fo re  conclud- 

i n g  t h e  p rope r ty  was worth $566,200. W e  f i n d  t h a t  t h i s  

procedure  w a s  n o t  unreasonable .  

Appel lan t  i s  c o r r e c t  t h a t  Montana cases have accepted 

t h e  premise t h a t  a ranch  o r  farm should be k e p t  i n t a c t  and 

ope ra t ed  a s  a u n i t .  Th is  p o l i c y  i s  r e f l e c t e d  i n  t h e  fol low- 

i n g  d e c i s i o n s  i nvo lv ing  t h e  d i s p o s i t i o n  of farming and ranch- 

i n g  proper ty :  I n  R e  Marriage of Jacobson,  supra ;  I n  Re Mar- 

r i a g e  of Brown (1978) ,  Mont . , 587 P.2d 361, 35 St.Rep. 

1733; Biegalke v. Biegalke (1977) ,  172 Mont. 311, 564 P.2d 

987; Hunnewell v.  Hunnewell (1972) ,  160 Mont. 125, 500 P.2d 

" I t  must be remembered t h a t  t h e  primary r i g h t  
t o  be cons idered  i n  d i spos ing  of m a r i t a l  p rope r ty  
i s  t h e  r i g h t  of each p a r t y  t o  an e q u i t a b l e  appor- 
t ionment of  t h e  m a r i t a l  a s s e t s .  While i t  i s  
t h e  p o l i c y  of  t h e  c o u r t s  of t h i s  s ta te  t o  avoid 
s p l i t t i n g  up a ranch  o r  f o r c i n g  i t s  sale where 
t h e r e  i s  any reasonable  a l t e r n a t i v e ,  t h a t  p o l i c y ,  
however commendable, cannot  be used t o  o v e r r i d e  
[a  p a r t y ' s ]  r i g h t  t o  an e q u i t a b l e  s h a r e  of  t h e  

m a r i t a l  p roper ty . "  I n  R e  Marriage of Jacobson,  
sup ra ,  600 P.2d a t  1187-88. 

I n  t h e  p r e s e n t  c a s e  bo th  p a r t i e s  were given t h e  o p t i o n  

t o  buy t h e  o t h e r ' s  r e s p e c t i v e  s h a r e  of t h e  ranch provided 

t h a t  t h e  r i g h t  be e x e r c i s e d  w i t h i n  s i x  months of t h e  judgment. 

Other than  t h i s  c o n d i t i o n ,  it was l e f t  up t o  t h e  p a r t i e s  t o  

r each  t h e i r  own terms on a purchase.  W e  can f i n d  no abuse 

of d i s c r e t i o n  i n  t h e  D i s t r i c t  C o u r t ' s  methods. 

The f i n a l  con ten t ion  of  a p p e l l a n t  i s  t h a t  t h e  D i s t r i c t  

Court  e r r e d  i n  f a i l i n g  t o  award h e r  a t t o r n e y  f e e s .  

Sec t ion  40-4-110, MCA, provides:  

"The c o u r t  from t ime t o  t i m e ,  a f t e r  cons ide r ing  
t h e  f i n a n c i a l  r e s o u r c e s  of bo th  p a r t i e s ,  may 
o r d e r  a  p a r t y  t o  pay a  r ea sonab le  amount f o r  
t h e  c o s t  t o  t h e  o t h e r  p a r t y  of main ta in ing  o r  



defending any proceeding under Chapters 1 and 4 
of this title and for attorney's fees, including 
sums for legal services rendered and costs in- 
curred prior to the commencement of the proceed- 
ing or after entry of judgment . . ." 

Here the District Court, after considering the financial 

resources of both parties, determined that each should bear 

their own legal costs. It was not an abuse of discretion to 

do so. 

The judgment of the District Court is affirmed. 
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