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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of  
t h e  Court .  

Maude Wiedman brought  t h i s  a c t i o n  i n  t h e  Eleventh 

J u d i c i a l  Dis t r ic t ,  F l a thead  County, t o  e s t a b l i s h  an easement 

by p r e s c r i p t i o n  f o r  t h e  u se  of c e r t a i n  land  which ad jo ined  

h e r  p rope r ty .  By h e r  s u i t  she  a l s o  a t tempted  t o  e n j o i n  t h e  

C i t y  of K a l i s p e l l  and t h e  T r i n i t y  Evange l i ca l  Lutheran 

Church from implementing a  s p e c i a l  improvement d i s t r i c t  p l a n  

f o r  i n s t a l l a t i o n  of  cu rbs  and g u t t e r s  a long  Washington 

S t r e e t  i n  K a l i s p e l l  wi thout  c u t t i n g  a  cu rb  a t  t h e  e n t r a n c e  

t o  p r o p e r t i e s  she  had used f o r  a c c e s s  f o r  yea r s .  

The Honorable James M. Salansky he ld  a  t r i a l  w i thou t  a 

ju ry  on t h e  i s s u e  of whether M s .  Wiedman had e s t a b l i s h e d  an 

easement by p r e s c r i p t i o n  over  t h e  p rope r ty  i n  ques t ion .  

Judge Salansky found M s .  Wiedman's u se  of t h e  p rope r ty  had 

been permiss ive  and concluded t h a t  she  had n o t  e s t a b l i s h e d  

an  easement by p r e s c r i p t i o n .  Judgment was e n t e r e d  accord- 

i n g l y .  Th i s  appea l  fol lowed.  

M s .  Wiedman and h e r  former husband purchased a p a r c e l  

of  p rope r ty  from t h e  K a l i s p e l l  Townsite Company i n  1934. 

The p rope r ty  w a s  l o c a t e d  j u s t  o u t s i d e  t h e  c i t y  l i m i t s  of 

K a l i s p e l l  on t h e  nor thwest  co rne r  of Washington S t r e e t  and 

Four th  Avenue. The p rope r ty  i s  marked a s  t h e  "Weidman 

Proper ty"  on t h e  map below. 
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� bout a  year  a f t e r  they  purchased t h e  p rope r ty ,  M s .  

~ i e d m a n  and he r  husband w e r e  d ivorced and t h e  p rope r ty  w a s  

conveyed t o  M s .  Wiecknun's s o l e  ownership. She has  remained 

t h e  s o l e  owner of t h e  p rope r ty  eve r  s i n c e .  

When M s .  Weidman and h e r  former husband purchased t h e  

p rope r ty  they expected t h e  Townsite Company t o  extend Fourth  

Avenue northward a long  t h e  e a s t e r n  boundary of  t h e  p rope r ty .  

They b u i l t  a house on t h e  p rope r ty  o r i e n t e d  t o  t h e  expected 

f u t u r e  street.  M s .  Wiedman used t h e  w e s t  p o r t i o n  of t h e  

expected ex t ens ion  of  Four th  Avenue i n  a  manner which a n t i -  

c i p a t e d  i t s  l a t e r  ded ica t ion .  She s i t u a t e d  he r  garage  s o  

t h a t  i t s  e n t r a n c e  faced  t h e  f u t u r e  s t r e e t .  M s .  Wiedman 

parked cars on t h e  expected avenue, and when f r i e n d s  and 

fami ly  v i s i t e d  they  parked t h e i r  v e h i c l e s  on t h e  same loca-  

t i o n .  Th i s  use  cont inued d a i l y  from 1934 u n t i l  t h e  p r e s e n t .  

I t  i s  over  t h i s  a c c e s s  r o u t e  t h a t  M s .  Wiedman now 

c l a ims  a p r e s c r i p t i v e  easement. The p rope r ty  i n c l u d e s  t h e  

w e s t  35 f e e t  of what would have been Four th  Avenue f o r  75 

f e e t  n o r t h  of Washington S t r e e t  a d j a c e n t  t o  M s .  Wiedmanfs 

p rope r ty .  I t  i s  marked "claimed easement" on t h e  map. I t  

should be  po in ted  o u t  t h a t  M s .  Wiedman does  have a  door t o  

h e r  house t h a t  f a c e s  sou th  toward Washington S t r e e t .  She 

a l s o  can g a i n  a c c e s s  t o  he r  garage v i a  an  a l l e y  running 

p a r a l l e l  t o  her  p rope r ty  on t h e  w e s t ,  a l t hough  t h i s  would 

r e q u i r e  he r  t o  remove some t r e e s  and change t h e  door on h e r  

garage.  

About f i v e  y e a r s  a f t e r  M s .  Wiedman purchased he r  prop- 

e r t y ,  t h e  Townsite Company decided n o t  t o  d e d i c a t e  t h e  

ex t ens ion  of Fourth  Avenue f o r  street purposes .  t he Company 

approached M s .  Wiedman wi th  an o f f e r  t o  se l l  t h e  p rope r ty  t o  

h e r .  She d i d  n o t  buy t h e  p rope r ty ,  a p p a r e n t l y  f e e l i n g  no 



need t o  buy p rope r ty  t h a t  was a  p u b l i c  s treet .  The Company 

subsequent ly  s o l d  t h e  p rope r ty  t o  a M r .  Scovel ,  who l i v e d  i n  

a home l o c a t e d  immediately t o  t h e  n o r t h  of M s .  Wiedman's 

p rope r ty  . 
Not long a f t e r  M r .  Scovel  purchased t h e  p rope r ty ,  he 

and M s .  Wiedman had a  conve r sa t ion  about  t h e  sale of h a l f  

t h e  p rope r ty  t o  M s .  Wiedman. M r .  Scovel  i s  now deceased.  

M s .  Wiedman r e c a l l e d  t h e  conversa t ion  i n  a d e p o s i t i o n  taken 

be fo re  t r i a l  a s  fo l lows:  

"Q. [Mr. Heckathorn] Who i s  t h a t  [who owned 
t h e  p r o p e r t y  be fo re  T r i n i t y  Lutheran Church]? 

"A. [Ms. Wiedman] Clyde S c o v i l l  [ s i c ] .  And 
he s a i d  he would never t r y  t o  s t o p  m e  from 
coming i n  t h e r e -  

"Q. H e  had it a l l  t h e  t i m e  u n t i l  t h e  T r i n i t y  
Lutheran Church had g o t  i t ?  

"A. Y e s .  

"Q.  And he  s a i d  t h a t  you could use  it anytime 
you wanted t o ?  

"A. Y e s .  

"Q.  And d i d  t h e  church eve r  say  you c o u l d n ' t ?  

"A. No. 

"Q. They have j u s t  l e t  you use  it, too ,  haven ' t  
they? 

"A. Yes." 

A t  t r i a l  M s .  Wiedman t e s t i f i e d  concerning t h e  conversa- 

t i o n  as fol lows:  

"Q. [Mr. Heckathorn] And s o  he [Mr. Scovel]  
t hen  bought it [ t h e  p rope r ty  i n  q u e s t i o n ]  and 
he then  t o l d  you t h a t  as f a r  as he was con- 
cerned you could use  t h a t  a r e a  and he wouldn ' t  
a t t e m p t  t o  s t o p  you, i s n '  t t h a t  c o r r e c t ?  

"A. [Ms. Wiedman] And he went on t o  say-- I 
d o n ' t  remember t h e  e x a c t  conversa t ion .  I sup- 
pose it was t o  t h a t  e f f e c t .  But he s a i d  he 
d i d n ' t  t h ink  he could s t o p  m e  i f  he wanted t o .  

"Q. But anyhow he conveyed t o  you t h a t  he d i d n ' t  
want t o  t r y  t o  s t o p  you and t h a t  you could go 
ahead and use  it. 



"A. I t h i n k  he wanted t o ,  a l l  r i g h t ,  b u t  he 
d i d n ' t  want t o  pursue it. 

"Q. Did he i n d i c a t e  t h a t  you could con t inue  t o  
u se  it a s  long a s  he had i t ?  

"A. W e l l ,  I used it a s  long a s  he had i t  and 
I have used it eve r  s i n c e .  

"Q.  A f t e r  t h a t  d i s c u s s i o n  d i d  you and he eve r  
have any f u r t h e r  d i s c u s s i o n  about  t h a t ?  

"A. I d o n ' t  b e l i e v e  w e  d i d .  There w a s  nothing 
t o  d i s c u s s .  H e  wouldn ' t  s e l l  m e  h a l f  of it f o r  
a driveway s o  it w a s  dropped. 

"Q. And then  t h e  T r i n i t y  Church people  came i n  
and bought i t  and, a s  I unders tand it, they j u s t  
bought o u t  S c o v i l l ' s  [ s i c ]  i n t e r e s t  and you had 
no c o n t a c t  w i t h  them and they had no c o n t a c t  
w i th  you. 

"A. None whatsoever."  

Respondent T r i n i t y  Evange l ica l  Lutheran Church pur- 

chased t h e  p rope r ty  over  which M s .  Wiedman now c la ims  t h e  

easement from M r .  Scovel  i n  1957. The church cons t ruc t ed  an  

e lementary school  on p rope r ty  a d j a c e n t  t o  t h e  d i s p u t e d  

p rope r ty .  T r i n i t y  made l i t t l e  u se  of t h e  d i s p u t e d  p rope r ty  

a f t e r  it w a s  acqui red .  The church now p l a n s  t o  expand t h e  

school  f a c i l i t i t e s ,  The p l a n s  i nc lude  ex t ens ion  of t h e  

school  playground t o  u t i l i z e  t h e  p rope r ty  over  which M s .  

Wiedman c l a i m s  t h e  easement. I n  expanding t h e  playground,  

T r i n i t y  p l a n s  t o  fence  t h e  p rope r ty  and have curb ing  i n -  

s t a l l e d  a long  Washington S t r e e t .  The C i t y  of K a l i s p e l l  

agreed  t o  i n s t a l l  t h e  curb ing .  M s .  Wiedman brought  t h i s  

s u i t  when t h e  C i t y  began i n s t a l l i n g  curb ing  wi thou t  c u t t i n g  

o u t  a p o r t i o n  of  t h e  cu rb  t o  a l low he r  a c c e s s  t o  t h e  prop- 

e r t y  over  which she  c l a ims  t h e  easement. 

The s o l e  i s s u e  p re sen ted  by t h i s  c a s e  i s  whether t h e  

D i s t r i c t  Court  e r r e d  i n  f i n d i n g  t h a t  M s .  Wiedman's u se  of 

t h e  p rope r ty  i n  q u e s t i o n  was permiss ive .  



To e s t a b l i s h  a  p r e s c r i p t i v e  easement, t h e  p a r t y  claim- 

i n g  t h e  easement must show open, n o t o r i o u s ,  e x c l u s i v e ,  

adverse ,  cont inuous and un in t e r rup ted  use  of t h e  easement 

f o r  t h e  s t a t u t o r y  pe r iod .  Medhus v.  Du t t e r  (1979) ,  

Mont. - , 603 P.2d 669, 672, 36 St.Rep. 2044, 2047; G a r r e t t  

v.  Jackson (1979) ,  - Mont. - , 600 P.2d 1177, 1179, 36 

St.Rep. 1769, 1771; Hayden v. Snowden (1978) ,  Mon t . - I 
576 P.2d 1115, 1117, 35 St.Rep. 367, 369; Taylor  v.  Pe t ranek  

(1977) ,  173 Mont. 433, 437, 568 P.2d 120, 122; Harland v.  

Anderson (1976) ,  169 Mont. 447, 451, 548 P.2d 613, 615. The 

con t rove r sy  he re  c e n t e r s  around t h e  D i s t r i c t  C o u r t ' s  f i n d i n g  

t h a t  M s .  Wiedman's u se  of t h e  p rope r ty  i n  q u e s t i o n  w a s  

permiss ive  r a t h e r  than  adverse .  I n  Taylor ,  sup ra ,  t h e  Court  

s t a t e d :  

"The l e g a l  p r i n c i p l e s  governing de fendan t s '  
a t t a c k  on t h e  s u f f i c i e n c y  of t h e  evidence t o  
suppor t  t h e  d i s t r i c t  c o u r t ' s  f i n d i n g s  a r e  
c l e a r .  Rule 5 2 ( a ) ,  M.R.Civ.P., p rov ides  i n  
p e r t i n e n t  p a r t  : 

I' I . . . Findings  of f a c t  s h a l l  n o t  be set 
a s i d e  u n l e s s  c l e a r l y  erroneous,  and due re- 
gard  s h a l l  be g iven  t o  t h e  oppor tun i ty  of 
t h e  t r i a l  c o u r t  t o  judge t h e  c r e d i b i l i t y  of 
t h e  w i tnes ses  . . . '  
"This  C o u r t ' s  f u n c t i o n  on appea l  i s  simply 
t o  determine whether t h e r e  i s  s u b s t a n t i a l  
evidence t o  suppor t  t h e  d i s t r i c t  c o u r t ' s  
f i n d i n g s  and w i l l  n o t  r e v e r s e  them u n l e s s  
t h e r e  i s  a clear preponderance of ev idence  
a g a i n s t  them. M e r r i t t  v.  M e r r i t t ,  165 Mont. 
172,  526 P.2d 1375; F in l ey  v .  Ruther ford ,  
151  Mont. 488, 4 4 4  P.2d 306." 173 Mont. 
a t  437, 568 P.2d a t  1 2 2 .  

The evidence be fo re  t h e  t r i a l  c o u r t  t h a t  t h e  u se  was 

permiss ive  c o n s i s t s m a i n l y o f  t h e  tes t imony of M s .  Wiedman 

concerning he r  conve r sa t ion  wi th  M r .  Scovel  about  he r  use  of 

t h e  p rope r ty .  I n  h e r  d e p o s i t i o n  T r i n i t y  Lu the ran ' s  a t t o r n e y  

asked M s .  Wiedrnan, "And he [Mr. Scovel]  s a i d  t h a t  you could  

u s e  i t  [ t h e  p rope r ty  i n  ques t ion ]  anytime you wanted t o ? "  



M s .  ~ i e d m a n  answered "Yes." A t  t r i a l  t h e  c h u r c h ' s  a t t o r n e y  

asked M s .  ~ i e d m a n ,  "And s o  he [ M r .  Scovel]  then  bought it 

[ t h e  p r o p e r t y  i n  q u e s t i o n ]  and he then  t o l d  you t h a t  a s  f a r  

a s  he w a s  concerned you could use  t h a t  a r e a  and he wouldn ' t  

a t t e m p t  t o  s t o p  you, i s n ' t  t h a t  c o r r e c t ? "  M s .  Wiedman 

responded, "And he went on t o  say-- I d o n ' t  remember t h e  

e x a c t  conversa t ion .  - I suppose it was t o  t h a t  e f f e c t .  But ---- 

he  t o l d  m e  he d i d n ' t  t h i n k  he could s t o p  m e  i f  he wanted 

t o .  " (Emphasis added. ) 

Presen ted  w i t h  t h i s  type  of evidence,  i t  cannot  be s a i d  

t h e  f i n d i n g s  of t h e  D i s t r i c t  Court  were c l e a r l y  erroneous.  

There c e r t a i n l y  i s  no clear preponderance of t h e  evidence 

a g a i n s t  t h e  f i n d i n g  t h a t  t h e  use  of t h e  d i spu ted  p rope r ty  

w a s  permiss ive .  I n  f a c t ,  t h e  test imony i n d i c a t e s  M r .  Scovel  

d i d  indeed g i v e  M s .  Wiedrnan permiss ion t o  u se  t h e  p rope r ty .  

We t h e r e f o r e  uphold t h e  f i n d i n g  of  t h e  t r i a l  c o u r t  t h a t  M s .  

Wiedman's use  of  t h e  d i s p u t e d  p rope r ty  was permiss ive .  

When a p a r t y ' s  u se  of p rope r ty  i s  permiss ive  a t  i t s  

i n c e p t i o n ,  t h e  use  cannot  r i p e n  i n t o  a  p r e s c r i p t i v e  r i g h t  

u n l e s s  t h e r e  i s  a  l a t e r  d i s t i n c t  a s s e r t i o n  of a r i g h t  

h o s t i l e  t o  t h e  owner, which i s  brought  t o  t h e  a t t e n t i o n  of 

t h e  owner, and t h e  u se  i s  cont inued f o r  t h e  f u l l  p r e s c r i p -  

t i v e  pe r iod .  Medhus, sup ra ,  603 P.2d a t  672, 36 St-Rep.  a t  

2047-2048; Taylor ,  sup ra ,  173 Mont. a t  438, 568 P.2d a t  123; 

Wilson v.  Ches tnu t  (1974) ,  164 Mont. 484, 491, 525 P12d 2 4 ,  

27. 

The above d i s c u s s i o n  shows t h a t  M s .  Wiedman's u se  of 

t h e  d i s p u t e d  p rope r ty  w a s  i n i t i a l l y  permiss ive .  ~ e f o r e  h e r  

u s e  of t h e  p rope r ty  could become h o s t i l e  and e v e n t u a l l y  

r i p e n  i n t o  a  p r e s c r i p t i v e  r i g h t ,  M s .  Wiedman would have had 

t o  make some p o s i t i v e  a s s e r t i o n  of t h e  h o s t i l e  n a t u r e  of h e r  



use  of t h e  p rope r ty  and b r i n g  t h e  f a c t  of he r  h o s t i l e  u se  t o  

t h e  a t t e n t i o n  of  t h e  owner of  t h e  p rope r ty .  The r eco rd  i s  

t o t a l l y  devoid of any such a c t i o n  by M s .  Wiedman. She 

t e s t i f i e d  t h a t  she  and M r .  Scovel  d i d  n o t  d i s c u s s  he r  use  of 

t h e  p rope r ty  a f t e r  t h e i r  conversa t ion  i n  which he gran ted  

h e r  permiss ion t o  u se  t h e  proper ty .  The evidence a l s o  shows 

t h a t  M s .  Wiedman never  d i scus sed  he r  u se  of t h e  p rope r ty  

w i t h  t h e  owners of T r i n i t y  Evange l ica l  Lutheran Church. 

M s .  Wiedman's use  o f  t h e  p rope r ty  was t h u s  permiss ive  

a t  i t s  i n c e p t i o n  and cont inued t o  be s o  up t o  t h e  t i m e  she  

i n i t i a t e d  t h i s  a c t i o n .  The t r i a l  c o u r t  t h e r e f o r e  c o r r e c t l y  

concluded M s .  Wiedman d i d  n o t  ga in  t h e  r i g h t  t o  u se  t h e  

d i s p u t e d  p rope r ty  by p r e s c r i p t i o n .  We a f f i r m  t h a t  conclu- 

s i o n  on t h i s  appeal .  

W e  concur:  

/ #  

Hono a b l e  P e t e r  G.  M e  P 
t r i c t  Judge,  sittlm p l a c e  
of M r .  Chief J u s t  c e  a swe l l .  



Mr. Justice John C. Sheehy dissenting: 

I cannot agree that a person who has used as a drive- 

way a strip of land belonging to three other successive 

owners over a period of forty five years has not established 

open, notorious, exclusive, adverse, continuous, and un- 

interrupted use of the easement to establish her prescriptive 

right to the continuance of that use. Medhus v. Dutter 

(1979) , - Mon t . , 603 P.2d 669, 36 St.Rep. 2044, 2047. 

The ground upon which the majority find a permissive 

use here is that Mr. Scovel, prior to 1957, had a conversation 

with Mrs. Wiedman, which at best is equivocal, and out of 

which the court finds a permissive use. What is ignored here 

is that the ownership changed in 1957, and that since that 

time, Trinity Evangelical Lutheran Church, although the 

ostensible owner of the property, has done nothing in the 

face of the continued adverse, notorious and open use of 

the driveway by Mrs. Wiedman over what was then the church's 

property. Even if we assume that her use under Scovel was 

permissive, there is no presumption of law that continues 

such permissive use when the ownership changes hands and there 

is no indicia of any kind that the subsequent owner continues 

the permission. 

In this case, the prior owner had established a gate 

or barrier at the north end of the area over which Mrs. 

Weidman claimed an easement. This is strongly indicative 

that the prior owner acquiesced in Mrs. Wiedman's right under 

an adverse user. An owne2s acquiescence in an adverse user 

of a driveway across his land without more, does not show 

that the use, claimed to be adverse, was in fact permissive. 

Dozier v. Krmpotich (1949), 227 Minn. 503, 35 N.W.2d 696. 
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There was no showing in this case that the user was 

permissive "in the inception", which is the foundation 

requirement for proof of a permissive use. The majority 

has confused "permissive" use in this case with the "acquiescence" 

that always accompanies an adverse use. 

". . . The very foundation of a right to an 
easement by prescription is the acquiescence 
by the owner of the servient tenement in the acts 
relied upon to establish such prescriptive right. 
17 Am.Jur., Easements, section 66. It is also 
the rule that, where the user is permissive on the 
part of the owner, there can be no prescriptive 
right, and that, if the user was permissive -- in its 
inception, it must become adverse to the knowledge 
of the owner of the servient estate before any 
prescriptive rights can arise (citing a case.) It 
must be apparent therefore, that 'acquiescence', 
regardless of what it might mean otherwise, means, 
when used in this connection, passive conduct on the 
part of the owner of the servient estate consisting 
of failure on his part to assert his paramount 
rights against the invasion thereof by the adverse 
user.. . ." Dozier v. Krmpotich, supra, 35 N.W.2d 
at 699. (Emphasis added.) 

The conversation with Scovel, beg* long after the 

inception of the use of the driveway, and after which Scovel 

acted in acquiescence in placing the barrier as he did, shows 

that Scovel agreed with plaintiff's claim of right, and 

acquiesced in a manner that made his land servient to the 

prescriptive right of Mrs. Weidman to her driveway. 

I would reverse. 


