
No. 80-35 

IN THE SUPREME COURT OF THE STATE OF MONTANA 

1980 

EDMUND W. BEEDIE and 
TRUCK INSURANCE EXCHANGE, 

Plaintiffs and Appellants, 
-vs- 

JOHN SHELLEY and MARTHA SHELLEY, 

Defendants and Respondents. 

Appeal from: The District Court of the Thirteenth Judicial 
District, In Yellowstone County, The Honorable 
Robert H. Wilson, Judge presiding. 

Counsel of Record: 

For Appellants: 

Lewis E. Brueggemann, Billings, Montana 

For Respondents: 

Hibbs, Sweeney, Colberg, Jensen and Koessler, 
Billings, Montana 

Submitted on Briefs: March 21, 1980 

MdY 6 - 7984 Decided: -- 

1: - 1J83 Filed: &- 



M r .  ~ u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

P l a i n t i f f s  Edmund Beedie and Truck Insurance  Exchange 

brought  t h i s  a c t i o n  i n  t h e  D i s t r i c t  Court  of Yellowstone 

County t o  recover  damages f o r  i n j u r i e s  s u s t a i n e d  a s  a  r e s u l t  

of de fendan t s '  a l l e g e d  negl igence.  The complaint  w a s  f i l e d  

on October 15 ,  1979, and bo th  p a r t i e s  f i l e d  motions f o r  

summary judgment w i th  accompanying b r i e f s  and a f f i d a v i t s .  

The D i s t r i c t  Court  he ld  a hear ing  on t h e  motions,  g r an t ed  

summary judgment f o r  t h e  defendants  and d i smissed  t h e  p l a i n -  

t i f f s '  a c t i o n .  P l a i n t i f f s  appea l  from t h i s  d i s m i s s a l .  

P l a i n t i f f  Edmund Beedie i s  an  employee of  Goodan Conoco 

Se rv i ce  S t a t i o n  l o c a t e d  i n  Lewistown, Montana. Beedie was 

i n j u r e d  on September 6, 1976, when he w a s  h i t  by defendant  

Martha S h e l l e y ' s  motor v e h i c l e ,  d r i v e n  by defendant  John 

She l l ey ,  a s  he w a s  walking from t h e  shop a r e a  t o  t h e  gas  

pump i s l a n d  of t h e  s e r v i c e  s t a t i o n .  Beedie r ece ived  head 

and l e g  i n j u r i e s  and w a s  unable  t o  r e t u r n  t o  work f o r  over  

1 2  weeks. 

Beed ie ' s  employer f i l e d  a workers '  compensation c l a im  

which was s e t t l e d  on J u l y  1 4 ,  1978. P l a i n t i f f  Truck Insu r -  

ance Exchange made f i n a l  payments t o  Beedie on J u l y  17 ,  

1978, and has  a s s e r t e d  a  subroga t ion  c l a im  i n  t h e  amount of 

$7,728.06. John S h e l l e y  moved t o  Medford, Oregon, i n  June 

1978 and Martha She l l ey  jo ined him t h e r e  i n  August 1978. 

There w a s  some q u e s t i o n  r a i s e d  i n  t h e  D i s t r i c t  Cour t  

concerning t h e  r ea sons  f o r  t h i s  move and whether o r  n o t  

p l a i n t i f f s  were aware of defendants '  l o c a t i o n .  p l a i n t i f f s  

contend t h a t  defendants  f l e d  t h e  s ta te  t o  avoid  s e r v i c e  of 

p rocess  f o r  t h i s  s u i t  and t h a t  they w e r e  unaware of defen-  

d a n t s '  whereabouts u n t i l  September 28, 1979. They a rgue  

t h a t  t h i s  d isappearance from t h e  s t a t e  t o l l e d  t h e  s t a t u t e  of 

l i m i t a t i o n s .  



Defendants,  however, p resen ted  evidence i n  t h e  D i s t r i c t  

Court  showing bona f i d e  reasons  f o r  l e a v i n g  t h e  s tate and 

a l s o  t h a t  an  a g e n t  o f  p l a i n t i f f - i n s u r e r  was aware of t h e i r  

new addres ses .  Defendants a rgue  t h a t  they w e r e  a t  a l l  t i m e s  

a v a i l a b l e  t o  s e r v i c e  and t h e r e f o r e  t h e  s t a t u t e  of l i m i t a -  

t i o n s  had run  by t h e  t i m e  t h e  a c t i o n  w a s  f i l e d .  

Although a p p e l l a n t s  r a i s e  f o u r  i s s u e s  on appea l ,  t h i s  

c a s e  can be decided on t h e  s i n g l e  i s s u e  of whether t h e  

D i s t r i c t  Cour t  e r r e d  i n  g r a n t i n g  summary judgment based on 

t h e  running of  t h e  s t a t u t e  o f  l i m i t a t i o n s .  

Appel lan ts  i n i t i a l l y  contend t h a t  t h e  s t a t u t e  of l i m i -  

t a t i o n s  w a s  t o l l e d  because respondents  w e r e  o u t s i d e  t h e  

S t a t e  of Montana du r ing  p e r i o d s  of  t i m e  a f t e r  t he  d a t e  of 

t h e  a c c i d e n t .  Th i s  con ten t ion  i s  based on s e c t i o n  27-2-402, 

MCA. Respondents, on t h e  o t h e r  hand, a rgue  t h a t  a l though  

they  have been nonres iden t s  and o u t s i d e  Montana a t  c e r t a i n  

t i m e s  subsequent  t o  t h e  d a t e  of t h e  a c c i d e n t ,  they have 

always been a v a i l a b l e  f o r  s e r v i c e  of  p roces s  under Rule 

4D(3) ,  M.R.Civ.P. (Montana's long-arm s t a t u t e ) .  

I n  Montana a  t o r t  a c t i o n  must be commenced w i t h i n  t h r e e  

y e a r s  o f  t h e  commission of t h e  t o r t .  S e c t i o n  27-2-204, MCA. 

S e c t i o n  27-2-402, MCA, provides:  

" I f  when t h e  cause  o f  a c t i o n  a c c r u e s  a g a i n s t  a 
person  he i s  o u t  of t h e  s ta te ,  t h e  a c t i o n  may be 
commenced w i t h i n  t h e  term h e r e i n  l i m i t e d  a f t e r  
h i s  r e t u r n  t o  t h e  s t a t e ;  and i f  a f t e r  t h e  cause  
of a c t i o n  acc rues  he  d e p a r t s  from t h e  s t a t e ,  t h e  
t i m e  of  h i s  absence i s  n o t  p a r t  of t h e  t i m e  l i m -  
i t e d  f o r  t h e  commencment of t h e  a c t i o n . "  

Rule 4D(3),  M.R.Civ.P., provides:  

"Personal  s e r v i c e  o u t s i d e  t h e  s t a t e .  Where ser- 
v i c e  upon any person cannot ,  w i t h  due d i l i g e n c e ,  
be made p e r s o n a l l y  w i t h i n  t h i s  s t a t e ,  s e r v i c e  
of  summons and complaint  may be made by s e r v i c e  
o u t s i d e  t h i s  s ta te  i n  t h e  manner provided f o r  
s e r v i c e  w i t h i n  t h i s  s tate,  w i t h  t h e  same f o r c e  
and e f f e c t  a s  though s e r v i c e  had been made w i t h i n  



t h i s  s t a t e .  Where s e r v i c e  by p u b l i c a t i o n  i s  per-  
m i t t e d  a s  h e r e i n a f t e r  provided,  pe r sona l  s e r v i c e  
of  a  summons and complaint  upon t h e  defendant  o u t  
of  t h e  s tate s h a l l  be e q u i v a l e n t  t o  and s h a l l  
d i spense  w i t h  t h e  procedures  and t h e  p u b l i c a t i o n  
and mai l ing  provided f o r  h e r e a f t e r  i n  4 ( 5 )  ( c ) ,  
4 ( 5 )  (d )  and 4 (5 )  (e) of  t h i s  r u l e .  " 

Rule 4B (1) , M.R..Civ.P., p rov ides  i n  p e r t i n e n t  p a r t :  

". . . any person i s  s u b j e c t  t o  t h e  j u r i s d i c t i o n  
of  t h e  c o u r t s  of  t h i s  s t a t e  as t o  any c la im f o r  
r e l i e f  a r i s i n g  from t h e  doing p e r s o n a l l y ,  through 
an  employee, o r  through an a g e n t ,  of any of t h e  
fo l lowing  a c t s :  

" (b )  t h e  commission of any act  which r e s u l t s  i n  
a c c r u a l  w i t h i n  t h i s  s t a t e  of a t o r t  a c t i o n ;  " 

When Rules 4B (1) and 4D (3 )  are r ead  t o g e t h e r ,  i t  becomes 

r e a d i l y  appa ren t  t h a t  respondents  h e r e  w e r e  a t  a l l  t i m e s  

s u b j e c t  t o  t h e  j u r i s d i c t i o n  of Montana c o u r t s  and w e r e  

t h e r e f o r e  amenable t o  s e r v i c e  of p rocess .  

This  Cour t  faced  a s i m i l a r  s i t u a t i o n  i n  S t a t e  ex  re l .  

McGhee v. D i s t r i c t  C t .  of S i x t e e n t h  J . D .  (1973) ,  162 Mont. 

31, 508 P.2d 130. I n  McGhee t h e  p e t i t i o n e r  reques ted  a  w r i t  

of  supe rv i so ry  c o n t r o l  seek ing  t o  compel t h e  t r i a l  c o u r t  t o  

g r a n t  summary judgment based on t h e  running of  t h e  s t a t u t e  

of l i m i t a t i o n s .  The case involved a wrongful d e a t h  a c t i o n  

a g a i n s t  a ranching pz.r t n e r s h i p  c o l l e c t i v e l y  and t h e  p a r t n e r s  

i n d i v i d u a l l y .  The a c c i d e n t  occur red  on December 20, 1968, 

whi le  R. W. McGhee w a s  p r e s e n t  i n  t h e  s t a t e .  H e  cont inued 

t o  r e s i d e  i n  t h e  S t a t e  u n t i l  May 1971 and a f t e r  t h a t  d a t e  he 

r e s i d e d  i n  Utah. The complaint  was f i l e d  on January 4 ,  

1972, and R.  W.  McGhee w a s  served on May 30, 1972, i n  Utah, 

pu r suan t  t o  t h e  long-arm s t a t u t e .  

I n  McGhee w e  g ran t ed  p e t i t i o n e r ' s  r e q u e s t  f o r  super-  

v i s o r y  c o n t r o l  and he ld  t h a t  where p l a i n t i f f  could e f f e c -  

t i v e l y  s e r v e  defendant  o u t s i d e  t h e  s tate,  absence from t h e  



s t a t e  would n o t  t o l l  t h e  s t a t u t e  of  l i m i t a t i o n s .  W e  s t a t e d :  

"The purpose  of s e c t i o n  93-2702, R.C.M. 1947 [now 
s e c t i o n  27-2-402, MCA], i s  t o  p r e v e n t  a  de f endan t  
from d e f e a t i n g  a  p l a i n t i f f ' s  c l a i m  f o r  r e l i e f  by 
l e a v i n g  t h e  s t a t e  o r  by e s t a b l i s h i n g  r e s i d e n c e  
i n  a n o t h e r  s t a t e .  But ,  t h e r e  i s  a n  e x c e p t i o n  t o  
t h i s  r u l e .  I n  c a s e s  where t h e  p l a i n t i f f  may e f -  
f e c t  s e r v i c e  o f  p r o c e s s  by some method, even 
though t h e  d e f e n d a n t  may be a n o n r e s i d e n t  o r  ab- 
s e n t  from t h e  s tate,  t h e  s t a t u t e  c o n t i n u e s  t o  r u n  
d u r i n g  t h e  absence  o r  nonres idency  . . . 

"The a l i e g e d  t o r t  was committed by R. W. McGhee 
w h i l e  he  r e s i d e d  i n  Montana and under Rule 4 B ( 1 ) ,  
M.R.Civ.P., t h i s  s u b j e c t s  him t o  t h e  j u r i s d i c -  
t i o n  of  t h e  Montana c o u r t s .  By be ing  s u b j e c t  
t o  t h e  j u r i s d i c t i o n  of r e sponden t  c o u r t  and cap- 
a b l e  o f  be ing  s e rved  du r ing  t h e  e n t i r e  t i m e ,  t h e  
s t a t u t e  o f  l i m i t a t i o n s  w a s  n o t  t o l l e d  . . ." 
508 P.2d a t  131-32. 

See  a l s o ,  S t a t e  v. D i s t r i c t  Cour t  o f  Fou r th  J u d i c i a l  D i s t r i c t  

( 1966 ) ,  148 Mont. 22, 417 P.2d 109; Baker v .  Ferguson Research ,  

I nc .  ( D .  Mont. 1 9 7 4 ) ,  61  F.R.D. 637. I n  t h e  i n s t a n t  c a s e ,  

t h e  a c c i d e n t  occu r r ed  on September 8 ,  1976. Defendant  John 

S h e l l e y  r e s i d e d  i n  t h i s  s t a t e  u n t i l  June  1978 when he  moved 

t o  Medford, Oregon, fo l lowed  s h o r t l y  by h i s  w i f e  i n  August 

1978. The d e f e n d a n t s  w e r e  un insured  a t  t h e  t i m e  o f  t h e  

a c c i d e n t ;  however, s h o r t l y  a f t e r  t h e  a c c i d e n t ,  Martha was 

i n s u r e d  by Mid-Century In su rance  Exchange and John by Farmers 

I n su rance  Exchange, bo th  a f f i l i a t e d  companies of  a p p e l l a n t  

Truck In su rance  Exchange. E x h i b i t s  produced i n  t h e  D i s t r i c t  

Cou r t  i n d i c a t e d  t h a t  as o f  e a r l y  August 1979 Truck In su rance  

Exchange had knowledge o f  t h e  S h e l l e y s '  Oregon a d d r e s s .  

T h i s  a d d r e s s  was la ter  u t i l i z e d  i n  s e r v i n g  r e sponden t s  w i t h  

t h e  summons and compla in t .  The compla in t  h e r e  was f i l e d  

October 15 ,  1979. 

The d e l a y  i n  f i l i n g  t h e  compla in t  w a s  a p p a r e n t l y  caused  

by' a p p e l l a n t s '  d e s i r e  t o  a s c e r t a i n  whether  t h e  S h e l l e y s  had 



s u f f i c i e n t  a s s e t s  t o  answer f o r  any judgment b e f o r e  going 

ahead w i t h  a  l a w s u i t .  T h i s  r e a son  i s  n o t  s u f f i c i e n t  t o  t o l l  

t h e  s t a t u t e  of  l i m i t a t i o n s ,  a s  a p p e l l a n t s  cou ld  have f i l e d  

t h e  compla in t  b e f o r e  t h e  s t a t u t e  o f  l i m i t a t i o n s  r a n  and 

s e rved  i t  w i t h i n  a  r e a s o n a b l e  t i m e  t h e r e a f t e r .  Rule 3, 

M.R.Civ.P. The S h e l l e y s  w e r e  r e s i d e n t s  o f  Montana a t  t h e  

t i m e  of  t h e  a c c i d e n t .  Under Rule 4 B  (1) t h i s  s u b j e c t e d  them 

t o  t h e  j u r i s d i c t i o n  o f  t h e  Montana c o u r t s .  Because t h e y  

w e r e  s u b j e c t  t o  o u r  j u r i s d i c t i o n  and c a p a b l e  o f  be ing  s e rved  

d u r i n g  t h e  e n t i r e  t i m e ,  t h e  s t a t u t e  o f  l i m i t a t i o n s  was n o t  

t o l l e d .  S t a t e  ex  re l .  McGhee v .  D i s t r i c t  C t .  of  S i x t e e n t h  

J . D . ,  s up ra .  

Appe l l an t s  n e x t  contend t h a t  t h e  d e f e n s e  of  s t a t u t e  of  

l i m i t a t i o n s  i s  n o t  a v a i l a b l e  a g a i n s t  i t s  s u b r o g a t i o n  c l a im .  

W e  d i s a g r e e .  A p p e l l a n t s '  c l a i m  i s  one o f  sub roga t i on .  I t  

i s  d e r i v e d  from t h a t  of  t h e  i n s u r e d  and i s  s u b j e c t  t o  t h e  

same d e f e n s e s ,  i n c l u d i n g  t h e  s t a t u t e  o f  l i m i t a t i o n s  a s  

though t h e  a c t i o n  w e r e  sued upon by t h e  i n s u r e d .  Sunset -  

S t e r n a u  Food Co. v .  Bonzi ( 1964 ) ,  60 Cal.2d 834, 36 Ca l .Rpt r .  

741, 389 P.2d 133; May Trucking Co. v .  I n t e r n a t i o n a l  Har- 

v e s t e r  Co. (1975) ,  97 Idaho 319, 543 P.2d i159 .  The re fo r e ,  

t h e  s t a t u t e  of  l i m i t a t i o n s  began runn ing  a t  t h e  t i m e  of  t h e  

a c c i d e n t ,  September 8 ,  1976. 

The D i s t r i c t  C o u r t  a c t e d  c o r r e c t l y  i n  g r a n t i n g  respon- 

d e n t s '  motion f o r  summary judgment. 

Af f i rmed .  



V7e concur: 

%-444 %pt,& 
C h i e f  Justice 


