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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

 his i s  an appea l  from a judgment and o rde r  o f  t h e  

~ i s t r i c t  Cour t  of t h e  Eigh teen th  J u d i c i a l  D i s t r i c t  r e l i e v i n g  

respondents  from t h e  e f f e c t s  of a temporary r e s t r a i n i n g  

o r d e r .  The r e s t r a i n i n g  o r d e r  was i s s u e d  a s  p a r t i a l  r e l i e f  

prayed f o r  i n  a complaint  f i l e d  by a p p e l l a n t s  wT;lch sought  

t o  permanently e n j o i n  respondents  from a u t h o r i z i n g  o r  making 

any improvements upon c e r t a i n  p rope r ty  which had been o r i -  

g i n a l l y  des igna t ed  and ded ica t ed ,  under a subd iv i s ion  p l a t ,  

a s  a county road.  

Appel lan ts ,  M r .  and M r s .  C .  B.  Chennault ,  are t h e  

owners of Lo t s  9 and 10 of  t h e  Lionhead Homesites Subdivi-  

s i o n  i n  G a l l a t i n  County, Montana. These l o t s  are s i t u a t e d  

a d j a c e n t  t o  C e n t r a l  Avenue. C e n t r a l  Avenue i s  a street  

w i t h i n  t h e  subd iv i s ion  which was des igna t ed  a s  a p u b l i c  

s t r e e t  a t  t h e  t i m e  of t h e  r eco rd ing  of  t h e  s u b d i v i s i o n  p l a t .  

During 1973 a p p e l l a n t s  con tac t ed  t h e  G a l l a t i n  County 

commissioners r ega rd ing  t h e  p o s s i b l e  abandonment of a por- 

t i o n  of C e n t r a l  Avenue. A p e t i t i o n  was t h e r e a f t e r  d r a f t e d  

by t h e  county on a p p e l l a n t s '  beha l f .  The p e t i t i o n  r eques t ed  

t h e  abandonment of t h e  n o r t h e r l y  100 f e e t  of  C e n t r a l  Avenue. 

Appe l l an t s  c i r c u l a t e d  t h e  p e t i t i o n  among t h e  f r e e h o l d e r s  of 

t h e i r  subd iv i s ion  and ob ta ined  t h e  s i g n a t u r e s  of f o u r  people  

endors ing  t h e  p e t i t i o n :  C. B. Chennault ,  Orion L. Hendry, 

Gera ld ine  Hendry, and V i r i l  G i l l e s p i e .  A f t e r  t h e  f i l i n g  of 

t h e  p e t i t i o n ,  t h e  county commissioners appointed a board of  

v iewers  t o  i n s p e c t  t h e  p o r t i o n  of  t h e  s treet  s p e c i f i e d  i n  

t h e  p e t i t i o n .  The i n s p e c t i o n  was conducted on August 16,  

1973. On August 23, 1973, t h e  board of v iewers  f i l e d  a 

r e p o r t  recommending abandonment of t h e  p o r t i o n  of t h e  road.  



On August 2 1 ,  1973, t h e  G a l l a t i n  County road super-  

v i s o r ' s  o f f i c e r  Sen t  n o t i c e s  t o  t hose  people  who had s igned  

t h e  p e t i t i o n  informing them t h a t  a  hea r ing  would be he ld  

w i t h  r e s p e c t  t o  t h e  p e t i t i o n  on September 6, 1973. Not ices  

were s e n t  by c e r t i f i e d  m a i l  t o  Orion L.  Hendry, C. B. Chen- 

n a u l t  a r d  M r s .  V i r i l  G i l l e s p i e .  However, n o t i c e  w a s  n o t  

g iven  t o  any o t h e r  a d j o i n i n g  landowners of record .  The 

hear ing  r ega rd ing  t h e  p e t i t i o n  was he ld  on September 6 ,  

1973. A t  t h e  hear ing ,  t h e  commissioners accep ted  t h e  recom- 

mendation of t h e  board of  v iewers  and r e so lved  t o  abandon 

t h e  r eques t ed  p o r t i o n  of t h e  street. 

Subsequently,  i n  1976, t h e  county a t t o r n e y  became aware 

t h a t  t h e r e  w e r e  s e v e r a l  inadequac ies  employed i n  t h e  p roces s  

t o  abandon t h e  street. I n  a  l e t t e r  da t ed  J u l y  1 2 ,  1976, t h e  

county a t t o r n e y  n o t i f i e d  t h e  commissioners of t h e  inade- 

q u a c i e s  and recommended t h a t  t h e  o r d e r  of  abandonment be  set 

a s i d e  a s  i n v a l i d  and void.  The l e t t e r  s t a t e d  t h a t ,  under 

Montana l a w ,  t oo  few people  had s igned  t h e  p e t i t i o n  f o r  

abandonment and t h a t  n o t i c e  w a s  n o t  p r o p e r l y  served.  Fol- 

lowing t h e  county a t t o r n e y ' s  recommendation, t h e  commis- 

s i o n e r s  i n v a l i d a t e d  t h e  o r d e r  f o r  abandonment on J u l y  1 4 ,  

1976. 

Upon being n o t i f i e d  t h a t  t h e  abandonment had been 

i n v a l i d a t e d ,  a p p e l l a n t s  con tac ted  t h e  county a t t o r n e y  and 

were advised  of  t h e  proper  s t a t u t o r y  procedures  f o r  aban- 

donment. Apparent ly ,  a p p e l l a n t s  a l s o  r ece ived  adv ice  from 

one of t h e  commissioners a s  t o  how they  might c u r e  any 

d e f e c t s  i n  t h e i r  o r i g i n a l  p e t i t i o n  f o r  abandonment. While 

a p p e l l a n t s  d i d  pursue some e f f o r t s  t o  have t h e  o r d e r  of 

abandonment r e i n s t i t u t e d ,  it i s  c l e a r  t h a t  t hey  d i d  n o t  

fo l low p re sc r ibed  s t a t u t o r y  procedures.  



On September 4 ,  1978, a p p e l l a n t s  f i l e d  ano the r  p e t i t i o n  

i n  accordance w i t h  s t a t u t o r y  requirements  f o r  t h e  abandon- 

ment of a  second and s e p a r a t e  s treet  w i t h i n  t h e i r  subdiv i -  

s ion .  The street sought  t o  be d e c l a r e d  abandoned w a s  known 

as F i r s t  S t r e e t .  F i r s t  S t r e e t  i n t e r s e c t e d  C e n t r a l  Avenue 

and ad jo ined  t h e  Lionhead Subdiv is ion  wi th  s e v e r a l  l o t s  of 

t h e  Southfork Subdiv is ion .  A hear ing  w a s  scheduled f o r  

September 5, 1978, r ega rd ing  t h i s  p e t i t i o n .  A t  t h e  hea r ing ,  

deve lopers  of t h e  Southfork Subdiv is ion  submit ted a le t te r  

opposing t h e  r e q u e s t  f o r  abandonment because it would block 

a c c e s s  t o  t h e i r  p roper ty .  The county surveyor  a l s o  test i-  

f i e d  t h a t  c l o s u r e  of  F i r s t  S t r e e t  would block a c c e s s  t o  t h e  

Southfork Subdiv is ion  and t o  Lots  3 and 4 of t h e  Lionhead 

Subdiv is ion .  

A compromise w a s  reached between t h e  p a r t i e s :  C e n t r a l  

Avenue would remain open a s  an a c c e s s  t o  Lots  3 and 4 of t h e  

Lionhead Subdiv is ion  as w e l l  as t h e  Southfork p r o p e r t i e s ,  

and F i r s t  S t r e e t  would be abandoned excep t  f o r  t h a t  p o r t i o n  

which c ros sed  C e n t r a l  Avenue. The county commissioners 

adopted t h i s  compromise on September 2 2 ,  1978, and d e c l a r e d  

F i r s t  S t r e e t  abandoned pursuant  t o  t h e  agreement. 

The county surveyor  then  g ran ted  t h e  deve lopers  of t h e  

Southfork Subdiv is ion  permiss ion t o  c o n s t r u c t  a  g r a v e l  

access road a long  C e n t r a l  Avenue, i n c l u d i n g  t h e  n o r t h e r l y  

100 f e e t  of t h e  road f o r  which t h e  f i r s t  abandonment had 

been i n v a l i d a t e d .  Appel lan ts  brought t h i s  a c t i o n  t o  r e -  

s t r a i n  respondents  from a u t h o r i z i n g  t h e s e  improvements upon 

t h e  road.  A s  p a r t  of  t h e  r e l i e f  r eques t ed ,  a  temporary 

r e s t r a i n i n g  o r d e r  w a s  i s s u e d  by t h e  D i s t r i c t  Court  f o r  

respondents  t o  show cause  why a  permanent i n j u n c t i o n  should 

n o t  i s s u e .  A hea r ing  w a s  he ld  r ega rd ing  t h e  x a t t e r ,  and t h e  



c o u r t  e n t e r e d  f i n d i n g s  of f a c t  and conc lus ions  of l a w .  The 

c o u r t  he ld  t h a t  t h e  a t t empt  t o  abandon t h e  n o r t h e r l y  100 

feet  of  C e n t r a l  Avenue d i d  n o t  comply wi th  s t a t u t o r y  r e q u i r e -  

ments and w a s  vo id  i n i t i a l l y .  Accordingly,  it determined 

t h a t  t h i s  p o r t i o n  of t h e  s t r e e t  had never  been abandoned. 

An o r d e r  r e l i e v i n g  respondents  from t h e  e f f e c t s  of t h e  

temporary r e s t r a i n i n g  o r d e r  w a s  e n t e r e d  by t h e  c o u r t  on 

August 10,  1979. It i s  from t h i s  judgment and o r d e r  t h a t  

a p p e l l a n t s  appea l .  

A s i n g l e  i s s u e  i s  r a i s e d  f o r  ou r  cons ide ra t ion :  Were 

respondents ,  a s  G a l l a t i n  County commissioners, e q u i t a b l y  

es topped from r e e s t a b l i s h i n g  a p o r t i o n  of  C e n t r a l  Avenue as 

a p u b l i c  roadway where t h e  i n i t i a l  a t t e m p t  t o  abandon t h e  

roadway d i d  n o t  comply w i t h  s t a t u t o r y  procedures  f o r  aban- 

donment? 

Both p a r t i e s  ag ree  i n  t h i s  case t h a t  Montana s t a t u t e s  

set  f o r t h  t h e  e x c l u s i v e  method by which county roads  must be 

abandoned. The s t a t u t o r y  scheme f o r  t h e  abandonment of 

county roads  i s  found i n  s e c t i o n s  7-14-2601 through 7-14- 

2621, MCA. To i n i t i a t e  proceedings ,  any t e n  o r  a m a j o r i t y  

of  f r e e h o l d e r s  of  a road d i s t r i c t  p e t i t i o n  t h e  board of 

county commissioners f o r  t h e  abandonment of a p a r t i c u l a r  

road.  Sec t ion  7-14-2601, MCA. Within t h i r t y  days  a f t e r  t h e  

f i l i n g  of t h e  p e t i t i o n ,  t h e  commissioners cause  an i n v e s t i -  

g a t i o n  t o  be conducted regard ing  t h e  m e r i t s  of t h e  p e t i t i o n .  

Sec t ion  7-14-2603, MCA. A p u b l i c  hea r ing  i s  then scheduled 

and n o t i c e  of  t h e  hea r ing  i s  given.  Sec t ion  7-14-2615(2), 

MCA. The r e s u l t s  of t h e  i n v e s t i g a t i o n  and t h e  hea r ing  are 

con;i,je.ced by t h e  commissioners, and a d e c i s i o n  i s  e n t e r e d  

whether t o  abandon t h e  road.  Within t e n  days  a f t e r  t h e  

d e c i s i o n ,  t h e  commissioners cause  n o t i c e  of t h e i r  d e c i s i o n  



t o  be s e n t  t o  a l l  owners of l and  a b u t t i n g  t h e  road f o r  which 

abandonment was sought.  Sec t ion  7-14-2604, MCA. 

The p a r t i e s  f u r t h e r  ag ree  t h a t  t h e r e  must be substan-  

t i a l  compliance wi th  t h e s e  s t a t u t e s  be fo re  t h e  d o c t r i n e  of  

e q u i t a b l e  e s t o p p e l  can be a p p l i e d  a g a i n s t  respondents  as  

commissioners of  G a l l a t i n  County. The g e n e r a l  r u l e  regard-  

i n g  t h e  a p p l i c a t i o n  of t h e  d o c t r i n e  of e q u i t a b l e  e s t o p p e l  

and t h e  vaca t ion ,  d i scont inuance ,  o r  abandonment of roads  i s  

s t a t e d  by one a u t h o r i t y  a s  fo l lows:  

"While some l i m i t a t i o n s  t o  i t s  a p p l i c a t i o n  a r e  
t o  be found, t h e  r u l e  appears  t o  be q u i t e  gen- 
e r a l  t h a t  where t h e  procedure f o r  t h e  v a c a t i o n ,  
d i scont inuance ,  o r  a l t e r a t i o n  of a  p u b l i c  s t r e e t  
o r  highway by d i r e c t  a c t i o n  of p u b l i c  a u t h o r i -  
t ies  i s  p re sc r ibed  by s t a t u t e ,  it i s  necessary  
t o  adhere  t o  such procedure i n  o r d e r  t h a t  t h e  
v a c a t i o n  o r  a l t e r a t i o n  be e f f e c t i v e ;  . . . nor  
a r e  t h e  p u b l i c  a u t h o r i t i e s  precluded by p r i n c i -  
p l e s  of  e s t o p p e l  from denying t h e  t e rmina t ion  
of  t h e  e x i s t e n c e ,  o r  a l t e r a t i o n ,  of t h e  p u b l i c  
way i n  t h e  absence of s u b s t a n t i a l  compliance 
w i t h  t h e  s t a t u t o r y  procedure . . ." 175 A.L.R. 
760, 762 (1948).  

The r e l u c t a n c e  t o  apply  e q u i t a b l e  e s t o p p e l  t o  govern- 

mental  e n t i t i e s  i s  founded upon p u b l i c  p o l i c y  cons idera -  

t i o n s .  I t  i s  g e n e r a l l y  thought t h a t  l a n d s  he ld  by t h e  

p u b l i c  a r e  t o  be p r o t e c t e d  and on ly  d i sposed  of where t h e r e  

has  been compliance wi th  t h e  law. The i n t e r e s t s  of t h e  

g e n e r a l  p u b l i c  should n o t  be  de fea t ed ,  f o r  example, by t h e  

unauthor ized o r  unlawful a c t s  of p u b l i c  a g e n t s  o r  o f f i c e r s .  

See Norman v. S t a t e  (1979) ,  - Mont. , 597 P.2d 715, 

The p o l i c y  of p r o t e c t i n g  p u b l i c  l a n d s  and making 

s t a t u t e s  t h e  e x c l u s i v e  method f o r  t h e  d i s p o s i t i o n  of p u b l i c  

l a n d s  i s  w e l l  recognized by our  Const:itution. A r t i c l e  X ,  

Sec t ion  11 of t h e  1972 Montana C o n s t i t u t i o n  s t a t e s :  



" (1) A l l  l a n d s  of t h e  /state t h a t  have been o r  
may be g ran ted  by congress ,  o r  acqu i r ed  by g i f t  
o r  g r a n t  o r  d e v i s e  from any person o r  corpora-  
t i o n ,  s h a l l  be p u b l i c  l ands  of  t h e  s t a t e .  They 
s h a l l  be he ld  i n  t r u s t  f o r  t h e  people ,  t o  be 
d i sposed  of a s  h e r e a f t e r  provided,  f o r  t h e  re- 
s p e c t i v e  purposes  f o r  which they have been o r  
may be g ran ted ,  donated o r  dev ised .  

" (2 )  No such l and  o r  any e s t a t e  o r  i n t e r e s t  ---- 
t h e r e i n  s h a l l  e v e r  be d i sposed  o f e x c e p t  i n  -- 
p u r s u a n c e g e n e r a l  l a w s  p rov id ing  -- f o r  such 
d i s p o s i t i o n ,  o r  u n t i l  t h e  f u l l  market  va lue  of 
t h e  e s t a t e  o r  i n t e r e s t  d i sposed  o f ,  t o  be as-  
c e r t a i n e d  i n  such manner a s  may be -p rov ided  by 
law, has  been pa id  o r  s a f e l y  secured t o  t h e  
s t a t e .  " (Emphasis added. ) 

A s  a  r e s u l t  of t h e s e  p o l i c y  c o n s i d e r a t i o n s ,  we have 

s t a t e d  i n  p rev ious  cases t h a t  t h e  a p p l i c a t i o n  of t h e  doc- 

t r i n e  of e q u i t a b l e  e s t o p p e l  t o  governmental e n t i t i e s  w i l l  be 

looked upon wi th  d i s f a v o r .  The d o c t r i n e  w i l l  on ly  be ap- 

p l i e d  i n  excep t iona l  c i rcumstances  o r  where t h e r e  i s  mani- 

f e s t  i n j u s t i c e .  Von Tobel v. C i t y  of Lewistown (1910) ,  4 1  

Mont. 226, 108 P. 910; B i l l i n g s  v. P i e r c e  Co. (1945) ,  117 

Mont. 255, 161  P.2d 636. We must determine,  under t h e  

p a r t i c u l a r  f a c t s  and c i rcumstances  of t h i s  c a s e ,  whether t h e  

d o c t r i n e  should be a p p l i e d  here .  That  de t e rmina t ion ,  of 

cou r se ,  i s  dependent upon whether t h e r e  w a s  s u b s t a n t i a l  

compliance w i t h  Montana s t a t u t e s  r ega rd ing  t h e  abandonment 

o f  roads .  

I n  t h i s  ca se ,  respondents  sugges t  as one of t h e i r  argu- 

ments t h a t  a p p e l l a n t s  d i d  n o t  o b t a i n  a  s u f f i c i e n t  number of 

s i g n a t u r e s  t o  s u b s t a n t i a l l y  comply wi th  t h e  requirements  of 

s e c t i o n  7-14-2601, MCA. That  s t a t u t e ,  a s  has  been p rev i -  

o u s l y  s t a t e d ,  r e q u i r e s  a p e t i t i o n  t o  c o n t a i n  t h e  s i g n a t u r e s  

of  e i t h e r  t e n  o r  a  m a j o r i t y  of  f r e e h o l d e r s  of t h e  road 

d i s t r i c t  where abandonment i s  sought.  Appe l l an t s '  :?et:ition 

obvious ly  does n o t  comply w i t h  t h e  f i r s t  p a r t  of t h e  s t a t -  

u t e ,  s i n c e  it only  c o n t a i n s  fou r  s i g n a t u r e s .  



I t  a l s o  appears ,  under t h e  f a c t s  p re sen ted ,  t h a t  com- 

p l i a n c e  wi th  t h e  second p a r t  was imposs ib le .  During o r a l  

argument, t h e  p a r t i e s  informed u s  t h a t  t h e  e n t i r e  G a l l a t i n  

County comprises on ly  one road d i s t r i c t ,  i n  which t h e r e  a r e  

w e l l  over  40,000 r e s i d e n t s .  A "ma jo r i t y , "  t h e r e f o r e ,  would 

be more than 20,000 s i g n a t u r e s .  Because of t h e  a b s u r d i t y  of 

t h i s  requirement ,  a p p e l l a n t s  sugges t  t h a t  t h e  s t a t u t e  should 

be cons t rued  t o  r e q u i r e  on ly  t h e  s i g n a t u r e s  of " a  m a j o r i t y  

of  t hose  d i r e c t l y  a f f e c t e d "  by t h e  abandonment. I t  i s  urged 

under such a  c o n s t r u c t i o n  t h a t  simply t h e  s i g n a t u r e s  of  

t h o s e  owning land  which immediately a d j o i n s  t h e  land  sought  

t o  be abandoned would be s u f f i c i e n t .  Although t h e r e  are 

s e v e r a l  persons  owning l and  on C e n t r a l  Avenue i n  t h i s  c a s e ,  

on ly  t h r e e  landowners own l o t s  immediately a d j o i n i n g  t h e  

n o r t h e r l y  1 0 0  f e e t  of t h e  s t r e e t .  

W e  d e c l i n e  t o  adopt  t h e  i n t e r p r e t a t i o n  advanced by 

a p p e l l a n t s .  Adopting t h a t  i n t e r p r e t a t i o n  would f o r c e  u s  t o  

exceed ou r  p roper  r o l e  i n  t h e  c o n s t r u c t i o n  of s t a t u t e s .  The 

r o l e  of a  c o u r t  i n  cons t ru ing  a s t a t u t e  i s  simply t o  ascer- 

t a i n  and d e c l a r e  i t s  subs tance  and n o t  t o  i n s e r t  what has  

been omit ted.  S e c t i o n  1-2-101, MCA. I n  t h i s  connect ion,  

t h e  l e g i s l a t i v e  i n t e n t  t o  t h e  s t a t u t e  i s  t o  be pursued i f  

p o s s i b l e .  S e c t i o n  1-2-102, MCA. Here, t h e  s t a t u t e  simply 

states t h a t  t h e  p e t i t i o n  must c o n t a i n ,  a s  one a l t e r n a t i v e ,  

t h e  s i g n a t u r e s  of a  "ma jo r i t y  of f r e e h o l d e r s  of t h e  road 

d i s t r i c t . "  The s t a t u t e  does  n o t  say  " a  m a j o r i t y  of t hose  

d i r e c t l y  a f f e c t e d . "  Nor i s  t h e r e  any l e g i s l a t i v e  i n t e n t  

expressed t h a t  t h i s  was t h e  d e s i r e  of t h e  l e g i s l a t u r e .  

F u r t h e r ,  even i f  w e  were t o  adopt  a p p e l l a n t s '  i n t e r p r e -  

t a t i o n ,  i t  i s  doub t fu l  whether t h i s  would r i d  any problems 

of a p p l i c a t i o n .  The p r e s e n t  problem w i t h  applying t h e  



"ma jo r i t y  requirement" i s  t h a t  t h e  s i z e  of  road d i s t r i c t s  

and t h e  number of f r e e h o l d e r s  t h e r e i n  vary .  Depending upon 

whether t h e r e  i s  one o r  many road d i s t r i c t s  i n  a county,  it 

may be reasonable  t o  a t t empt  t o  o b t a i n  a m a j o r i t y  i n  some 

c i rcumstances  whi le  i t  i s  unreasonable  i n  o t h e r s .  S i m i l a r l y ,  

t h e  problem wi th  a p p e l l a n t s '  proposed c o n s t r u c t i o n  l ies  i n  

determining which landowners a r e  d i r e c t l y  a f f e c t e d .  I t  i s  

an  o v e r s i m p l i f i c a t i o n  t o  say t h a t  " d i r e c t l y  a f f e c t e d  land- 

owners" a r e  t hose  who own l o t s  immediately a d j a c e n t  t o  t h e  

l and  sought  t o  be abandoned. Conceivably, o t h e r  landowners 

b e s i d e s  t h e s e  a r e  a f f e c t e d  by t h e  abandonment. 

A number of  c a s e s  have he ld  t h a t  a  r equ i r ed  number of 

s i g n a t u r e s  s p e c i f i e d  i n  a  s t a t u t e  f o r  t h e  abandonment, vaca- 

t i o n  o r  t e rmina t ion  of a  road is  a  m a t e r i a l  e lement  and t h a t  

t h e  f a i l u r e  t o  o b t a i n  such s i g n a t u r e s  f a l l s  s h o r t  of  sub- 

s t a n t i a l  compliance. See 175 A.L.R. 760, 771, f o r  an  exten-  

s i v e  l i s t  of  cases .  For example, where a s t a t u t e  f o r  t h e  

vaca t ion  of  a p u b l i c  highway r equ i r ed  t h e  s i g n a t u r e s  of 

twelve f r e e h o l d e r s  of t h e  county,  and a p p e l l a n t  submit ted a  

p e t i t i o n  f o r  vaca t ion  con ta in ing  on ly  one s i g n a t u r e ,  a  c o u r t  

he ld  t h a t  t h e  board of commissioners was wi thou t  a u t h o r i t y  

t o  a c t  w i t h  r e s p e c t  t o  t h e  vaca t ion .  Eads v. Kumley (1918) ,  

67 1nd.App. 361, 119 N.E. 219. There t h e  c o u r t  s t a t e d  t h a t  

t h e  commissioners had o n l y  such powers a s  were confe r r ed  

upon them by s t a t u t e ,  and where procedures  enunc ia ted  by 

s t a t u t e  w e r e  n o t  complied wi th ,  t h e  proceeding was a  

n u l l i t y .  Eads, 119 N.E .  a t  221. I n  d e a l i n g  wi th  t h e  same 

s t a t u t e  i n  another  case where seven of seventeen p e t i t i o n e r s  

f i l e d  a  w r i t t e n  withdrawal of t h e i r  names from a  p e t i t i o n  

f o r  vaca t ion  be fo re  t h e r e  was an assumption of j u r i s d i c t i o n ,  

t h e  c o u r t  he ld  t h e  commissioners w e r e  w i thou t  a u t h o r i t y  t o  



assume j u r i s d i c t i o n  and cons ider  t h e  m a t t e r .  Cu r ren t  v .  

Cur ren t  (19201, 72 Ind-App. 3 6 3 ,  125 N . E .  779. 

I n  t h i s  ca se ,  w e  do n o t  t h ink  it was an unreasonable  

burden f o r  a p p e l l a n t s  t o  o b t a i n  t e n  s i g n a t u r e s  on t h e i r  

abandonment p e t i t i o n .  The D i s t r i c t  Court  c o r r e c t l y  he ld  

t h a t ,  because t h e r e  was a  f a i l u r e  t o  s u b s t a n t i a l l y  comply 

wi th  t h e  s t a t u t e s  on abandonment, t h e  proceeding was vo id  

i n i t i a l l y .  The comrnissioners were wi thou t  a u t h o r i t y  t o  a c t  

wi th  r e s p e c t  t o  t h e  abandonment. 

Appel lan ts  he re  r e l y  heav i ly  on t h e  f a c t  t h a t  county 

o f f i c i a l s  and employees w e r e  i n t r i c a t e l y  involved i n  t h e  

a t tempted abandonment. Appel lan ts  contend t h a t  t h e  county 

should be es topped from i n v a l i d a t i n g  t h e  abandonment because 

t h e  a c t s  c o n s t i t u t i n g  noncompliance wi th  t h e  s t a t u t e s  w e r e  

t h e  u n i l a t e r a l  a c t s  of  t h e  county. County employees pre-  

pared a p p e l l a n t s '  p e t i t i o n  prov id ing  space  f o r  on ly  s i x  

s i g n a t u r e s ,  and a  county commissioner a p p a r e n t l y  gave appel-  

l a n t s  improper advice  as t o  how t o  c u r e  d e f e c t s  i n  t h e  

p e t i t i o n  once t h e  o r d e r  f o r  abandonment had been i n v a l i -  

da ted .  

Although a p p e l l a n t s  had, a rguably ,  equa l  a c c e s s  t o  t h e  

law, w e  t h i n k  i n  g e n e r a l  t h a t  t h e  p u b l i c  has  a  r i g h t  t o  r e l y  

upon t h e  advice  and a c t i o n s  of p u b l i c  employees and o f f i -  

c i a l s .  I n  t h i s  connec t ion ,  w e  no t e  t h a t  t h e  county a t t o r n e y  

p rope r ly  advised  a p p e l l a n t s  of  t h e  s t a t u t o r y  procedures  f o r  

abandonment. I r r e s p e c t i v e  of t h e  neg l igence  of p u b l i c  

employees and o f f i c i a l s ,  however, t h e  foremost  c o n s i d e r a t i o n  

i n  our  minds l ies  wi th  t h e  p r o t e c t i o n  of t h e  p u b l i c  i n t e r e s t .  

This  c o u n t e r v a i l i n g  p u b l i c  p o l i c y  has  taken on such impor- 

t ance  t h a t  it i s  expressed i n  our  C o n s t i t u t i o n .  Where 

p u b l i c  l ands  a r e  d i sposed  of  and t h e r e  has  been i n s u f f i c i e n t  



compliance wi th  laws provid ing  f o r  t h e i r  d i s p o s i t i o n ,  t h e  

p u b l i c  i n t e r e s t  must be  p ro t ec t ed .  I n  Norman, 597 P.2d a t  

7 1 9 ,  36 St.Rep. a t  1098, w e  s t a t e d :  

"We recognize  t h a t  i t  w a s  t h e  neg l igence  of 
t h e  S t a t e ' s  a g e n t s  t h a t  caused t h e  s i t u a t i o n  
which gave r i s e  t o  t h i s  appea l .  However, t h e  
i n t e r e s t  w e  seek t o  p r o t e c t  i s  t h a t  of t h e  
c i t i z e n s  of  t h i s  S t a t e  t o  r e c e i v e  t h e  h i g h e s t  
va lue  from t h e  s a l e  of t h e  l a n d s  t h e i r  S t a t e  
government ho lds  i n  t r u s t  f o r  them. S t r i c t  
compliance wi th  t h e  c o n s t i t u t i o n a l  and s t a t u -  
t o r y  p rov i s ions  r e l a t i n g  t o  t hose  l ands  i s  
t h e  b e s t  mode t o  i n s u r e  t h a t  p r o t e c t i o n .  I t  
i s  g e n e r a l l y  conceded t h a t  whi le  e s t o p p e l  may 
be e f f e c t e d  a g a i n s t  S t a t e  government, it may 
n o t  be a s s e r t e d  where it would i n t e r f e r e  w i th  
t h e  p r o t e c t i o n  of t h e  p u b l i c ' s  i n t e r e s t  i n  
l ands .  [ C i t a t i o n s  omit ted.  1 " 

Accordingly,  w e  ho ld ,  wi thout  add res s ing  t h e  remaining 

arguments r a i s e d  by a p p e l l a n t s ,  t h a t  t h e  D i s t r i c t  Court  d i d  

n o t  e r r  i n  f a i l i n g  t o  apply  t h e  d o c t r i n e  of e q u i t a b l e  e s top -  

p e l  a g a i n s t  t h e  county. Appel lan ts  have n o t  s u b s t a n t i a l l y  

complied w i t h  s t a t u t o r y  procedures  f o r  abandonment. There- 

f o r e ,  t h e  D i s t r i c t  Court  has  no b a s i s  f o r  even cons ide r ing  

t h e  a p p l i c a t i o n  of  t h e  d o c t r i n e .  The o r d e r  f o r  abandonment 

was vo id  i n i t i a l l y  because t h e  commissioners d i d  n o t  have 

t h e  a u t h o r i t y  t o  a c t .  The D i s t r i c t  Court  d i d  n o t  abuse i t s  

d i s c r e t i o n  and, acco rd ing ly ,  t h e  judgment of t h e  D i s t r i c t  

Court  i s  a f f i rmed.  

W e  concur: 

%ap% 


