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M r .  J u s t i c e  John Conway Harr i son  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

Th i s  i s  an appea l  from a dec ree  a d j u d i c a t i n g  p rope r ty  

r i g h t s ,  a ca sh  award, and a t t o r n e y  f e e s  fol lowing a  d ivo rce  

e n t e r e d  i n  t h e  D i s t r i c t  Court  of t h e  E igh th  J u d i c i a l  D i s -  

t r i c t ,  Cascade County, t h e  Honorable J o e l  G .  Roth p r e s i d i n g .  

The i s s u e s  f o r  review are: 

1. Did t h e  t r i a l  c o u r t  abuse i t s  d i s c r e t i o n  i n  making 

a  d i v i s i o n  of p rope r ty  between t h e  p a r t i e s ?  

2.  Did t h e  c o u r t  err i n  awarding M r s .  Dahl a t t o r n e y  

f e e s ?  

3. Did t h e  t r i a l  c o u r t  err i n  awarding M r s .  Dahl 

monies borrowed by he r  from he r  f a t h e r  t o  pay a  mortgage and 

medical  expenses,  when M r .  Dahl was s a i d  t o  be  r e s p o n s i b l e  

and f a i l e d  t o  pay? 

The p a r t i e s  i n  t h i s  a c t i o n  w e r e  mar r ied  i n  1956. F ive  

c h i l d r e n  were born of t h e  marr iage,  two of  whom were minors 

a t  t h e  t i m e  of t h e  t r i a l  c o u r t ' s  judgment on A p r i l  301 1979. 

I n  November 1974, a dec ree  w a s  e n t e r e d  g r a n t i n g  t h e  p a r t i e s  

a  d ivo rce  and d e f e r r i n g  m a t t e r s  of  suppor t  and p rope r ty  

s e t t l e m e n t  pending f u r t h e r  hear ings .  No appea l  was taken 

from t h a t  decree .  

P r i o r  t o  t h e  e n t r y  of t h e  dec ree ,  an  o r d e r  w a s  e n t e r e d  

by t h e  c o u r t  d i r e c t i n g  M r .  Dahl t o  pay t h e  sum of $500 f o r  

c h i l d  suppor t  and a l s o  t o  make t h e  house payment. 

I n  1976, fo l lowing  a hear ing ,  f i n d i n g s  of f a c t ,  conclu- 

s i o n s  of law, and an  o r d e r  w e r e  e n t e r e d ,  p rov id ing  f o r  

suppor t ,  custody,  and t h e  d i v i s i o n  of t h e  p rope r ty .  M r s .  

Dahl appealed from t h a t  o r d e r ,  and t h i s  Cour t  remanded t h e  

c a s e  f o r  f u r t h e r  proceedings .  Dahl v .  Dahl (1978) ,  

Mont. , 577 P.2d 1230, 35 St.Rep. 536. 



T h e r e a f t e r ,  fo l lowing  a  hea r ing ,  t h e  t r i a l  c o u r t  

e n t e r e d  f i n d i n g s  of  f a c t ,  conc lus ions  of  law, and judgment 

on ~ p r i l  3 0 ,  1979.  This  judgment made a p rope r ty  d i v i s i o n ;  

r e q u i r e d  M r .  Dahl t o  pay back c h i l d  suppor t ;  d i r e c t e d  t h a t  

he pay M r s .  D a h l f s  f a t h e r  c e r t a i n  sums; awarded M r s .  Dahl 

a t t o r n e y  f e e s ;  g r an t ed  Mrs. Dahl t h e  custody of t h e  minor 

c h i l d r e n ;  and provided f o r  support .  From t h i s  o r d e r  M r .  

Dahl appea ls .  

I n  t h e  e a r l i e r  c a s e  on appea l  b e f o r e  t h i s  Court  w e :  

(1) ordered  a new t r i a l  on t h e  i s s u e  of back suppor t ;  ( 2 )  

d i r e c t e d  t h e  lower c o u r t  t o  make f i n d i n g s  as t o  why a t t o r n e y  

f e e s  w e r e  n o t  awarded; and ( 3 )  d i r e c t e d  a new t r i a l  on t h e  

i s s u e  of t h e  d i v i s i o n  of t h e  proper ty .  

W e  found i n  ou r  p rev ious  op in ion  w i t h  regard  t o  t h e  

p rope r ty  d i v i s i o n  t h a t  t h e r e  was no competent evidence of 

t h e  va lue  of some of t h e  p r i n c i p a l  i t e m s  of  t h e  m a r i t a l  

p rope r ty ,  i . e . ,  Dah l ' s  Wrecking S e r v i c e  and p rope r ty  used i n  

connec t ion  therewi th .  I n  a d d i t i o n ,  a l though  t h e  p a r t i e s  had 

been ordered  t o  t u r n  over  s p e c i f i e d  f i n a n c i a l  r eco rds  t o  a 

c e r t i f i e d  accountan t  approved by t h e  c o u r t ,  t h i s  w a s  never 

done; and t h e  a p p r a i s a l  submit ted by M r .  Dah l ' s  accountan t  

was n o t  c e r t i f i e d  b u t  was prepared by t h a t  accountan t  on t h e  

b a s i s  of in format ion  supp l i ed  on ly  by M r .  Dahl. 

Following remand, t h e  Dis t r ic t  Cour t  e n t e r e d  new f ind -  

i n g s  of f a c t ,  conc lus ions  of  law and judgment. ~ n t e r e s t i n g l y  

enough, t h e  p rope r ty  was d iv ided  e s s e n t i a l l y  i n  t h e  same way 

a s  before--1lrs. Dahl r ece ived  t h e  house, and M r .  Dahl re- 

ce ived  t h e  bus ines s  p rope r ty  s u b j e c t  t o  some l i e n s .  I n  t h i s  

i n s t a n c e ,  however, M r .  Dahl appears  a s  a p p e l l a n t  r a t h e r  than  

as respondent .  



I n  t h e  second hea r ing  before  t h e  D i s t r i c t  Court ,  M r .  

Dahl d i d  n o t  appear o r  supply any in format ion  t o  assist t h e  

t r i a l  c o u r t  i n  reach ing  a proper  and j u s t  s e t t l e m e n t  of t h e  

p a r t i e s '  p rope r ty .  The problem t h a t  caused t h e  appea l  t o  be 

made i n  t h e  f i r s t  i n s t a n c e  w a s  M r .  D a h l t s  f a i l u r e  t o  comply 

w i t h  t h e  D i s t r i c t  C o u r t ' s  o r d e r  t o  supply adequate  f i g u r e s  

concerning t h e  bus ines s  worth of h i s  p rope r ty .  Th i s  Court  

r-oted i n  i t s  e a r l i e r  op in ion  t h a t  t h e  Dis t r ic t  Court  d i d  n o t  

have competent evidence t o  e s t a b l i s h  t h e  va lue  of t h e  Dahl 

Wrecking Se rv i ce .  On second hear ing ,  M r .  Dahl aga in  f a i l e d  

t o  supply t h e  necessary  r eco rds ,  a l though  ordered  t o  do s o  

by t h e  D i s t r i c t  Court .  H e  a l s o  f a i l e d  t o  r e t u r n  c e r t a i n  

bus ines s  r eco rds  d e l i v e r e d  t o  him by M r s .  Dahl d e s p i t e  an  

agreement t o  do so .  

A t  t h e  hear ing  on remand, M r .  Dahl f a i l e d  t o  submit  any 

bus ines s  r e c o r d s  showing what happened t o  t h e  bus ines s  

assets o t h e r  than t h e  l and  and t h e  bu i ld ing .  H e  f a i l e d  t o  

appear  and t o  t e s t i f y  a t  t h e  hear ing ,  a s  p rev ious ly  noted.  

Yet,  he now appea l s  t h e  D i s t r i c t  Court  d e c i s i o n  and,  i n  

e f f e c t ,  a rgues  t h a t  t h e  t r i a l  c o u r t  d i d  n o t  have s u f f i c i e n t  

evidence t o  make f i n d i n g s  concerning t h e  bus iness .  The 

D i s t r i c t  Cour t  noted t h a t  a p p e l l a n t  had f a i l e d  t o  p r e s e n t  t o  

t h e  c o u r t  a proper  v a l u a t i o n  f i g u r e  f o r  t h e  bus ines s ,  b u t  on 

t h e  b a s i s  of t h e  in format ion  p re sen ted ,  t h e  c o u r t  f a i r l y  

d iv ided  t h e  p a r t i e s '  m a r i t a l  p rope r ty .  The c o u r t  found t h a t  

M r s .  Dahl needed t h e  house t o  main ta in  a  reasonable  s t anda rd  

of  l i v i n g  and provide  a  home f o r  t h e  minor c h i l d r e n ;  t h a t  i n  

view of he r  income and expenses i t  w a s  u n l i k e l y  t h a t  she  

would be  a b l e  t o  o the rwi se  prov ide  s u i t a b l e  housing;  and 

t h a t  M r .  Dahl, i n  view of  h i s  exper ience  and s k i l l s ,  was 

capable  of ea rn ing  s u f f i c i e n t  income t o  prov ide  f o r  h e r  

needs.  



While a p p e l l a n t  contends  t h a t  t h e  Dis t r ic t  C o u r t ' s  

p rope r ty  d i v i s i o n  was u n f a i r  because h i s  s h a r e  of t h e  par-  

t ies '  m a r i t a l  a s s e t s  i s  i n  e f f e c t  reduced by t h e  amount of 

v a r i o u s  f e d e r a l  and s t a t e  income t a x  l i e n s  f i l e d  a g a i n s t  

him, w e  no t e  t h a t  t h e s e  l i e n s  r e p r e s e n t  a p p e l l a n t ' s  d e l i n -  

quent  f e d e r a l  and s ta te  income t a x  o b l i g a t i o n s  p r i m a r i l y  f o r  

t h e  y e a r s  1974 through 1977. The p a r t i e s  w e r e  d ivorced  i n  

This  m a t t e r  has  been pending now f o r  a  pe r iod  of some 

s i x  y e a r s  s i n c e  t h e  t ime of t h e  o r i g i n a l  d ivo rce .  I n  

cons ide r ing  t h e  t o t a l  r eco rd  i n  bo th  appea l s ,  w e  f i n d  t h a t  

t h e  f a i l u r e  of a p p e l l a n t  Roger Dahl t o  coopera te  w i t h  t h e  

t r i a l  c o u r t  i n  t h i s  m a t t e r  i s  such as t o  prec lude  t h e  c o u r t  

from a r r i v i n g  a t  a  b e t t e r  s e t t l e m e n t  of  t h e  m a r i t a l  e s t a t e  

t han  has  now been done. Aanenson v.  Aanenson (1979) ,  - 
Mont. , 598 P.2d 1120, 36 St.Rep. 1525, set  f o r t h  p r i n -  

c i p l e s  which provide a gu ide  i n  s e t t l i n g  t h i s  ma t t e r .  I n  

Aanenson, w e  recognized c e r t a i n  p r i n c i p l e s  t o  be a p p l i e d ,  

s t n t i n g  : 

"Although t h e  D i s t r i c t  Court  may e q u a l l y  d i v i d e  
t h e  marital  a s s e t s ,  such a  d i s t r i b u t i o n  i s  n o t  
mandated by s e c t i o n  40-4-202, MCA. [ C i t a t i o n s  
omi t t ed . ]  Each c a s e  must be looked a t  i n d i v i -  
d u a l l y ,  wi th  an eye  t o  i t s  unique c i rcumstances .  
[ C i t a t i o n s  omi t ted .  1 

"A Dis t r ic t  Court  has  f a r  reach ing  d i s c r e t i o n  
i n  r e s o l v i n g  p rope r ty  d i v i s i o n s ,  and i t s  judg- 
ment w i l l  n o t  be  a l t e r e d  u n l e s s  c l e a r  abuse of 
d i s c r e t i o n  i s  shown. [ C i t a t i o n s  omi t t ed . ]  The 
t e s t  f o r  reviewing t h e  Dis t r ic t  C o u r t ' s  d i s c r e -  
t i o n  is :  Did t h e  D i s t r i c t  Court  i n  t h e  e x e r c i s e  
of i t s  d i s c r e t i o n  a c t  a r b i t r a r i l y  w i thou t  em- 
ployment of  consc i en t ious  judgment, o r  exceed 
t h e  bounds of reason  i n  view of  a l l  of t h e  c i r -  
cumstances? [ C i t a t i o n s  omi t t ed . ] "  Aanenson, 
558 P.2d a t  1123, 36 St.Rep. a t  1528. 

A f t e r  reviewing t h e  f i n d i n g s  of  f a c t  and conc lus ions  of 

law set  f o r t h  by t h e  D i s t r i c t  Court  t o  se t t le  t h i s  matter, 



w e  f i n d  t h e  above p r i n c i p l e s  suppor t  i t s  f i n d i n g s ,  and they  

a r e  a f f i rmed.  

The second i s s u e  be fo re  u s  concerns  a t t o r n e y  f e e s .  The 

~ i s t r i c t  Court  found t h a t  respondent ,  M r s .  Dahl, d i d  n o t  

have s u f f i c i e n t  income t o  pay her  a t t o r n e y  f e e s .  That  

f i n d i n g  i s  s u b s t a n t i a t e d  by t h e  evidence.  No evidence w a s  

in t roduced  by M r .  Dahl concerning h i s  c u r r e n t  income a l though  

M r s .  Dahl t e s t i f i e d  t h a t  he was a good welder and mechanic. 

M r s .  Dahl made a showing of  n e c e s s i t y  f o r  t h e  award of f e e s ,  

and t h e  D i s t r i c t  Court  f a i r l y  concluded t h a t  a p p e l l a n t  

should pay he r  a t t o r n e y  f e e s .  

The t h i r d  i s s u e  concerns  t h e  award t o  M r s .  Dahl t h e  

sums of $4,537.18 and $262.00 r e p r e s e n t i n g  monies borrowed 

by he r  from he r  f a t h e r  t o  pay mortgage and medical  expenses.  

A t  t h e  t i m e  of t h e  d ivo rce  i n  A p r i l  1974, t h e  D i s t r i c t  Court  

o rdered  a p p e l l a n t  t o  make t h e  p a r t i e s '  monthly house pay- 

ments i n  a d d i t i o n  t o  c h i l d  suppor t  f o r  t h e  p a r t i e s '  c h i l d r e n .  

A t  t h e  second hea r ing  on t h i s  m a t t e r ,  t h e  D i s t r i c t  Court  

took j u d i c i a l  n o t i c e  of t h i s  o rde r .  Appel lan t  f a i l e d  t o  

keep t h e s e  payments c u r r e n t  and M r s .  Dahl w a s  r e q u i r e d  t o  

borrow necessary  funds  from her  f a t h e r  t o  meet t h e s e  pay- 

ments. Over a pe r iod  of  t i m e ,  h e r  f a t h e r  pa id  $4,537.18 t o  

Grea t  F a l l s  Fede ra l  Savings and Loan t o  keep h i s  daughte r  

and h e r  fami ly  l i v i n g  i n  t h e  family  home. 

While a p p e l l a n t  a rgues  t h a t  t h e r e  w a s  no agreement on 

t h i s  m a t t e r ,  t h e  f a c t  i s  t h a t  he had been ordered  by t h e  

c o u r t  t o  make t h e  house payments and f a i l e d  t o  do so.  A t  

t h e  second hea r ing ,  M r s .  Dahl ' s  f a t h e r  produced c a n c e l l e d  

checks i n t o  evidence showing how much he had advanced i n  t h e  

way of payments t o  t h e  sav ings  and loan  company t o  keep t h e  

fami ly  i n  t h e  fami ly  home. 



Roger ~ a h l  made t h e  house payments f o r  approximately 

two y e a r s  a s  o rdered ,  b u t  deducted tho  amounts s o  p a i d  from 

what he was ordered  t o  pay as c h i l d  suppor t .  He was g iven  

f u l l  c r e d i t  f o r  whatever payments he a c t u a l l y  made f o r  

e i t h e r  c h i l d  suppor t  o r  payments on t h e  house, d e s p i t e  t h e  

unauthor ized manner i n  which he made t h e s e  payments. Appel- 

l a n t  a rgues  t h a t  t h e  t r i a l  c o u r t  conver ted an a l l e g e d  d e f i -  

c iency  a s  t o  t h e  payments i n t o  a "p rope r ty  d i v i s i o n . "  The 

t r i a l  c o u r t ,  i n  making a p rope r ty  d i v i s i o n ,  n o t  on ly  had t h e  

f u n c t i o n  of  d i v i d i n g  t h e  p a r t i e s '  p rope r ty  between them, b u t  

a l s o  t o  make p rov i s ion  f o r  and a l l o c a t e  t h e  r e s p o n s i b i l i t y  

f o r  t h e  payment of  d e b t s  and o b l i g a t i o n s  r ega rd ing  such 

p rope r ty .  A p p e l l a n t ' s  o b l i g a t i o n  t o  make t h e  house payment 

r e l a t e d  t o  p rope r ty  awarded t o  M r s .  Dahl--the house. 

Appel lan t  a rgues  t h a t  he should n o t  have t o  make t h e  

$4,537.18 payment because h i s  fa ther - in - law has  no c l a im  

a g a i n s t  him f o r  such amount. This  argument i s  bes ide  t h e  

p o i n t .  The D i s t r i c t  Court  d i d  n o t  o r d e r  a p p e l l a n t  t o  pay 

h i s  fa ther - in - law,  b u t  o rdered  t h e s e  payments t o  be made t o  

respondent ,  M r s .  Dahl, s o  t h a t  she  can l i v e  up t o  an  agree-  

ment she  has  w i th  h e r  f a t h e r  t o  pay t h e s e  amounts back t o  

him. Appe l l an t ' s  argument begs t h e  i s s u e  because Dahl had 

been ordered  t o  make t h e  house payments and t o  pay M r s .  ~ a h l  

alimony, which he has  f a i l e d  t o  do. 

F i n a l l y ,  a p p e l l a n t  c i t e s  W i l l i a m s  v.  Budke (19801, 

Mont. , 606 P.2d 515, 37 St.Rep. 228, a l l e g i n g  t h a t  

t h i s  c a s e  suppor t s  h i s  argument t h a t  r e sponden t ' s  remedy was 

t o  use  t h e  s t a t u t e s  r e l a t i n g  t o  c o l l e c t i n g  on judgments f o r  

accrued o b l i g a t i o n s .  W i l l i a m s  does  n o t  s t a n d  f o r  t h e  p r i n -  

c i p l e  t h a t  a  person seek ing  a  judgment on a  de l inquen t  

o b l i g a t i o n  i n  a d i v o r c e  a c t i o n  i s  l i m i t e d  t o  on ly  one remedy. 



The Cour t  i n  t h a t  c a s e  noted t h a t  t h e r e  a r e  v a r i o u s  means of 

en fo rc ing  o r d e r s  d i r e c t i n g  t h e  payment of suppor t  money and 

o b l i g a t i o n s  of d ivorce .  I t  i s  proper  f o r  t h e  Distr ict  

Court ,  a s  was done he re ,  t o  determine how much w a s  owed and 

t o  e n t e r  a judgment f o r  such amount; i n  s o  doing t h e  c o u r t  

avo ids  d u p l i c i t y  of proceedings.  

A s  noted i n  t h e  conc lus ion  of r e s p o n d e n t ' s  b r i e f ,  t h i s  

has  been a long d ivo rce  proceeding t o  say  t h e  least .  The 

p a r t i e s  were divorced i n  1974; it i s  now 1980. I t  i s  t i m e  

t h a t  t h e  ma t t e r  be l a i d  t o  rest and t h e  proceedings  be  

f i n a l l y  concluded i n  t h e  i n t e r e s t  of j u s t i c e .  

The D i s t r i c t  Cour t  p rope r ly  decided t h e  i s s u e s  appezled 

flom and i t s  d e c i s i o n  i s  hereby a f f i rmed.  

I 

W e  concur: 

PA&$% 4 
i e f  J u s t i c e  


