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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

C a r r i e  M. Mor re l l  appea l s  from a summary judgment 

en t e red  i n  f a v o r  of Rober t  Lee Gies ick .  The judgment, 

e n t e r e d  by t h e  ~ i s t r i c t  Court ,  S i x t e e n t h  J u d i c i a l  D i s t r i c t ,  

Rosebud County, precluded Morre l l  from cha l l eng ing  G i e s i c k ' s  

custody of M o r r e l l ' s  c h i l d ,  Sandy J o e  Gies ick .  

Sandy J o e  w a s  born on J u l y  21, 1974. Morre l l  i s  l i s t e d  

on Sandy J o e ' s  b i r t h  c e r t i f i c a t e  as t h e  mother b u t  no f a t h e r  

i s  named. Sandy J o e ' s  surname on t h e  b i r t h  c e r t i f i c a t e  was 

Baer t sch ,  M o r r e l l ' s  maiden name. According t o  Gies ick ,  he 

and Morre l l  were l i v i n g  toge the r  and having sexua l  i n t e r -  

cou r se  a t  t h e  t i m e  Sandy J o e  was conceived.  Morre l l ,  how- 

e v e r ,  ma in t a in s  she  had n o t  even m e t  Gies ick  a t  t h e  t i m e  

Sandy J o e  w a s  conceived and Morre l l  was d a t i n g  and having 

sexua l  i n t e r c o u r s e  e x c l u s i v e l y  w i t h  Darrell Canf i e ld .  

Canf i e ld  d i d  c o n t r i b u t e  $360 towards t h e  medical  expenses 

a s s o c i a t e d  wi th  Sandy J o e ' s  d e l i v e r y .  

On Thanksgiving 1974, Morre l l  t o l d  Gies ick  he was n o t  

Sandy J o e ' s  n a t u r a l  f a t h e r .  Morre l l  t o l d  Gies ick  t h i s  a g a i n  

i n  J u l y  1975 and r epea t ed  it numerous t i m e s  t h e r e a f t e r .  

I n  December 1974, Morre l l  and Gies ick  were marr ied  i n  

Sher idan,  Wyoming. Gies ick  took Sandy J o e  i n t o  h i s  home, 

openly he ld  her  o u t  a s  h i s  n a t u r a l  c h i l d  and al lowed he r  t o  

u s e  h i s  surnane.  

A t  some p o i n t ,  Morre l l  s igned a "Consent To Custody And 

Guardianship" t r a n s f e r r i n g  Sandy J o e ' s  cus tody  and c o n t r o l  

t o  M o r r e l l ' s  p a r e n t s ,  George and Dorothy Baer tsch.  I n  

November 1975, Morre l l  and Gies ick  j o i n t l y  p e t i t i o n e d  f o r  a 

w r i t  of habeas corpus  t o  s ecu re  Sandy J o e ' s  r e t u r n  from 

M o r r e l l ' s  p a r e n t s .  The p e t i t i o n  r e c i t e d  t h a t  Morre l l  and 



~ i e s i c k  w e r e  Sandy J o e ' s  n a t u r a l  p a r e n t s .  Subsequently,  

M o r r e l l ' s  p a r e n t s  v o l u n t a r i l y  r e t u r n e d  Sandy Joe ,  and t h e  

p e t i t i o n  was dismissed.  

Morre l l  and Gies ick  sepa ra t ed  s e v e r a l  t i m e s  du r ing  

t h e i r  marr iage.  The l a s t  s e p a r a t i o n  occur red  i n  May 1976, 

when Morre l l  took t h e  c h i l d r e n ,  Sandy J o e  and Amy Marie 

Gies ick ,  t o  Oklahoma. I n  l a t e  December 1976, t h e  c h i l d r e n  

were r e t u r n e d  t o  Montana and p u t  i n t o  G i e s i c k ' s  custody.  

The c h i l d r e n  have l i v e d  i n  Montana wi th  Gies ick  and h i s  

second wi fe  s i n c e  t h a t  t i m e .  

On March 24, 1977, Gies ick  ob ta ined  a  d i s s o l u t i o n  of  

h i s  mar r iage  wi th  Mor re l l  i n  t h e  D i s t r i c t  Cour t ,  Rosebud 

County. Mor re l l  was se rved  by p u b l i c a t i o n .  Gies ick  was 

g iven  custody of  Sandy J o e  and Amy Marie under t h e  d e f a u l t  

judgment e n t e r e d  by t h e  D i s t r i c t  Court .  No i s s u e  has  been 

r a i s e d  he re  r ega rd ing  t h e  p r o p r i e t y  of  t h e  marr iage  d i s s o l u -  

t i o n  i t s e l f .  

On March 29, 1979, Morre l l  f i l e d  t h i s  p e t i t i o n  t o  se t  

a s i d e  t h e  c h i l d  custody p rov i s ion  i n  t h e  d e f a u l t  mar r iage  

d i s s o l u t i o n  decree .  The p e t i t i o n  a l l e g e d  Gies ick  p o s s i b l y  

committed a f r aud  upon t h e  Distr ict  Cour t  by a l l e g i n g  i n  t h e  

d i s s o l u t i o n  p e t i t i o n  t h a t  Sandy J o e  was "born of t h e  m a r -  

r i a g e . "  The p e t i t i o n  a l s o  a l l e g e d  t h e  D i s t r i c t  Cour t  lacked 

j u r i s d i c t i o n  t o  award Gies ick  custody of Sandy J o e  s i n c e  

Mor re l l  w a s  se rved  by p u b l i c a t i o n .  

Gies ick  moved f o r  summary judgment which was g ran ted  on 

September 26, 1979. The D i s t r i c t  Cour t  he ld  t h e  d i s s o l u t i o n  

c o u r t  had j u r i s d i c t i o n  t o  award Gies ick  custody of t h e  

c h i l d r e n  s i n c e  t h e  c h i l d r e n  were i n  Montana a t  t h e  t i m e  t h e  

d i s s o l u t i o n  p e t i t i o n  w a s  f i l e d  and t h e r e  was no i r r e g u l a r i t y  

i n  service of process .  Next, t h e  Dis t r ic t  Court  he ld  Mor re l l  



was ba r r ed  by e s t o p p e l ,  l a c h e s  and res j u d i c a t a  from c h a l -  

l eng ing  t h e  d i s s o l u t i o n  d e c r e e ' s  custody p rov i s ion .  

Upon appea l ,  Morre l l  cha l l enges  t h e  p r o p r i e t y  of t h e  

summary judgment i t s e l f  a s  w e l l  as t h e  j u r i s d i c t i o n  of t h e  

D i s t r i c t  Court  t o  determine Sandy J o e ' s  custody.  W e  a f f i r m  

t h e  D i s t r i c t  Court .  

According t o  Mor re l l ,  genuine issdrs of  m a t e r i a l  f a c t  

remain unresolved,  and Gies ick  was n o t  e n t i t l e d  t o  a judg- 

ment a s  a m a t t e r  of law. The con ten t ion  i s  wi thou t  m e r i t .  

Morre l l  admi ts  Gies ick  took Sandy J o e  i n t o  h i s  home, openly 

he ld  h e r  o u t  a s  h i s  n a t u r a l  c h i l d ,  and al lowed h e r  t o  u se  

h i s  surname. Mor re l l  a l s o  admits  h e r  r e p r e s e n t a t i o n  i n  t h e  

1975 p e t i t i o n  f o r  a  w r i t  of habeas corpus  t h a t  Gies ick  i s  

Sandy J o e ' s  n a t u r a l  f a t h e r .  Moreover, Mor re l l  admi ts  she  

has  acquiesced f o r  a lmost  f i v e  y e a r s  i n  G i e s i c k ' s  being 

Sandy J o e ' s  n a t u r a l  f a t h e r .  C e r t a i n l y ,  G i e s t c k .  has  changed 

h i s  p o s i t i o n  i n  r e l i a n c e  on M o r r e l l ' s  r e p r e s e n t a t i o n s  and 

long acquiescence.  Therefore ,  having admi t ted  t h e  necessary  

e lements ,  Morre l l  i s  es topped from a s s e r t i n g  Gies ick  i s  n o t  

Sandy J o e ' s  n a t u r a l  f a t h e r .  

Mor re l l  i s  a l s o  ba r r ed  by l a c h e s  from a s s e r t i n g  Gies ick  

i s  n o t  Sandy J o e ' s  n a t u r a l  f a t h e r .  Mor re l l  c l a ims  t o  have 

known f o r  over  f i v e  y e a r s  t h a t  Gies ick  i s  n o t  Sandy J o e ' s  

n a t u r a l  f a t h e r .  Y e t ,  Morre l l  wai ted f o r  over  t h r e e  y e a r s  

a f t e r  Gies ick  was awarded Sandy J o e ' s  custody t o  b r i n g  a 

p e t i t i o n  f o r  mod i f i ca t ion .  During t h i s  p e r i o d ,  Sandy J o e  

has  undoubtedly become an  i n t e g r a l  p a r t  of t h e  ~ i e s i c k  

fami ly .  

F i n a l l y ,  Mor re l l  i s  ba r r ed  by res j u d i c a t a  from assert- 

i n g  t h a t  Gies ick  i s  n o t  Sandy J o e ' s  n a t u r a l  pa ren t .  The 

r eco rd  demonstra tes  Mor re l l  was v a l i d l y  se rved  by pub l i ca -  



t i o n  and i n  f a c t  had n o t i c e  of t h e  proceedings .  Thus, 

Mor re l l  had he r  oppor tun i ty  t o  cha l l enge  G i e s i c k ' s  p a t e r n i t y  

of Sandy Joe ,  y e t  she  f a i l e d  t o  appear .  

Morre l l  nex t  contends  Sandy J o e ' s  custody could  n o t  

c o n s t i t u t i o n a l l y  be  determined wi thou t  pe r sona l  j u r i s d i c t i o n  

over  Morre l l .  Mor re l l  a s s e r t s  h e r  due p roces s  r i g h t s  have 

been v i o l a t e d .  Th i s  con ten t ion  a l s o  has  no m e r i t .  

M o r r e l l ' s  con ten t ions  a r e  based on a misreading of May 

v.  Anderson (1953) ,  345 U.S. 528, 73 S.Ct. 840, 97 L.Ed. 

1221. While t h e  language of t h i s  op in ion  i s  very  broad,  

most c o u r t s  i n t e r p r e t i n g  t h e  d e c i s i o n  have l i m i t e d  t h e  

holding t o  where bo th  t h e  c h i l d  and t h e  defending p a r e n t  a r e  

n o t  i n  t h e  r ende r ing  s t a t e  a t  t h e  t i m e  of  t h e  custody pro- 

ceeding.  See,  e - g . ,  Worland v .  Worland (N.M. 1976) ,  551 

P.2d 981, and Bush v .  Bush (Okl. 1956) ,  299 P.2d 155. The 

Supreme Cour t  d e c i s i o n  i t s e l f  i n d i c a t e s  t h i s  i s  t h e  proper  

i n t e r p r e t a t i o n .  May v. Anderson, sup ra ,  345 U.S. a t  534 n. 8. 

L imi t ing  t h e  e f f e c t  of t h e  M a y  d e c i s i o n  i n  t h i s  manner 

a l s o  makes good sense .  Otherwise,  t h e  convenience of a 

leave- tak ing  p a r e n t  i s  p laced  above t h e  w e l f a r e  of t h e  

c h i l d .  The s i t u a t i o n  becomes such t h a t  one s t a t e  cannot  

bind t h e  f a t h e r  and ano the r  s t a t e  cannot  bind t h e  mother. 

Possess ion  becomes n o t  merely n ine - t en ths  o f  t h e  law b u t  a l l  

of  t h e  law. Se l f -he lp  becomes t h e  u l t i m a t e  remedy, and t h e  

l a w  of custody i s  reduced t o  a r u l e  of  s e i z e  and run.  

Ba tche lor  v .  Fu lcher  (Ky. 1967) ,  415 S.W.2d 828, 832-33 

(Osborne, J . ,  d i s s e n t i n g )  . 
Morre l l  f i n a l l y  contends  t h e  custody p r o v i s i o n  i n  t h e  

d i s s o l u t i o n  dec ree  i s  vo id  s i n c e  Sandy J o e  i s  n o t  G i e s i c k ' s  

n a t u r a l  c h i l d  and t h e r e  has  n o t  been a proper  showing of 

c h i l d  abuse,  n e g l e c t  o r  dependency. A s  noted above, ~ o r r e l l  



i s  b a r r e d  by e s t o p p e l ,  l a c h e s  and res j u d i c a t a  from assert- 

i n g  G ie s i ck  i s  n o t  Sandy J o e ' s  n a t u r a l  p a r e n t .  

Having found no e r r o r ,  t h e  judgment o f  t h e  D i s t r i c t  

Cou r t  i s  a f f i rmed .  

W e  concur :  

7!~& $, w9 4 
Chief  J u s t i c e  

~ ! @ ' 9 d w u ,  
J u s t i c e s  0 


