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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

  his c a s e  p r e s e n t s  a  r e g r e t t a b l e  s t a t e  of  a f f a i r s  

wherein t h e  p a r t i e s  t o  a  d ivo rce  are s t i l l  d i s p u t i n g  t h e  

d i s t r i b u t i o n  of m a r i t a l  p rope r ty  ordered  by t h e  D i s t r i c t  

Court  i n  i t s  1975 dec ree  of d i s s o l u t i o n  and a f f i rmed by t h i s  

Court .  Z e l l  v. Z e l l  (1977),  1 7 4  Mont. 216, 570 P.2d 3 3 .  

The f a c t s  of t h i s  c a s e  a r e  adequa te ly  se t  o u t  i n  ou r  

p r i o r  op in ion .  B r i e f l y ,  t h e  marr iage of Raymond Z e l l  and 

V i c t o r i a  M. Z e l l  was d i s s o l v e d  i n  an  October 20, 1975 dec ree  

which d i s t r i b u t e d  e q u a l l y  t h e  m a r i t a l  p rope r ty  of t h e  p a r t i e s .  

For purposes  of t h i s  appea l ,  i t  i s  necessary  on ly  t o  p o i n t  

o u t  t h a t  t h e  wi fe ,  a p p e l l a n t  here ,  was t o  r e c e i v e  t h e  fami ly  

r e s idence ,  and t h e  husband was t o  r e c e i v e  a  r e n t a l  p rope r ty  

and a l l  farm machinery. The farmland owned by t h e  p a r t i e s  

w a s  o rdered  t o  be  p a r t i t i o n e d  equa l ly  between them, and 

c e r t a i n  l e a s e s  w e r e  a l s o  d iv ided .  The proceeds  from t h e  

1975 c rops  w e r e  t o  be  d iv ided  e q u a l l y  between t h e  p a r t i e s  

a f t e r  t h e  husband was reimbursed f o r  t h e  c o s t s  of p roduc t ion  

and a f t e r  a l l  e x i s t i n g  encumbrances a g a i n s t  t h e  farm machin- 

e r y  and t h e  fami ly  r e s idence  were d i scharged .  The a f o r e -  

mentioned d i s t r i b u t i o n  of m a r i t a l  p rope r ty  was cha l lenged  by 

t h e  w i fe  on appea l  and was a f f i rmed by t h i s  Court  i n  our  

p r i o r  op in ion .  

The cont roversy  now be fo re  t h i s  Court  a r i s e s  o u t  of t h e  

p a r t i e s '  r e f u s a l  t o  c a r r y  o u t  t h e  p rope r ty  d i v i s i o n  ordered  

by t h e  D i s t r i c t  Court .  The wi fe  neg lec t ed  t o  convey he r  

i n t e r e s t  i n  t h e  r e n t a l  p rope r ty  t o  t h e  husband, as ordered  

i n  t h e  D i s t r i c t  Cour t  dec ree ,  and she  cont inued t o  c o l l e c t  

r e n t s  on t h a t  p rope r ty  u n t i l  January 1979. The husband 

f a i l e d  t o  apply t h e  n e t  proceeds from t h e  1975 c rops  t o  

d i s c h a r g e  a l l  encumbrances a g a i n s t  t h e  fami ly  r e s idence ,  



which was awarded t o  t h e  wi fe .  Both p a r t i e s  f a i l e d  t o  

e f f e c t  an  equa l  p a r t i t i o n  of t h e  farmland u n t i l  November 

1978, and t h e  husband, who cont inued t o  farm t h e  p rope r ty  

a f t e r  t h e  October 20, 1975 d ivo rce ,  made no account ing t o  

t h e  w i fe  of h i s  income de r ived  from t h e  p rope r ty  u n t i l  1979, 

a l though  he d e l i v e r e d  a s h a r e  of t h e  c rop  t o  he r  each year .  

On motion of t h e  w i fe ,  a  hear ing  r e l a t i n g  t o  t h e  per-  

formance of t h e  t e r m s  of t h e  October 20, 1975 dec ree  w a s  

he ld  on February 22, 1979, be fo re  t h e  same d i s t r i c t  judge 

who had p re s ided  a t  t h e  o r i g i n a l  d i s s o l u t i o n  proceedings.  

A f t e r  t h e  hear ing  t h e  judge d i r e c t e d  each p a r t y  t o  f i l e  an 

account ing of  income and expenses f o r  t h e  y e a r s  1975 through 

1978 t o  assist  i n  implementing t h e  o r i g i n a l  decree .  

Following a second hear ing  on May 30, 1979, t h e  judge 

appointed an  accountan t  a s  a s p e c i a l  master  t o  make a com- 

p l e t e  r e p o r t  of t h e  income and expenses of bo th  husband and 

w i f e  f o r  t h e  y e a r s  i n  ques t ion .  A f t e r  t h e  s p e c i a l  master  

f i l e d  h i s  r e p o r t  w i th  t h e  D i s t r i c t  Court  on August 2 1 ,  1979, 

t h e  p a r t i e s  made excep t ions  and o b j e c t i o n s  t o  t h e  s p e c i a l  

master's r e p o r t .  A hear ing  w a s  he ld  on September 27, 1979, 

du r ing  which bo th  p a r t i e s  examined t h e  s p e c i a l  master and 

submit ted f u r t h e r  evidence and arguments. 

On November 15 ,  1979, t h e  D i s t r i c t  Court  e n t e r e d  i t s  

supplemental  f i n d i n g s  of f a c t ,  conc lus ions  of law, and 

judgment, o rde r ing  husband t o  pay wi fe  t h e  sum of $11,912.69 

w i t h  i n t e r e s t  a t  t h e  rate of  6  p e r c e n t  p e r  annum from J u l y  

1, 1976. The D i s t r i c t  Court  e n t e r e d  a  f u r t h e r  o rde r  re- 

l i n q u i s h i n g  j u r i s d i c t i o n .  Wife f i l e d  a  motion r e q u e s t i n g  a 

new p r e s i d i n g  judge and a motion f o r  a new t r i a l  and t o  

amend and a l t e r  t h e  supplemental  f i n d i n g s  of f a c t ,  conclu- 

s i o n s  of  law and judgment r e l a t i n g  t o  p rope r ty  m a t t e r s ,  



which motion was denied by t h e  new p r e s i d i n g  judge fo l lowing  

a  hear ing .  She now b r i n g s  t h i s  appea l .  

The ~ i s t r i c t  Court  s t a t e d  i n  i t s  supplemental  f i n d i n g s  

of f a c t :  

"2. The p r i n c i p a l  d i s p u t e  between t h e  p a r t i e s  
r e l a t e s  t o  t h e  income from t h e  farm l a n d s  owned 
by t h e  p a r t i e s  and from l ea sed  l a n d s  dur ing  t h e  
pe r iod  s t a r t i n g  wi th  t h e  year  1975 and ending 
w i t h  t h e  yea r  1978. The October 20, 1975, judg- 
ment provided t h a t  t h e  1975 c rops  grown on t h e s e  
l a n d s  w e r e  t o  be  s o l d  and t h e  proceeds used,  
f i r s t ,  t o  pay c o s t s  of product ion;  second, t o  
d i scha rge  l i e n s  and encumbrances e x i s t i n g  a g a i n s t  
t h e  r e a l  and pe r sona l  p rope r ty ,  and, t h i r d ,  any 
ba lance  t o  be  d iv ided  e q u a l l y  between t h e  par-  
t i e s .  From t h e  t i m e  of  t h e  d ivo rce  through t h e  
yea r  1978, p l a i n t i f f  cont inued t o  farm a l l  of 
t h e  deeded and l ea sed  land .  H e  d e l i v e r e d  over  
t o  defendant  a s h a r e  of t h e  c rop  each  yea r ,  b u t  
made no account ing t o  h e r  of income and expenses 
u n t i l  1979. The 1975 income w a s  n o t  a p p l i e d  when 
r ece ived  i n  accordance wi th  t h e  d i r e c t i v e s  of t h e  
judgment. During t h e  pe r iod  from October 20, 
1975, t o  September 2 1 ,  1977, when t h e  Supreme 
Court  d e c i s i o n  was handed down, i t  appears  t h a t  
no a c t i o n  was taken by e i t h e r  p a r t y  t o  c a r r y  o u t  
t h e  t e r m s  of t h e  decree .  T h e r e a f t e r ,  much of 
t h e  d e l a y  i n  having an  account ing and a r r i v i n g  
a t  a s e t t l e m e n t  was due t o  d e f e n d a n t ' s  change of 
a t t o r n e y s  and h e r  i n a b i l i t y  t o  unders tand o r  
a g r e e  t o  t h e  t e r m s  of  t h e  judgment. 

"6. Defendant ' s  except ion  No. 6  t o  Mas te r ' s  re- 
p o r t  a s k s  t h a t  p l a i n t i f f  be r e s p o n s i b l e  f o r  t h e  
i n t e r e s t  t h a t  has  accumulated on t h e  encumbrance 
e x i s t i n g  a g a i n s t  t h e  p rope r ty  a t  800 F i r s t  S t r e e t  
South s i n c e  he f a i l e d  t o  make a t imely  f u l l  ac- 
count ing  and t h a t  he be  ordered t o  d i scha rge  
t h i s  encumbrance as provided by t h e  October 20, 
1975, judgment. The judgment provided t h a t  t h e  
encumbrance e x i s t i n g  as of May 19 ,  1975, be d i s -  
charged from proceeds of 1975 c rop  income be fo re  
any p a r t  of t h e  income was d iv ided  between t?ie 
p a r t i e s .  The r e p o r t  shows t h a t  t h e  p rope r ty  i n  
q u e s t i o n  was encumbered t o  t h e  amount of $16,065.10 
on May 1 9 ,  1975. The r e p o r t  f u r t h e r  shows t h a t  t h e  
n e t  1975 income from t h e  farm l ands ,  a f t e r  r e i m -  
bu r s ing  p l a i n t i f f  f o r  c o s t s  of p roduc t ion ,  was 
$64,910.48. Encumbrances t o  be deducted t o t a l e d  
$21,355.68, which inc luded  t h e  $16,065.10 and 
$5,290.58 owing on farm machinery. This  l e f t  
$43,554.80 t o  be  d iv ided  between t h e  p a r t i e s  a t  
$21,777.40 each. I t  appears  f u r t h e r  from t h e  r e -  
p o r t  t h a t  p l a i n t i f  f d i d  n o t  app ly  t h e  r e c e i p t s  
from t h e  1975 c rop  i n  t h a t  f a sh ion .  H e  d i d  n o t  



pay o f f  t h e  encumbrance on t h e  p rope r ty  a t  800 
F i r s t  S t r e e t  South.  I n s t e a d ,  he d e l i v e r e d  t o  
defendant  1975 g r a i n  of  a va lue  of $17,858.19, a  
sum s u f f i c i e n t  t o  pay o f f  t h e  encumbrance. D e -  
f endan t  d i d  n o t  u se  t h e  proceeds of t h e  1975 
g r a i n  sale f o r  t h a t  purpose,  nor has  she  a p p l i e d  
any of t h e  payments r ece ived  from p l a i n t i f f  i n  
subsequent  y e a r s  f o r  t h a t  purpose,  s o  t h i s  en- 
cumbrance s t i l l  has  n o t  been s a t i s f i e d .  P l a in -  
t i f f  d i d  n o t  d e l i v e r  t o  defendant  any a d d i t i o n a l  
p a r t  of t h e  1975 c rop .  I n  e f f e c t ,  whatever 
ba lance  i s  found by t h e  Court  i n  t h i s  proceeding 
t o  be owing t o  defendant  i s  accountab le  t o  t h e  
f a i l u r e  of p l a i n t i f f  t o  apply  t h e  1975 s a l e s  
proceeds  a s  r e q u i r e d  by t h e  judgment. P l a i n t i f f  
should be chargeable  f o r  i n t e r e s t  on t h a t  balance 
a t  t h e  r a t e  of  6% p e r  annwn from J u l y  1, 1976, 
t h e  approximate d a t e  on which t h e  f i n a l  s a l e  of 
1975 g r a i n  should have been made." 

These f i n d i n g s  are n o t  s e r i o u s l y  i n  d i s p u t e .  I n s t e a d ,  

w i f e  p r e s e n t s  arguments amounting t o  a  c l a im  t h a t  t h e  D i s -  

t r i c t  Cour t  abused i t s  d i s c r e t i o n .  She contends  (1) t h a t  

husband should be r e s p o n s i b l e  f o r  t h e  accrued i n t e r e s t  on 

t h e  r e s idence  awarded t o  wi fe ;  ( 2 )  t h a t  t h e  D i s t r i c t  Court  

abused i t s  d i s c r e t i o n  by a l lowing  husband t o  charge depre-  

c i a t i o n  of farm machinery a g a i n s t  h i s  n e t  income; and ( 3 )  

t h a t  she  was n o t  g iven  adequate  a c c e s s  t o  husband's  income 

and expense r eco rds ,  which were submit ted t o  t h e  s p e c i a l  

master and t o  t h e  D i s t r i c t  Court .  W e  f i n d  t h e s e  arguments 

t o  be w i thou t  m e r i t .  

Wife a rgues  t h a t  because husband f a i l e d  t o  d i s c h a r g e  

a l l  encumbrances a g a i n s t  t h e  r e s idence  awarded t o  he r  as he 

was r e q u i r e d  t o  do under t h e  October 20, 1975 dec ree ,  he 

should have been h e l d  r e s p o n s i b l e  f o r  a l l  accrued i n t e r e s t  

r a t h e r  than  merely 6 p e r c e n t  per  annum on t h e  ba lance  found 

owing t o  t h e  wife .  Th i s  argument might have some f o r c e  i f  

t h e  w i fe  had come t o  t h e  c o u r t  w i t h  c l e a n  hands, b u t  she  d i d  

no t .  The D i s t r i c t  Cour t  found t h a t  much of t h e  d e l a y  i n  

c a r r y i n g  o u t  i t s  o r i g i n a l  dec ree  was due t o  t h e  w i f e ' s  

a c t i o n s  o r  i n a c t i o n s .  While t h e  husband was a t  f a u l t  f o r  



h i s  f a i l u r e  t o  d i scha rge  t h e  encumbrances a g a i n s t  t h e  w i f e ' s  

r e s idence  o u t  of  t h e  proceeds of t h e  1975 c rops ,  t h e  w i fe  

a l s o  d i s r ega rded  t h e  dec ree  by f a i l i n g  t o  convey t h e  r e n t a l  

p rope r ty  t o  husband as a l l o c a t e d  by t h e  dec ree  and by c o l -  

l e c t i n g  r e n t s  from t h e  premises.  Thus, we are s a t i s f i e d  

t h a t  t h e  D i s t r i c t  Court  d i d  n o t  abuse i t s  d i s c r e t i o n  i n  

reach ing  an  e q u i t a b l e  s o l u t i o n .  W e  s t a t e d  i n  our  p rev ious  

op in ion :  

" I t  i s  w e l l  s e t t l e d  i n  Montana t h a t  a  d i s t r i c t  
c o u r t  has  f a r  reach ing  d i s c r e t i o n  i n  r e s o l v i n g  
p r o p e r t y  d i v i s i o n s  and i t s  judgment w i l l  n o t  be  
a l t e r e d  u n l e s s  a  c l e a r  abuse of t h a t  d i s c r e t i o n  
i s  shown . . . The c r i t e r i a  f o r  reviewing t h e  
d i s t r i c t  c o u r t ' s  d i s c r e t i o n  is :  Did t h e  d i s -  
t r i c t  c o u r t  i n  t h e  e x e r c i s e  of i t s  d i s c r e t i o n  
a c t  a r b i t r a r i l y  wi thout  employment of conscien- 
t i o u s  judgment, o r  exceed t h e  bounds of reason  
i n  view of a l l  t h e  c i rcumstances ."  Z e l l  v. Z e l l ,  
sup ra ,  570 P.2d a t  35. 

Rather than having a c t e d  a r b i t r a r i l y ,  t h e  Distr ict  

Court  must be commended f o r  employing n o t  on ly  i t s  conscien- 

t i o u s  judgment b u t  a l s o  t h e  p a t i e n c e  of Job  i n  a t t empt ing  t o  

p r o t e c t  t h e  r i g h t s  of t h e  p a r t i e s ,  no twi ths tanding  t h e  f a c t  

t h a t  bo th  p a r t i e s  must s h a r e  r e s p o n s i b i l i t y  f o r  r e f u s i n g  t o  

c a r r y  o u t  t h e  terms of t h e  o r i g i n a l  dec ree  i s s u e d  n e a r l y  

f i v e  y e a r s  e a r l i e r .  The D i s t r i c t  Court  g r an t ed  wi fe  s e v e r a l  

hea r ings  and appointed an  accountan t  as a  s p e c i a l  master t o  

determine each p a r t y ' s  income and expenses f o r  t h e  y e a r s  i n  

ques t ion ,  an appointment which would have been unnecessary 

b u t  f o r  t h e  i n t r a n s i g e n c e  of bo th  p a r t i e s  i n  complying wi th  

t h e  o r i g i n a l  decree .  The D i s t r i c t  Court  f e l t ,  and we ag ree ,  

t h a t  t h e r e  has  been an u n j u s t i f i a b l e  d e l a y  i n  complying w i t h  

i t s  decree .  Should t h e r e  be  any f u r t h e r  de l ay ,  t h e  D i s t r i c t  

Cour t  i s ,  of course ,  empowered t o  u t i l i z e  i t s  contempt powers. 



There being no abuse of discretion, the judgment is 

a£ firmed. 

We concur: 

%&a*&& 
Chief Justice 


