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M r .  J u s t i c e  Daniel  J. Shea d e l i v e r e d  t h e  Opinion of t h e  
Court  . 

Hugh Larson a p p e a l s  from an o rde r  of t h e  H i l l  County 

D i s t r i c t  Court  which determined a s  a m a t t e r  of l a w  t h a t  

s u b s t a n t i a l  evidence d i d  n o t  suppor t  t h e  Board of Personnel  

Appea l ' s  f i n d i n g  t h a t  t h e  Highway Department u n f a i r l y  den ied  

him promotion f o r  t h e  Conrad sectionman p o s i t i o n .  Larson 

a l s o  appea l s  t h e  D i s t r i c t  Court  o r d e r  i n s o f a r  as i t  d e n i e s  

payment of h i s  a t t o r n e y  f e e s .  

La r son ' s  g r i evance  concerns  t h e  f a i l u r e  of  t h e  Montana 

Highway Department (Department) t o  promote him t o  t h e  pos i -  

t i o n  of sectionman f o r  t h e  Conrad area. The Conrad s e c t i o n -  

man p o s i t i o n  was c r e a t e d  i n  l a te  summer o r  e a r l y  f a l l  of 

1977 as a r e s u l t  of  t h e  1977 L e g i s l a t u r e ' s  t r a n s f e r  of a 

s e c t i o n  o f  highway between Dupuyer and Conrad t o  t h e  respon- 

s i b i l i t y  of t h e  Highway Department. The Chief of t h e  Main- 

tenance Bureau, Joseph Timmons, s e n t  a personne l  r e q u i s i t i o n  

f o r  t h e  new p o s i t i o n  t o  t h e  Adminis t ra tor  of Maintenance, 

Donald Gruel .  Gruel  i n  t u r n  forwarded t h e  r e q u i s i t i o n  t o  

LeRoy Broughton, t h e  Personnel  D i r e c t o r ,  who posted n o t i c e  

of  t h e  job opening on October 1 4 ,  1977. 

Three men, Hugh Larson,  Leonard Nygaard, and Ches te r  

Sanders  a p p l i e d  f o r  t h e  p o s i t i o n .  Nygaard d i d  n o t  p r o p e r l y  

fo l low t h e  a p p l i c a t i o n  procedures  and was n o t  s e r i o u s l y  con- 

s i d e r e d .  Ches te r  Sanders ,  t h e  brother- in- law of Personnel  

D i r e c t o r  Broughton, d i d  n o t  have a s  much s e n i o r i t y  o r  ex- 

pe r i ence  o p e r a t i n g  highway equipment a s  Larson. However, 

Larson w a s  involved i n  t h r e e  i n c i d e n t s  of q u e s t i o n a b l e  

conduct  which r e f l e c t e d  on h i s  r e l i a b i l i t y  a s  an  employee. 

Two o r  t h r e e  summers p r i o r  t o  t h e  hea r ing  be fo re  

t h e  examiner, Larson,  and two o t h e r  employees went t o  Big 



Sandy du r ing  lunch f o r  some beer .  The i r  work s t r i p i n g  t h e  

highways t h a t  a f t e rnoon  w a s  h igh ly  e r r a t i c .  

The second i n c i d e n t  occur red  i n  September 1972 a t  

Browning, when Larson took a day o f f  t o  go hunt ing.  Although 

Larson t e s t i f i e d  t h a t  he r ece ived  permiss ion t o  be  away from 

work, t h e r e  w a s  o t h e r  test imony t o  t h e  e f f e c t  t h a t  Larson ' s  

immediate supe rv i so r  r ece ived  no n o t i c e  t h a t  Larson would 

be  gone and t h a t  Larson ' s  absence caused a d e l a y  i n  s t r i p i n g  

t h e  highway. 

The f i n a l  i n c i d e n t  occur red  a t  Chinook when t h e  p a i n t  

machine opera ted  improperly and blew p a i n t  over  t h e  road.  

Larson made numerous a t t e m p t s  t o  g e t  t h e  machine t o  o p e r a t e  

p rope r ly ,  b u t  each a d d i t i o n a l  e f f o r t  r e s u l t e d  i n  an  e r r a t i c  

spray ing  of  p a i n t  on t h e  highway. 

Sanders ,  on t h e  o t h e r  hand, has  no r eco rd  of misconduct 

i n  h i s  personne l  f i l e .  Two of Sanders '  f e l l o w  employees 

t e s t i f i e d  a t  t h e  hea r ing  on Larson ' s  g r i evance  t h a t  Sanders  

drank on t h e  job and t h a t  on one occas ion  he  f e l l  a s l e e p  

wh i l e  o p e r a t i n g  a p i e c e  of highway machinery. However, no 

r e p o r t  of  t h i s  misconduct w a s  eve r  g iven  t o  management. 

On November 2 ,  1977, f i v e  days  a f t e r  t h e  c l o s i n g  of 

b i d s  f o r  t h e  opening,  Donald Gruel  s e l e c t e d  Sanders  f o r  t h e  

new p o s i t i o n .  About two weeks la ter ,  Larson f i l e d  a g r i e v -  

ance p r o t e s t i n g  t h e  Department 's  s e l e c t i o n  of Sanders as t h e  

new sectionman. The Board of  Personnel  Appeals ("BPA") 

conducted an  i n v e s t i g a t i o n  of t h e  matters s t a t e d  i n  t h e  

gr ievance ,  and on February 22, 1978, t h e  hea r ings  examiner 

conducted a hear ing  on t h e  m a t t e r .  The examiner i s s u e d  a 

recommended o r d e r  i n  which he found t h a t  h i r i n g  of new 

Department employees was governed by ~ r t i c l e  7 of an  agree-  

ment between t h e  Department and t h e  union (AFSCME) which 



provided t h a t  ". . . [Elxper ience ,  q u a l i f i c a t i o n s ,  c a p a b i l i t i e s ,  

and l e n g t h  of  s e r v i c e  s h a l l  be  f a c t o r s  f o r  awarding advance- 

ments." H e  concluded t h a t  t h e  "department was n o t  a c t i n g  i n  

good f a i t h  i n  awarding t h e  advancement t o  M r .  Sanders over  

M r .  Larson" and t h a t  " t h e  department v i o l a t e d  t h e  c o n t r a c t  

between AFSCME and i t s e l f  by n o t  app ly ing  t h e  mandated 

c r i t e r i a  i n  awarding advancements . . ." The examiner ' s  

recommended o r d e r  awarded Larson wi th  t h e  sectionman pos i -  

t i o n  and backpay between h i s  c u r r e n t  ra te  of pay and t h a t  of 

a g rade  13 ,  s t e p  1 from November 2 ,  1977, t o  t h e  d a t e  t h e  

o r d e r  i s  implemented. 

The Highway Department f i l e d  excep t ions  t o  t h e  examiner ' s  

recommended o rde r .  The BPA denied t h e  excep t ions  and adopted 
adopted t h e  

t h e  f i n d i n g s  of f a c t ,  conc lus ions  of law, andhecommended 

o r d e r  of t h e  examiner a s  i t s  f i n a l  o r d e r .  

The BPA and Larson p e t i t i o n e d  t h e  H i l l  County D i s t r i c t  

Cour t  f o r  enforcement of  t h e  BPA's f i n a l  o r d e r .  The D i s -  

t r i c t  Court ,  however, found t h a t  t h e  r eco rd  as a whole d i d  

n o t  suppor t  t h e  BPA1s f i n d i n g  t h a t  t h e  Department d i d  n o t  

a c t  i n  good f a i t h  and v i o l a t e d  t h e  t e r m s  of i t s  agreement 

w i t h  t h e  union,  and t h a t  t h e  o r d e r  w a s  i n v a l i d  and unenforce- 

a b l e .  Larson appea l s  t h e  D i s t r i c t  C o u r t ' s  d e n i a l  of enforce-  

ment of  t h e  BPA o r d e r .  The BPA has  f i l e d  an  amicus c u r i a e  

b r i e f  i n  suppor t  of  Larson ' s  appea l .  

Larson and t h e  BPA a rgue  t h a t  t h e  BPA has  t h e  a u t h o r i t y  

t o  award t h e  promotion t o  Larson i f  it f i n d s  Larson i s  

more q u a l i f i e d  f o r  t h e  opening because he has  more s e n i o r i t y .  

The BPA found t h a t  t h e  Department should have g iven  g r e a t e r  

weigh t  t o  t h e  a p p l i c a n t s '  s e n i o r i t y  and t h a t  Larson w a s  

e n t i t l e d  t o  t h e  promotion because he had more exper ience  on 

road machinery and more s e n i o r i t y  t han  Sanders.  The Depart- 



ment, however, is not required to favor senior employees for 

promotion. 

The union contract governing the Department's promotion 

of its employees provides that advancements shall be made on 

the basis of the applicant's experience, qualifications, 

capabilities, and length of service. The contract does not 

require the Department to give greater weight to seniority 

than the other factors. Donald Gruel was aware that Larson 

had more seniority than the other applicants, but he relied 

heavily on the opinion of Joseph Timmons, the Chief of 

Maintenance. Although Timmons made no formal recommenda- 

tion, he informed Gruel that he thought Sanders was a 

better man for the job than Larson. 

The BPA placed greater weight on Larson's experience 

with road machinery than the Department. However, Larson's 

edge in experience in this category is somewhat misleading. 

Sanders also has had considerable experience at jobs above 

his present grade level, and in fact had over 300 hours 

experience operating complicated machinery. Furthermore, at 

the sectionman level, Sanders had 132 hours experience while 

Larson had none. 

The BPA also found fault with the Department's assess- 

ment of Larson's misconduct and concluded that the Depart- 

ment judged the misconduct serious enough to exclude Larson 

from consideration for the opening. There is no evidence to 

support BPA's conclusion. Nor can we say the Department 

lacked the discretion to determine Sanders was the better 

man for the job because his work record indicated he was 

more reliable. 

In sum, we conclude the BPA made an independent judg- 

ment as to which man was more qualified for the job rather 



t han  determining whether t h e  Department abused i t s  d i s c r e -  

t i o n  i n  s e l e c t i n g  Sanders.  The r eco rd  a s  a whole suppor t s  

t h e  conc lus ion  t h a t  t h e  Department followed t h e  c o n t r a c t  

g u i d e l i n e s  f o r  promotion of i t s  employees. 

Larson ' s  second con ten t ion  i s  t h a t  t h e  Department 's  

s e l e c t i o n  of Sanders  was b iased .  The BPA i n  i t s  conc lus ions  

of  l a w  s t a t e d  t h a t  t h e  Department d i d  n o t  a c t  i n  good f a i t h .  

I t  based t h i s  conc lus ion  on i t s  f i n d i n g s  t h a t  Larson w a s  

more q u a l i f i e d  f o r  t h e  job, and t h a t  t h e  Department d i d  n o t  

u s e  exper ience ,  q u a l i f i c a t i o n s ,  c a p a b i l i t i e s ,  and l e n g t h  of 

s e r v i c e  t o  award advancement. Along t h i s  l i n e ,  i t  s t a t e d  

t h a t  Gruel  w a s  unusua l ly  vague i n  h i s  tc?stimony concerning 

Sanders '  s e l e c t i o n .  The BPA found t h a t  Gruel  had r e l i e d  on 

Sanders '  p rev ious  employment r eco rd ,  b u t  t h a t  h i s  employment 

r eco rd  d i d  n o t  suppor t  t h i s  r e l i a n c e .  The BPA a l s o  found 

G r u e l ' s  f a i l u r e  t o  r ead  a l e t t e r  of recommendation submit ted 

on behalf  of Larson w a s  su sp i c ious .  

The c e n t r a l  p o i n t  of t h e  BPA's a n a l y s i s  i s ,  however, 

con ta ined  i n  t h e  fo l lowing  f ind ings :  

"Where it i s  un re fu t ed  by t h e  highway depar tment  
t h a t  t h e  p r a c t i c e  of promoting a man w i t h  more 
s e n i o r i t y  t o  t h e  s e c t i o n  man p o s i t i o n  has  always 
been followed and where t h e r e  has  been no 
j u s t i f i c a t i o n  f o r  n o t  fo l lowing  t h a t  p a s t  prac-  
t ice,  t h e  a c t i o n  of t h e  highway becomes suspec t .  
But where t h e  brother- in- law of  t h e  a d m i n i s t r a t o r  
of  t h e  personne l  d i v i s i o n  of t h e  depar tment  of  
highways i s  t h e  f i r s t  i n d i v i d u a l  t o  g e t  a promotion 
over  an  employee w i t h  more s e n i o r i t y ,  t h e  a c t i o n  
becomes h igh ly  suspec t . "  

Simply s t a t e d ,  t h e  r eco rd  does  n o t  suppor t  t h e s e  f i n d -  

i ngs .  Rather than going i n t o  a d e t a i l e d  a n a l y s i s  of each  of  

t h e  c i rcumstances  d i scussed  by t h e  BPA, l e t  it simply be  

s a i d  t h a t  t h e r e  a r e  no hard f a c t s  i n  suppor t  of t h e  conclu- 

s i o n  t h a t  nepotism occur red  here .  LeRoy Broughton i s  t h e  

brother-in-law of  Sanders ,  b u t  Broughton's  p o s i t i o n  as 



personne l  a d m i n i s t r a t o r  i s  pu re ly  a c l e r i c a l  p o s i t i o n .  

He has  no a u t h o r i t y  t o  award t h e  advancement here .  Fu r the r -  

more, t h e  BPA's conc lus ion  t h a t  s e n i o r  highway employees 

have always been p r e f e r r e d  f o r  promotions w i th in  t h e  Depart- 

ment has  no e v i d e n t i a r y  foundat ion.  The o t h e r  c i rcumstances  

r a i s e d  by t h e  BPA sugges t  t h a t  Gruel  d i d  n o t  conduct  a  

thorough i n v e s t i g a t i o n .  Even assuming a  less than thorough 

i n v e s t i g a t i o n ,  t h i s  f a c t  does  n o t  by i t s e l f  t r a n s l a t e  i n t o  

bad f a i t h  conduct .  

There must be  more, and more i s  n o t  shown i n  t h e  r eco rd  

be fo re  us.  

There i s  no need t o  d i s c u s s  t h e  i s s u e  of a t t o r n e y  f e e s  

i n  l i g h t  of  our  d e c i s i o n  upholding t h e  D i s t r i c t  C o u r t ' s  

d e c i s i o n  r e v e r s i n g  t h e  Board of Personnel  Appeals. 

The judgment i s  a f f i rmed.  
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W e  concur:  

Chief J u s t i c e  
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norab le  L. C. Gulbrandson, 
D i s t r i c t  Judge, s i t t i n g  i n  p l a c e  
of M r .  J u s t i c e  Sheehy 
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M r .  Chief J u s t i c e  Frank I. Haswell d i d  n o t  p a r t i c i p a t e .  


