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M r .  J u s t i c e  John Conway ~ a r r i s o n  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

Th i s  i s  t h e  second appea l  t aken  from a p e t i t i o n  f o r  a  

d i s s o l u t i o n  of marr iage and t h e  e q u i t a b l e  apport ionment of 

a s s e t s  of  a m a r i t a l  e s t a t e .  The p e t i t i o n  was o r i g i n a l l y  

f i l e d  i n  t h e  Dis t r ic t  Court  of  t h e  Eleventh J u d i c i a l  D i s -  

t r i c t ,  i n  and f o r  t h e  County of F l a thead ,  t h e  Honorable 

Robert  Sykes p r e s i d i n g .  

The f a c t s  of t h e  c a s e  a r e  f u l l y  developed i n  t h e  f i rs t  

appea l ,  I n  re Marriage of Schu l t z  (1979) ,  - Mont. , 

597 P.2d 1174, 36 St.Rep. 1330, and need on ly  be b r i e f l y  

d i scus sed  here .  Appel lan t  husband and respondent  w i f e  w e r e  

f i r s t  mar r ied  i n  June 1967, d ivorced a  yea r  and a  h a l f  

l a t e r ,  and remarr ied  i n  December 1969. A p e t i t i o n  f o r  t h e  

d i s s o l u t i o n  of t h e  second marr iage w a s  f i l e d  on J u l y  28, 

1977. A t  t h a t  t ime husband w a s  46 y e a r s  o l d  and employed a s  

a r a i l r o a d  brakeman-conductor w i th  n e t  e a r n i n g s  of approxi-  

mately  $1,350 p e r  month. Wife was 37 y e a r s  o l d  and unem- 

ployed,  b u t  had worked du r ing  t h e  marr iage  a s  a ba r t ende r  

and waitress. The primary a s s e t  of t h e  m a r i t a l  e s t a t e  was a  

twenty-acre t r a c t  of  l and ,  known as t h e  H a s k i l l  Creek p rope r ty ,  

l o c a t e d  east of Whi te f i sh ,  Montana, i n  F la thead  County. A 

smal l  l o g  house w a s  l o c a t e d  on t h e  p rope r ty  which se rved  as 

t h e  m a r i t a l  home of t h e  p a r t i e s  du r ing  t h e  marr iages .  

Husband o r i g i n a l l y  purchased t h e  land  f o r  $11,000 p r i o r  t o  

h i s  mar r iages  t o  wi fe ,  and approximately $5,000 of t h e  

purchase  p r i c e  was pa id  by husband du r ing  t h e  marr iages .  

On March 23, 1978, t h e  D i s t r i c t  Court  d i s t r i b u t e d  t h e  

marital  e s t a t e .  The pe r sona l  p rope r ty  was d iv ided  e q u a l l y  

between t h e  p a r t i e s ,  and husband r ece ived  t h e  H a s k i l l  Creek 

p rope r ty  b u t  was ordered  t o  pay wi fe  $6,000 as he r  i n t e r e s t  



t h e r e i n .  Husband w a s  a l s o  ordered  t o  assume a l l  m a r i t a l  

o b l i g a t i o n s  and w a s  g iven c r e d i t  f o r  h i s  c o n t r i b u t i o n s  

toward t h e  suppor t  of w i f e ' s  c h i l d r e n .  The fo l lowing  c h a r t  

i n d i c a t e s  t h e  c o u r t ' s  apport ionment:  

DESCRIPTION VALUE TO HUSBAND - -- TO WIFE 

(1) Real E s t a t e  $40,000 $34,000 $ 6,000 

( 2 )  Less Con t r ac t  
Balance & 
Equi ty  (6,000) (6,000) 

(3 )  Persona l  
P rope r ty  7,170 3,585 

( 4 )  Less  Debts (4,280) (4,280) 

(5)  Less  Ch i ld  Sup- 
p o r t  Contribu- 
t i o n s  (20,000) (20,000) 

NET 

Wife con te s t ed  t h e  above apport ionment i n  t h e  f i r s t  

appea l  on t h e  b a s i s  of i s s u e s  u n r e l a t e d  t o  t hose  r a i s e d  

he re .  W e  remanded t h e  c a s e  t o  t h e  D i s t r i c t  Court  t o  e n t e r  

c e r t a i n  f i n d i n g s  w i t h  r e s p e c t  t o  t h e  pe r sona l  p rope r ty  of 

t h e  p a r t i e s  and t o  d i s t r i b u t e  t h e  m a r i t a l  estate wi thou t  

cons ide r ing  husband's  c o n t r i b u t i o n s  toward t h e  suppor t  of 

w i f e ' s  c h i l d r e n .  Following our  i n s t r u c t i o n s ,  t h e  D i s t r i c t  

Court  re-apport ioned t h e  m a r i t a l  estate,  t h i s  t i m e  d i v i d i n g  

t h e  e s t a t e  e q u a l l y  between t h e  p a r t i e s  w i t h  r e s p e c t  t o  bo th  

r e a l  and pe r sona l  p rope r ty .  Husband a g a i n  w a s  o rdered  t o  

assume a l l  m a r i t a l  o b l i g a t i o n s ,  and t h e  p rope r ty  w a s  d iv ided  

i n  t h e  fo l lowing  manner: 

DESCRIPTION VALUE TO HUSBAND - TO WIFE -- 

(1) Real E s t c t e  $40,000 $25,190 $14,810 

( 2 )  L e s s  Con t r ac t  
Balance & 
Equi ty  (6,000) (6,000) 

(3)  Persona l  
P rope r ty  7,170 3,585 3 ,  585 

( 4 )  Less  Debts (4,280) (4,280) 

NET $18,495 $18,395 



An o b j e c t i o n  t o  t h i s  second apport ionment i s  now r a i s e d  

by husband i n  t h e  form of a  second appea l .  Husband a rgues  

t h a t  t h e  D i s t r i c t  Court  committed r e v e r s i b l e  e r r o r  and 

abused i t s  d i s c r e t i o n  by d i v i d i n g  t h e  m a r i t a l  estate e q u a l l y  

between t h e  p a r t i e s  w i thou t  cons ide r ing  t h e  r e l a t i v e  c o n t r i -  

b u t i o n s  of t h e  p a r t i e s .  I n  p a r t i c u l a r ,  husband o b j e c t s  t o  

t h e  D i s t r i c t  C o u r t ' s  award t o  wi fe  of a  g r e a t e r  i n t e r e s t  i n  

t h e  H a s k i l l  Creek p rope r ty  simply by reason  of he r  l i v i n g  on 

t h e  p rope r ty  dur ing  t h e  marr iage.  

I n  cons ide r ing  husband 's  arguments, w e  no t e ,  f i r s t  of  

a l l ,  t h a t  a  D i s t r i c t  Court  has  f a r - r each ing  d i s c r e t i o n  i n  

r e s o l v i n g  p rope r ty  d i v i s i o n  d i s p u t e s  i n  d i s s o l u t i o n  proceed- 

i n g s  and t h a t  t h e  D i s t r i c t  C o u r t ' s  judgment w i l l  n o t  be 

d i s t u r b e d  u n l e s s  a  clear abuse o f  d i s c r e t i o n  i s  demonstrated.  

Z e l l  v .  Zell (1977) ,  174 Mont. 216, 570 P.2d 33, 35; I n  re 

Marriage of Aanenson (1979) ,  - Mont. - , 598 P.2d 1120, 

1123, 36 St.Rep. 1525, 1528; Cook v. Cook (1972) ,  159 Mont. 

98, 103, 495 P.2d 591, 593-594; Schwartz v. Schwartz (1979) ,  

Mont. , 6 0 2  P.2d 175,  176; 36 St.Rep. 1980, 1981. - 

To p r e v a i l  i n  t h i s  case, husband must show, t h e r e f o r e ,  t h a t  

t h e  D i s t r i c t  Court  c l e a r l y  abused i t s  d i s c r e t i o n .  

The primary focus  o f  husband's  arguments concerns  t h e  

D i s t r i c t  C o u r t ' s  apport ionment of t h e  H a s k i l l  Creek p r o p e r t y ,  

which w a s  acqui red  by husband p r i o r  t o  h i s  mar r iages  t o  

wi fe .  That  p rope r ty  c o n s i s t e d  o f  a twenty-acre t ract  of  

p a r t i a l l y  c l e a r e d  and p a r t i a l l y  unc leared  land.  A t  t h e  t i m e  

of purchase ,  a  smal l  l o g  house w a s  l o c a t e d  upon t h e  p rope r ty ,  

and t h e r e  was second growth t imber of on ly  marginal  merchant- 

a b l e  q u a l i t y .  Husband and h i s  f r i e n d s  made s e v e r a l  subs tan-  

t i a l  improvements t o  t h e  house whi le  t h e  p a r t i e s  l i v e d  t h e r e  

du r ing  t h e  marr iages .  



I n  d i spos ing  of  p rope r ty  acqui red  p r i o r  t o  a  marr iage,  

a Dis t r ic t  Cour t  i s  r e q u i r e d  by s t a t u t e  t o  cons ide r :  

". . . t hose  c o n t r i b u t i o n s  of t h e  o t h e r  spouse t o  
t h e  marr iage,  i nc lud ing :  ( a )  t h e  nonmonetary con- 
t r i b u t i o n  of a homemaker; (b )  t h e  e x t e n t  t o  which 
such c o n t r i b u t i o n s  have f a c i l i t a t e d  t h e  maintenance 
of t h i s  p rope r ty ,  and ( c )  whether o r  n o t  t h e  prop- 
e r t y  d i s p o s i t i o n  s e r v e s  as an  a l t e r n a t i v e  t o  main- 
tenance arrangements."  Sec t ion  40-4-202, MCA. 

Husband h e r e  r e f e r s  t o  c e r t a i n  conc lus ions  made by t h e  

D i s t r i c t  Cour t  f o r  h i s  argument t h a t  w i f e  w a s  n o t  e n t i t l e d  

t o  a g r e a t e r  i n t e r e s t  i n  t h e  p rope r ty  because of he r  l a c k  of 

c o n t r i b u t i o n s .  The D i s t r i c t  Court  concluded i n  i t s  conclu- 

s i o n s  of  l a w  t h a t  w i f e  made no s u b s t a n t i a l  improvements t o  

t h e  H a s k i l l  Creek p rope r ty  and t h a t  she  d i s s i p a t e d  t h e  

marital estate. The c o u r t  found, however, t h a t  by reason  of  

w i f e ' s  i i v i n g  on t h e  p rope r ty  dur ing  t h e  marr iage and t h e  

pe r iod  i n  which improvements w e r e  made, she  was e n t i t l e d  t o  

equa l  i n t e r e s t  i n  t h e  p rope r ty .  

I n  unders tanding t h e  conc lus ions  and t h e  d i s c r e t i o n  of 

t h e  Dis t r ic t  Court ,  it i s  impor tan t  t o  cons ide r  t h e  f i n d i n g s  

of  f a c t  e n t e r e d  by t h e  c o u r t .  These f i n d i n g s  prov ide ,  i n  

p a r t ,  a  b a s i s  f o r  t h e  c o u r t ' s  conc lus ions .  Husband would 

have us  b e l i e v e ,  from a r a t h e r  s e l e c t i v e  examination of  t h e  

c o u r t ' s  conc lus ions ,  t h a t  w i f e  made no c o n t r i b u t i o n s  t o  t h e  

H a s k i l l  Creek p rope r ty  b u t  simply l i v e d  on it, and f u r t h e r  

t h a t  w i f e  was t h e  s o l e  cause  and reason  f o r  t h e  d i s s i p a t i o n  

of  t h e  m a r i t a l  estate. The f i n d i n g s  of f a c t  i n d i c a t e  ot l ier-  

w i s e .  The c o u r t  found f a c t u a l l y  t h a t  bo th  p a r t i e s  were 

r e s p o n s i b l e  t o  some e x t e n t  f o r  t h e  d i s s i p a t i o n  of t h e  m a r i t a l  

e s t a t e  and t h a t  w i f e  made cons ide rab le  s a c r i f i c e s  whi le  

l i v i n g  upon t h e  p rope r ty .  Finding of F a c t  No. 1 9  s t a t e d :  

"Considerable  s t r i f e ,  tu rmoi l  and cont roversy  
occur red  throughout  t h e  two marr iages  of t h e  
p a r t i e s .  Drinking -- on t h e  p a r t  of bo th  p a r t i e s  
has  c o n t r i b u t e d  -- t o  t h e  problem. The respondent  



[wi fe ]  l e f t  t h e  fami ly  home on s e v e r a l  occas ions ;  
and t h e  s e p a r a t i o n  o f  t h e  p a r t i e s  d i s s i p a t e d  t h e  
a s s e t s  and monies accumulated du r ing  t h e  cou r se  
of  t h e  marr iage on t h e  p a r t  of  bo th  p a r t i e s . "  
(Emphasis added.) 

Finding of F a c t  No. 21 s t a t e d :  

" S u b s t a n t i a l  improvements w e r e  made on t h e  house 
du r ing  t h e  marr iages .  The r e s u l t i n g  l i v i n g  con- 
d i t i o n s  were a  problem i n  a t t empt ing  t o  main ta in  
reasonable  cond i t i ons .  The respondent  [wife]  
c o n t r i b u t e d  l i t t l e  p h y s i c a l  e f f o r t  i n  improving 
t h e  house; b u t  bo th  p a r t i e s  n e i t h e r  expected nor 
r e q u i r e d  such e f f o r t  on her  p a r t .  The p a r t i e s  
l i v i n g  on s a i d  p rope r ty ,  where s u b s t a n t i a l  i m -  
provements w e r e  being made, r e q u i r e d  cons ide rab le  
s a c r i f i c e  of pe r sona l  comfort ."  

We f i n d  s u b s t a n t i a l  evidence i n  t h e  r eco rd  t o  suppor t  

such f i n d i n g s .  Testimony w a s  g iven a t  t h e  apport ionment 

hea r ing  regard ing  t h e  p a r t i e s '  s e v e r a l  c o n f l i c t s  and t h e i r  

d r i n k i n g  problems. I t  i s  imposs ib le  t o  conclude from such 

tes t imony t h a t  t h e  s e p a r a t i o n  of t h e  p a r t i e s  and t h e  subse- 

quen t  d i s s i p a t i o n  of t h e  m a r i t a l  e s t a t e  was caused e n t i r e l y  

by t h e  a c t i o n s  of  one p a r t y .  The t r a n s c r i p t  a l s o  i n d i c a t e s  

t h a t ,  whi le  husband and h i s  f r i e n d s  engaged i n  most of t h e  

p h y s i c a l  work w i t h  r ega rd  t o  t h e  improvements made upon t h e  

p rope r ty ,  wi fe  n e v e r t h e l e s s  d i d  such t h i n g s  a s  buy bedroom 

l i g h t s ,  bathroom l i g h t s  and a  h o t  water  t ank  f o r  t h e  house,  

s t a i n  doors  and c a s i n g s ,  c l e a n  up messes du r ing  t h e  cons t ruc-  

t i o n ,  make t r i p s  i n t o  Whi te f i sh  f o r  m a t e r i a l s ,  r i d e  t h e  

C a t e r p i l l a r  w i th  husband i n  working t h e  p rope r ty  and d r i v e  

t h e  t r u c k  du r ing  haying ope ra t ions .  

With r e s p e c t  t o  t h e  l i v i n g  c o n d i t i o n s  t h a t  bo th  p a r t i e s  

l i v e d  w i t h  dur ing  t h e  c o n s t r u c t i o n ,  t h e r e  i s  tes t imony t o  

t h e  e f f e c t  t h a t  t h e r e  were cons ide rab le  s a c r i f i c e s  made. An 

e n t i r e  bedroom and bathroom w e r e  added, and t h e r e  w e r e  no 

k i t c h e n  cupboards o r  c a r p e t i n g  i n  t h e  house. One f r i e n d  of 

husband 's ,  who provided cons ide rab le  h e l p  dur ing  t h e  con- 



s t r u c t i o n ,  t e s t i f i e d  t h a t  t h e  cond i t i on  of t h e  p rope r ty  

be fo re  t h e  s t a r t  of t h e  work was " p r e t t y  badw--" there  

w a s n ' t  any water ,  sewer, no l i v e a b l e  c o n d i t i o n s - - i t  w a s  

r e a l l y  rough." Because of t h e s e  c o n t r i b u t i o n s  and s a c r i -  

f i c e s ,  we f i n d  t h a t  t h e  D i s t r i c t  Court  d i d  n o t  e r r  o r  abuse 

i t s  d i s c r e t i o n  i n  awarding wi fe  a  g r e a t e r  i n t e r e s t  on t h e  

second apport ionment.  

I n  a f f i rming  t h e  d i s c r e t i o n  and d e c i s i o n  of t h e  D i s -  

t r i c t  Court ,  w e  wish t o  r e i t e r a t e  t h a t ,  i n  d i s s o l u t i o n  

proceedings ,  ea::h Jase  must be  cons idered  by Dis t r ic t  Cour t s  

i n d i v i d u a l l y  wi th  an eye t o  i t s  unique c i rcumstances .  Cook 

v. Cook, 159 Mont. a t  104, 495 P.2d a t  59. There i s  no 

f i x e d  formula o r  r a t i o n a l e  t o  be a p p l i e d  i n  each c a s e ,  

excep t  t h a t  t h e  c o u r t ' s  e x e r c i s e  of d i s c r e t i o n  must be 

reasonable  under t h e  p a r t i c u l a r  c i rcumstances .  Biegalke v.  

Biegalke (1977) ,  172 Mont. 311, 315, 564 P.2d 987, 989. 

H e r e ,  bo th  p a r t i e s  c o n t r i b u t e d  t o  t h e  maintenance of t h e  

H a s k i l l  Creek p rope r ty ,  and both w e r e  r e s p o n s i b l e  f o r  t h e  

s e p a r a t i o n ,  which caused a d i s s i p a t i o n  of t h e  m a r i t a l  

e s t a t e .  

Therefore ,  w e  f i n d  no abuse of d i s c r e t i o n ,  and t h e  

judgment of t h e  D i s t r i c t  Court  i s  a f f i rmed.  

W e  concur:  u 
/ 
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