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M r .  J u s t i c e  Gene B.  Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

The i s s u e  i n  t h i s  c a s e  i s  whether t h e  D i s t r i c t  Cour t ,  

County of s i l v e r  Bow, abused i t s  d i s c r e t i o n  i n  o rde r ing  appel-  

l a n t  t o  pay h i s  former w i fe  $200 pe r  month maintenance 

pu r suan t  t o  a  dec ree  of d i s s o l u t i o n  of marr iage.  

The marr iage of Robert  Wilber Vivian and E l i z a b e t h  

P e a r l  Vivian was d i s s o l v e d  i n  1977 by a dec ree  of t h e  D i s -  

t r i c t  Court .  Wife appealed from t h e  D i s t r i c t  C o u r t ' s  d i s -  

t r i b u t i o n  of m a r i t a l  p rope r ty  and award of maintenance,  and 

t h i s  Court  r eve r sed  and remanded f o r  a  new t r i a l .  Vivian v .  

Vivian (1978) ,  Mont. , 583 P.2d 1072, 35 St.Rep. 

1359. I n  our  p r i o r  op in ion ,  we he ld  t h a t  t h e  D i s t r i c t  Court  

had f a i l e d  t o  determine t h e  n e t  worth of t h e  p a r t i e s  and 

make s p e c i f i c  f i n d i n g s  t o  suppor t  t h e  d i s t r i b u t i o n  of m a r i t a l  

a s s e t s ;  had e r r e d  i n  deduc t ing  t h e  husband 's  i n h e r i t a n c e  

from t h e  va lue  of t h e  home p r i o r  t o  d i v i d i n g  t h e  m a r i t a l  

p rope r ty ;  and t h a t  because t h e  d i s t r i b u t i o n  was r eve r sed ,  

t h e  award of maintenance would a l s o  have t o  be r eve r sed  

because " [ t l h e  r u l e  i s  t h a t  t h e  needs of t h e  spouse a s  t o  

maintenance and t h e  reasonableness  of  such an award can on ly  

be p rope r ly  determined a f t e r  t h e r e  has  been an  e q u i t a b l e  

d i v i s i o n  of t h e  m a r i t a l  e s t a t e . "  Vivian v. Vivian,  sup ra ,  

583 P.2d a t  1075, 35 St.Rep. a t  1362. 

A f t e r  a new t r i a l  fo l lowing remand, t h e  D i s t r i c t  Court  

e n t e r e d  f i n d i n g s  of  f a c t  and conc lus ions  of law on June 26, 

1979. The husband chal lenged t h e s e  f i n d i n g s  and conc lus ions  

and a d d i t i o n a l  hea r ings  w e r e  he ld  on August 8,  1979 and on 

August 30, 1979. The D i s t r i c t  Court  i s s u e d  i t s  f i n a l  amended 

f i n d i n g s  of f a c t  and conc lus ions  of law, t o g e t h e r  w i t h  an 

accompanying memorandum on September 7 ,  1979, and t h e  amended 

judgment and dec ree  w a s  f i l e d  on October 23, 1979. 



The D i s t r i c t  Court  u l t i m a t e l y  found t h e  n e t  worth of 

t h e  p a r t i e s  t o  be $47,500.55 a t  t h e  t i m e  of t h e  d ivo rce  and 

determined t h a t  t h e  w i fe  owed medical  b i l l s  of $1,025.70 and 

f u r t h e r  indebtedness  of $5,000 p l u s  i n t e r e s t  on a  bank loan.  

The m a r i t a l  p rope r ty  was d iv ided  e q u a l l y ,  based on t h e  

w i f e ' s  c o n t r i b u t i o n  a s  a  homemaker f o r  n e a r l y  t h i r t y  yc.ars,  

wi th  each p a r t y  t o  r e c e i v e  $23,750. The husband was o rde red  

t o  pay t h e  w i fe  $200 p e r  month maintenance. Husband was 

given t h e  o p t i o n  of s a t i s f y i n g  t h e  w i f e ' s  s h a r e  of t h e  

m a r i t a l  e s t a t e  by payment of a lump sum of $23,750 o r  by 

paying $8,509.73 cash  and t h e  balance of $15,240 over  t e n  

y e a r s  a t  $184.90 p e r  month, which i n c l u d e s  8 p e r c e n t  annual  

i n t e r e s t  on t h e  ba lance  due. 

The p e r t i n e n t  f i n d i n g s  of t h e  D i s t r i c t  Court  a r e :  

I That  P e t i t i o n e r ,  E l i z a b e t h  P e a r l  Vivian 
i s  now 59 y e a r s  o l d  and has  no formal  t r a i n i n g  
f o r  any type  of employment o u t s i d e  t h e  home. 

"IV That  P e t i t i o n e r  has  r e c e n t l y  undergone 
major surgery  and i s  convalescing therefrom; 
t h a t  p r i o r  t o  he r  su rge ry  she w a s  i n  extremely 
poor h e a l t h ,  s u f f e r i n g  from d i a b e t e s  and high 
blood p r e s s u r e  and was menta l ly  and p h y s i c a l l y  
i ncapab le  of working. That  P e t i t i o n e r  s t i l l  
s u f f e r s  from hyper tens ion ,  weakness and d i a -  
b e t e s  and she  i s  s t i l l  under a Doctor ' s  c a r e  
f o r  hyper tens ion  and d i a b e t e s .  

"VII That  t h e  Respondent, Robert  Vivian i s  an 
able-bodied man, age  57, employed by t h e  Mon- 
t ana  Power Company i n  But te  and e a r n s  a  g r o s s  
income of $1,740.00 p e r  month. 

" V I I I  That  t h e  on ly  source  of income P e t i t i o n e r  
now has  i s  t h e  temporary suppor t  which t h e  
Montana Supreme Cour t  o rdered  Respondent t o  
pay i n  t h e  sum of $200.00 p e r  month and t h a t  
i t  w a s  e s t a b l i s h e d  dur ing  t h e  hear ing  t h a t  
t h i s  was inadequa te  t o  meet he r  modest needs 
and suppor t .  



"XI1 That when P e t i t i o n e r  has  pa id  [her  d e b t s ]  
she  w i l l  have remaining about  $17,724.30 from 
t h e  m a r i t a l  assets a l l o c a t e d  t o  her  hereunder.  
The Court  f i n d s  t h a t  s a i d  sum i s  i n s u f f i c i e n t  
t o  provide f o r  o rd ina ry  and reasonable  needs, 
t h e  P e t i t i o n e r  being unable  t o  suppor t  h e r s e l f  
by employment i n  any of t h e  ways suggested by 
Respondent, o r  a t  a l l .  

"That i n  c o n s i d e r a t i o n  of a l l  of t h e  f a c t s  i n  
t h i s  c a s e  t h e  Court  f i n d s  it f a i r ,  e q u i t a b l e  
and j u s t  t h a t  Respondent pay maintenance f o r  
P e t i t i o n e r  i n  t h e  amount of $200.00 p e r  month 
u n t i l  t h e  f u r t h e r  o r d e r  of t h i s  Cour t ,  s a i d  
payments t o  commence t h e  1 5 t h  day of t h e  month 
succeeding t h e  d a t e  of  t h e  e n t r y  of t h e  amended 
judgment i n  t h i s  a c t i o n . "  

The w i f e ' s  needs and t h e  D i s t r i c t  C o u r t ' s  reasoning  f x r  

twarding he r  maintenance a r e  f u r t h e r  d e t a i l e d  i n  t h e  D i s -  

t r i c t  C o u r t ' s  memoranda f i l e d  August 20, 1979 and September 

7, 1979. On appea l ,  t h e  husband urges  t h a t  t h e  D i s t r i c t  

Court  abused i t s  d i s c r e t i o n  i n  awarding h i s  former w i fe  $200 

p e r  month i n  maintenance. H e  contends t h a t  t h e  D i s t r i c t  

Court  abused i t s  d i s c r e t i o n  by f a i l i n g  t o  cons ide r  t h e  

e lements  of  a  maintenance award and by f a i l i n g  t o  adopt  

f i n d i n g s  of f a c t  r ega rd ing  t h e  a b i l i t y  of t h e  husband t o  

pay, t h e  a b i l i t y  of t h e  w i fe  t o  work, and t h e  w i f e ' s  needs 

a f t e r  r e c e i v i n g  h e r  h a l f  of t h e  m a r i t a l  e s t a t e .  Respondent 

w i f e  cha l l enges  t h e  Dis t r ic t  C o u r t ' s  f i n d i n g  as t o  he r  

indebtedness ,  a rgu ing  t h a t  t h e  c o u r t  e r r e d  i n  f a i l i n g  t o  

f i n d  t h a t  she  owes $5,000 i n  a t t o r n e y  f e e s  and i n  reducing 

h e r  maintenance from t h e  o r i g i n a l  award of $250 p e r  month t o  

$200 p e r  month. W e  f i n d  t h e s e  c o n t e n t i o n s  t o  be w i thou t  

subs tance .  

The p r e r e q u i s i t e s  f o r  a  maintenance award are set  f o r t h  

i n  s e c t i o n  40-4-203, MCA: 

"Maintenance. (1) I n  a  proceeding f o r  d i s s o l u t i o n  
of marr iage o r  l e g a l  s e p a r a t i o n  o r  a proceeding 
f o r  maintenance fo l lowing  d i s s o l u t i o n  of t h e  mar- 
r i a g e  by a  c o u r t  which lacked pe r sona l  j u r i s d i c -  
t i o n  over  t h e  a b s e n t  spouse,  t h e  c o u r t  may g r a n t  



a  maintenance o r d e r  f o r  e i t h e r  spouse only  i f  i t  
f i n d s  t h a t  t h e  spouse seeking maintenance: 

" ( a )  l a c k s  s u f f i c i e n t  p rope r ty  t o  p rov ide  f o r  h i s  
reasonable  needs; and 

" ( b )  i s  unable t o  suppor t  himself  through appro- 
p r i a t e  employment o r  i s  t h e  cus tod ian  of a  c h i l d  
whose cond i t i on  o r  c i rcumstances  make it appro- 
p r i a t e  t h a t  t h e  cus tod ian  n o t  be r e q u i r e d  t o  seek 
employment o u t s i d e  t h e  home. 

" ( 2 )  The maintenance o rde r  s h a l l  be i n  such 
amounts and f o r  such p e r i o d s  of t ime a s  t h e  
c o u r t  deems j u s t ,  w i thou t  r ega rd  t o  m a r i t a l  m i s -  
conduct ,  and a f t e r  cons ide r ing  a l l  r e l e v a n t  
f a c t s  i nc lud ing :  

" ( a )  t h e  f i n a n c i a l  r e sou rces  of t h e  p a r t y  seek- 
i n g  maintenance, i nc lud ing  m a r i t a l  p rope r ty  ap- 
po r t i oned  t o  him, and h i s  a b i l i t y  t o  meet h i s  
needs independent ly ,  i nc lud ing  t h e  e x t e n t  t o  
which a  p rov i s ion  f o r  suppor t  of a  c h i l d  l i v i n g  
wi th  t h e  p a r t y  i n c l u d e s  a  sum f o r  t h a t  p a r t y  a s  
cus tod ian ;  

" (b )  t h e  t i m e  necessary  t o  a c q u i r e  s u f f i c i e n t  
educa t ion  o r  t r a i n i n g  t o  enable  t h e  p a r t y  seek- 
i n g  maintenance t o  f i n d  a p p r o p r i a t e  employment; 

" ( c )  t h e  s t anda rd  o f  l i v i n g  e s t a b l i s h e d  du r ing  
t h e  marr iage;  

" (d )  t h e  d u r a t i o n  of t h e  marr iage;  

" ( e )  t h e  age and t h e  p h y s i c a l  and emotional  con- 
d i t i o n  of t h e  spouse seeking maintenance; and 

" ( f )  t h e  a b i l i t y  of t h e  spouse from whom mainten- 
ance i s  sought  t o  m e e t  h i s  needs whi le  meeting 
t h o s e  of t h e  spouse seeking maintenance." 

An a f f i r m a t i v e  showing must be  made as a p recond i t i on  

t o  t h e  award of maintenance. Schu l t z  v .  ~ c h u l t z  (1979) ,  

Mont. , 597 P.2d 1174, 1177, 36 St.Rep. 1330, 1333. 

Contrary  t o  a p p e l l a n t '  s con ten t ions ,  t h e  D i s t r i c t  Court  

i n  t h i s  c a s e  made a p p r o p r i a t e  f i n d i n g s  under s e c t i o n  40-4- 

2 0 3 ( 1 ) ,  MCA, t h a t  t h e  w i fe  ( a )  l a c k s  s u f f i c i e n t  p rope r ty  t o  

p rov ide  f o r  her  reasonable  needs,  even a f t e r  t h e  p rope r ty  

d i s t r i b u t i o n ,  and ( b )  i s  unable  t o  suppor t  h e r s e l f  through 

a p p r o p r i a t e  employment. Thus, t h e  D i s t r i c t  Court  d i d  n o t  

abuse i t s  d i s c r e t i o n .  These f i n d i n g s  a r e  supported by 



s u b s t a n t i a l  c r e d i b l e  evidence,  and t h e  w i fe  s u s t a i n e d  h e r  

burden of making an  a f f i r m a t i v e  showing. The f a c t s  show 

t h a t  t h e  wi fe  i s  59 y e a r s  o l d ,  has  n o t  been employed o t h e r  

than as a  homemaker f o r  t h e  p a s t  t h i r t y  y e a r s  and has  no 

t r a i n i n g  f o r  any employment, i s  i n  extremely poor h e a l t h ,  

has  no o u t s i d e  income, i s  over  $6,000 i n  d e b t ,  and t h a t  t h e  

S t a t e  o f  Montana has  pa id  $8,200 of her  ou t s t and ing  medical  

b i l l s .  

Furthermore, a s  evidenced by i t s  f i n d i n g s  and memoranda, 

t h e  D i s t r i c t  Court  p rope r ly  a s se s sed  a l l  of  t h e  r e l e v a n t  

f a c t s  i n  determining t h e  amount and d u r a t i o n  of t h e  main- 

tenance award, i nc lud ing  t h e  c o n s i d e r a t i o n s  l i s t e d  i n  sec-  

t i o n  40-4-203(2), MCA, having made s p e c i f i c  f i n d i n g s  a s  t o  

t hose  f a c t s .  Regarding t h e  i s s u e  of t h e  husband 's  a b i l i t y  

t o  pay, t h e  D i s t r i c t  Court  s p e c i f i c a l l y  found, " [ t l h a t  t h e  

Respondent, Robert  Vivian i s  an able-bodied man, age 57, 

employed by t h e  Montana Power Company i n  Bu t t e  and e a r n s  a  

g r o s s  income of $1,740.00 p e r  month." The c o u r t  d i d  n o t  

commit any e r r o r  by f a i l i n g  t o  i n c l u d e  a  s p e c i f i c  f i n d i n g  

t h a t  h i s  n e t  take-home pay was $1,159.87 p e r  month o r  t h a t  

h i s  a l l e g e d  monthly expenses t o t a l  $1,090.89 pe r  month. 

Likewise, whi le  i t  i s  t r u e  t h a t  t h e  D i s t r i c t  Court  d i d  

n o t  go s o  f a r  as t o  draw up a  monthly budget  of  t h e  w i f e ' s  

reasonable  needs a f t e r  r e c e i v i n g  h e r  h a l f  of t h e  m a r i t a l  

e s t a t e ,  t o  do s o  was unnecessary i n  view of t h e  amount of 

t h e  p rope r ty  award, t h e  w i f e ' s  d e b t s ,  h e r  nonex i s t en t  ea rn-  

i n g  c a p a c i t y ,  he r  poor h e a l t h ,  he r  age,  and h e r  l a c k  of 

o u t s i d e  income o r  a d d i t i o n a l  a s s e t s .  ~ p p e l l a n t ' s  conten- 

t i o n  t h a t  t h e  w i fe  should be  a b l e  t o  r e l y  on t h e  amort ized 

p rope r ty  d i s t r i b u t i o n  payments of $184.90 p e r  month a s  he r  

s o l e  source  of income i s  lud ic rous .  That  such an amount i s  

i n s u f f i c i e n t  t o  m e e t  he r  needs i s  supported by t h e  w i f e ' s  

tes t imony t h a t  she  could n o t  l i v e  on $200 p e r  month and by 



the District Court's observations in its memoranda. In 

addition, the wife testified to several items of support, 

those being her $50 per month rent at government assisted 

housing, her expenses for medication, and the cost of food, 

as well as her need for clothing, furnishings, eyeglasses 

and dental work. In summary, it can be said that the District 

Court adequately considered the wife's reasonable needs. 

The judgment of the District Court is affirmed with 

costs of this appeal assessed against ap 

We concur: 

Chief Justice 
& 
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